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ji KANHAYA LAL PC; 


6 ee 
| J. 1923. 
“NATIONAL BANK OF INDIA, LIMITED. gan ae 
° March, I, 2, 5. 

(ON APPEAL FROM TAE CHIEF COURT OF THE PUNJAB.) Apri 23: 

Limited Company—Mortgagee debenture-holder—Power of sale—Validity— 

Transfer of Property Act {IV of 1882), S. 69-—Wrongful attachment — 

Money paid under protest—Right of action—Indian Contract Act (IX of 

1872), S. 71—Registration— Proper presentatton—Presumption—Indian 


Registration Act (XVI of 1908), Ss 53, 54, 35, 87- 


A limited company issued debentures and secured them by mortgage of its 


immovable property in the Punjab. The mortgage contained a provision for R 
sale by the mortgagee. The trustees for the mortgagee debenture-holder sold the 

property which was purchased by the debenture-holder. On a question raised as 

to the validity of the provision for sale in the mortgage and of the purchase by 

the debenture-holder : 


Held, (1) that the provision for sale was not prohibited by statute, as the 


Transfer of Property Act was not extended to the Punjab at the time of the 
transaction, (2) that the decisions in Bhuwanee Churn Miter v. Fykishen 
Miter (1), and Keshavrav Krishna F¥oshi v. Bhabanjibin Babaji (2), are not 
applicable, as they were based on the view that persons who from their circums- 
tances needed protection ought to be protected and that such ‘protection was not 
intended to be extended to limited companies and further the decisions were not 
dealing with mortgages in the English form, and ( 3) ‘that the mortgagee pur- 
chaser in the present case was not in any fiduciary position in relation to the com- 


(1) (1847) 7 S. D. A. (Beng.) (Sel. Rep.) 429. 
(2) (1873) 8 Bom. H. C. R. A.C. J. 142. 
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pany as to be disentitled from purchasing “the property : York Butldings 
Company v. Mc Kensie (1)- referred to, apt id 

Where the endorsement of the Registering officer bears that the person present- 
ing a document for registration held a special power of attorney, it must be pre- 
sumed that the power of attorney was a proper one and the presumption from 


registration of Omnia presumuntur rite et solemniter acta would apply. š 


Money paid under protest to release the plaintiff ’s property from an illegal 
attachment is recoverable under S. 72 of the Indian Contract Act and that 
statutory right ought not to the rejected on the ground that, upon a consideration 
of the whole circumstances, it was not equitable that the. plaintiff should 
recover his money back. l 

Appeal from a decree of the Chief Court of the Punjab, revers- 


ing a decree of the Subordinate Judge of Delhi. 


The appellant (since deceased) instituted the suit for recovery of 
money which he had paid to the respondent under protest to raise 
the attatchment on certain immovable property, which, he alleged, - 
belonged to him. The defence was that the alleged purchase by 
the appellant was not valid and operative and tHfat he did not 
acquire any rights under that purchase. 


1> 


The matter came up before the Board on two previous occasions 
and was twice remitted for trial. The judgments of the Board 
appear in L. R. 37 1. A. 80; 1. L. R. 37 Calc. 426 ; rr C. L. J. 
449 and L. R. 40 1. A. 56 ; T. L R. 40 Cale. 598 ; 17 C. L. J. 478. 


The trial Judge decreed the appellant’s claim. On appeal, the 
Chief Court agreed with the trial Judge that the property was the 
appellant’s but that he was precluded from recovering the money 
paid to the respondent Bank as he was the financier and controller 
of the company, aware of the company’s liability to the Bank’s debt. 
The decision was based upon the principle of section 88 of the 
Indian Trusts Act. Hence the present appeal. 


The facts appear fully from their Lordships’ judgment. 


De Gruyther K. C. and Parikh for the Appellant: The right of 
the appellant was already recognised by the Board in Kankaya Lal 
v. The National Bank of India Limited (2). It is a statutory right 
under section 72 of the Indian Contract Act. The circumstances 
relied upon by the Chief Court do not raise any equities in favour 
of the respondents. In any event, those so-called equities cannot 

be any defence to the right given by statute. 


Tomlin K. C., Dunne K. C., and Raikes for the Respondents À 


(1) (1795) 3 Pat. 378. 
(2) (1913) L. Rigo 1. A. 56; L L, R. 40 Cale. 599; 17 C. L, J. 498. 
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The property was the property of the company at the time 
of the attachment. The appeliant was managing the company 
and was the mortgagee debenture-holder. He is incompetent to 
purchase the property on the principle that a person cannot buy 
from himself: Farrar v. Farrar’, Ltd. (1) ; Hodson v. Deans (2). A 
consensus of two minds is necessary ina sale and no person can 


be buyer and seller at the same time: Henderson v. Attwood (3); ` 


National Bank of Australia v. United Hand in Hand, etc, Co. (4). 
The power of sale contained in the mortgage is not valid because 
in India generally a-mortgagee cannot sell the mortgaged property 
without a decree of Court Section 69 of the Transfer of Property 
Act merely stated the law previously in vogue in India: Bavkissen 
Das v. Leggee (5). This salutary provision for the, protection of 
mortgagors was fecognised by the Indian Courts prior to the 
statute : Bhuwanee Churn v. Jykishen (6); Doucet v, Wise (7); 
Reshasrav v. Bhavanji (8) ; reference was also made to Sunazun 
Bysaik v. Koonjo Behavree (9); Pitamber Narayendas v. Vammali 
Shami £10) ; Bhanoomutiy v. Premchand (11), Macpherson on 
Mortgages, 6th Ed. 65 and Ghose’s Law of Mortgage 19 20. 

The sale to the appellant is also 
tion was’defective. One of the transferors never admitted execu- 
tion : Jambu Pershad v. Muhammad Aftab Ali Khan (12). 


The appellant’s suit was rightly dismissed even otherwise. The 
action was for money had and received and heis not entitled toa 
decree in such a suit if he was not entitled to it in equity. A num- 
ber of decisions in English Courts were referred to: Moses v. Mac- 
ferlan (13) ; Sinclatr v. Brougham (14) ete. 


De Gruyther K. C. replied. 


The judgment of their Lordships was delivered by 

Lord Dunedin: The present action is to recovera sum of 
Rs. 83,005 with interest, being a sum paid, as alleged, under coer- 
cion and as such recoverable under section .72 of the Contract Act. 
In order to make the matter intelligible it is necessary to give the 


(1) (1888) 40 Ch. D. 395. 
(3) (1894) A. C. 150. (4) (1879) 4 Ap. Ca. 391. 
(5) (1899) L. R. 27 I. Aw 58; I. L. R. 22 All. 149. 
(6) (1847) 7 S. D. A. (Sel. Rep) 429. (7) (1867) 2 Ind, Jurist 280. 
(8) (1871) 8 Bom. H, C. R. A. C. J. 142. 
l9) ,Ghose’s Tagore Lecture (1877) appx. 
(10) (1875) I. L. R. 2. Bom. 1, (11) (1874) 15 B. L. R. P. C. 28. 
(12) (1914) L. R. 42 1. A. 22; 21C. L.J. 215; L L. R. 37 All. 49. 
(13) (1760) 2 Burr. 1005. (14) (1914) A. C. 398. 
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(2) (1903) 2 Ch. 647. 
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P.C, | hisgoryof the various transactions which have given rise to the 
1923. -~ claim. 
Sante va Lal A limited company called The Delhi Mills Cotton Company 
_ 8 was established before r8gt and ,carried on business. In January, 
National Bank of bs tg 4 
India, Ltd. 1891, it issued debentures to the extent of two lacs af rupees in 
Lord Dane din, favour ola Mr. Anderson and others. The debentures were secur; 
© =—— ` -ed by a mortgage of immovable property of the company. Later 


in the same year the company arranged for a cash credit with the 
respondents—the National Bank of India—to the extent of two lacs. 
By a supplementary agreement of the 6th March, rgoo, this was 
increased to three lacs. In security of the sums to be advanced 
under the cash credit, the company gave the banka lien on all 
manufactured gpods and on all raw materials hereafter belonging to 
the company. The.company came to owe the bank large sums, 
and on the 30th June, 1909, the respondents put in force their lien 
and sold off the manufactured goods and stock of raw matesial of 
the company. After realisation of the effects sold, the company 
still owed Rs- 78,000 odd. The company being in nted of money 
to continue business applied to the appellant, and on the 215t 
- August, rg00, entered into an agreement with him. In terms of 
° this agreement the appellant advanced to the company three sepa- 
rate sums of Rs. 225,000 each, the first sums to be applied in paying 

off the debentures issued in favour of Mr. Anderson and others ; the 

other sums were to be used for the payment of debts and the pro- 

vision of working capital. By the agreement, the company further 

agreed to give a mortgage on its whole immovable property and 

also to give a lien for its stock and raw material in the same manner 

as it had given lien to the respondents. By another term of the. 
agreement the appellant was made managing agent of the company 

l and given full and exclusive power as to the management of its busi- 

Ze ness with certain provisions as to his remuneration. The appellant 
advanced the money, entered upon the management, and continued 

the business. He paid up the earlier debentures and a new mort: 

gage was granted in favour of certain persons—Lachhman Das 

and Rukma Nand—who were to act as trustees for the debentures 

which were now’held by the appellant. The provisions of 

this mortgage were the same as the provisions in the original 
mortgage to Mr. Anderson and others; and allowed the 
mortgagees, if any attachment was put in force against the com- 

pany’s immovable property, to enter into possession and effect a 

sale. On the zoth December, 1900, the respondents raised an 

action against the company for the sum of Rs, 79,000 odd still due 
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to them. This action was unsuccessful before the Arst 
Judge, but on appeal judgment was given as craved, and 
on the arst April, rgo2, it was declared that the bank had 
_ a lien on raw material and manufactured goods. On the 
16th May, ago2z, an application was made for allachmeng of all 
the property—both movable and immovable—of the compangy, 
On the same day an order for an attachment was made, but the 
order only referred to attachment of the movable property. Cer- 
tain of the goods of the company were, on the 18th May, attached 
in virtue of this order. An objection was taken onthe 1gth May, 
and the attachment was Set aside on the same day. A Mr, Clarence 
Kirkpatrick, who had obtained a power of attorney from Lachhman 
Das and Rukma Nand, entered into possession ofthe immovable 
property in virtue of the mortgage. Notwithstanding the order of 
the roth May, the respondents brought up the matter again and 
asked ehat the movables attached should be sold. On the 31st 
May, the District Judge refused to give ary such order in respect of 
his prevjous order of the roth May. Appeal was taken against this, 
and on the 20th June the Chief Court set aside the orders of the 
19th and the 31st May, and an interlocutory order was pronounced 
against the company dealing with the articles attached and a warn- 
ing issued against the trustees (who had entered into possession of 
the premises) from interfering with the articles attached On the 
25th June, Mr. Clarence Kirkpatrick, after all due advertisement, 
exposed the milis for sale and they were, on that date, bought by 
the appellant for Rs. 502,000. After deducting the expenses and 
paying the sum due to the appellant as debenture-holder and as 
mortgagee there remained a sum of Rs. 10,000 odd which was sent 
by qheque to the company. This cheque was attached by the res- 
pondents and paid to them. 

The proceedings as to the attachment came up for final disposal 
on the 4th August, when the District Judge was directed to proceed 
on the basis of the attachment of the 18th May. Inasmuch, how- 
ever, as the attachment was admittedly only of movable property, 
the respondents on the 15th August put ina further application for 
attachment of the premises, Following up this the mills themselves 
were attached on the 2oth August. On the 27th August the appel- 
lant, who, in virtue of the sale, had become the owner of .the mills, 
put in a petition for removal of the atlachment on the ground that 
it was his own property which was being attached for a debt of the 
company. To remove the attachment he paid the debt under pro- 
test. The next day he raised the present suit to recover the money 
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so Paid under coercion in terms of section 72 of the Contract Act. 
There was originally added a claim for damages. The suit has 
had a most unfortunate history and been protracted fora very long 
period, different claims having been already twice before the Board. 
What happened may be best stated in the words of Lord Moulton 
in the judgment of the Board upon the second appeal:— ` 


“In his plaint the plaintiff states that he was the sole proprietor 
of such mills and of their contents. On thus being ousted from 
his property he took the course of paying under protest the sum 
claimed. Having thus freed his property from the atiachment, he at 
once brought the present action claiming a return of the money so 
paid and damages for the a'leged illegal acts of the defendants. 


In reply to the above plaint, the respondent bank filed certain 
preliminary pleas relating to the claim for the return of the money 
paid under protest of which itis only necessary to cite the first, 
which was that the suit as framed will not lie. It is admitted that 
the plea is in substance identical with the more usual form of plea, 
viz., that the plaint discloses no cause of action. $ 


The District Judge no doubt with the laudable intention of 
shortening the proceedings and thereby lessening the cost’, heard 
an argument on these preliminary pleas before requiring anything 
further to be dons by the defendants, and on the 18th November, 
1902, he gave judgment to the effect that so far as the recovery of 
the money was concerned, the plaint disclosed no ‘cause of action. 
He therefore dismissed with costs the claim for the recovery of the 
money and directed that the action should proceed on the question 
of damages for illegai attachment. The plaintiff, having, in vain, 
applied for the drawing up of an order embodying this decision, 
decided not to proceed with that part of the case which related to 
damages and consequently did not appear on the further he&ring, 
whereupon the District Judge dismissed the whole case for default 
under section 102 of the Civil Procedure Act. The plaintiff appeal- 
ed to the Chief Court against this decision, and that Court dismiss- 
ed the appeal on the ground that no appeal lay against an order 
dismissing a suit under section 102. From this decision the 
plaintiff appealed to His Majesty in Council, and their Lordships 
held that the order of the 18th November, r902, was a final decision 
on the case as to the recovery of the money paid and that therefore 
it was not competent to the Judge to dismiss that part of the case 
under the powers of section 102. They therefore remitted the case 
to the Chief Court in order that the appeal to that Court, so far as 
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8 
it related to the recovery of the money paid, might be heard and 
decided on its merits,” 

Their Lordships go on to find that the payment under the cir- 
cumstances described was a payment under coercion and remitted 
the case that the defences, other than that rested on the Words of 
fhe statute, might be dispo:ed of. 

The Subordinate Judge gave judgment in favour of the appel- 
lant, but on appeal that judgment was reversed and the suit dismiss- 
ed, and it is from that judgment that the present appeal lies. The 
judgment of the appeal Court proceeded on one ground alone— 
namely, that on consideration of the whole circumstances it was 
not equitable that the money should be paid back. , That view was 
supported before their Lordships by a very lengthy and careful 
argument examining all the English decisions, from Moses v, 
Mt Fazlane (1), downwards, as to what defences were available to the 
action for money had and received. In their Lordships’ opinion 
ail these autharities are beside the question, The right here sought 
to be effforced is a statutory right expressed in terms of section 72 
of the Contract Act, and this Board has already held that the cir- 
cumstances gave rise to that statutory right. To append a consider- 
ration (as the Court of appeal has done) of the relation of parties 
inter se—apart from the actual circumstances which enforced the 
payment—is simply to allow counter-claim under another name, 
and a counter-claim in the Punjab is not admissible. 

While this disposes of the ground on which the appellate 
Court reversed the judgment of the Subordinate Judge it does not 
dispose of all the grounds of defence. The respondents assert that 
the mills did not belong to the appellant, and if that were so then 
necessarily the appellant could not complain of the attachment. 
As ragards the sale itself there is no ground of challenge. Mr. 
Kirkpatrick was duly authorised by the deed under which he 
acted, due notice was given of the sale, and no fault is found with 
the procedure at the sale itself. The respondents attack the sale 
on other grounds. First, they say that it is not possible in India 
to put a clause into a mortgage deed allowing of sale except through 
the medium of the Court, and second, they say as the appellant 
was the debenture-holder in whose interests the sale was brought 
on, he was incapable of purchasing. As to the first point, there is no 
positive enactment prohibiting such a stipulation being annexed to 
a mortgage, for section 69 of the Transfer of Property Act does not 
apply, the Act not having been extended, at least at the time 

(1) (1760) 2 Burr, 1605. | 
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of these transactions, to the Punjab. Their Lordships’ attention 
was, however, directed to the cases of Ahuwanee (1) and Keshavra 
Krishna (2). Their Lordships do not question these authorities, 
but they consider they have no application to the case of a limited 
companyeissuing debentures and securing the debentures Sy a mort- 
gage in favour of trustees with the power of sale. The “wholes 
reasoning which led to the judgments cited was the necessity of 
protecting persons who from their circumstances needed protection 
entering into transactions of loan, and the‘class of mortgages there 
dealt with did not include mortgages in the English form. To say 
that a limited company—a creature of statute—requires protection 
or that the trustees for the debenture-holders are the persons who 
might take advantage of the scanty knowledge of the mortgaging 
company—the kind of argument which led to the decision in those 
cases and which was applicable in terms to trausactions between the 
persons aforesaid—is really to consider the situation in @ light 
almost absurd. g - 
~ As regards the second point, there are numberless authorities to 
the effect that when anyone is in a fiduciary position he cannot 
sellto himself. Thus an ordinary trustee cannot buy tryst pro- 
perty nor can an official appointed to conduct a sale for creditors 
be himself the purchaser. See York Buildings Company v. 
McKenzie (3). But no such position arose here, Mr. Kirkpatrick, 
who was the seller, sold not on behalf of the debenture-holder alone 
but on behalf of the company. It was his duty and interest to 
secure as high a price as possible so that the balance—alter meet- 
ing secured debts—should go to the company. Such a balance 
was in fact received. The fact, therefore, that the buyer was himself 
a holder of the debentures became irrelevant. There was no merg- 
ing of the two positions which is what is prohibited—namely, that 
the interest of the seller to get the highest price, and of the buyer 
to get the lowest price, is centred in the same person. This point 
accordingly fails. The only remaining point was this—the respon- 
dents urged that the conveyance in favour of the appellant was bad 
because the registration was not in order in respect that the regis- 
tration does not bear that a proper power of attorney was possessed 
by the person asking for the registration and in respect that it does 
not afford proper evidence of the execution by Lachhman Das—one 
of the signatories to the deed of transfer. 

These points were admittedly not taken before the Courts below 

(1) (1847) 7. S> D. A. Sel. Rep. 429. ; 

(2) (1871) 8. Bom. H. C. R. A. C. J. 142. (3) (1795) 3 Pat. 378. 
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and their Lordships would be slow to admit their validity in such 
Circumstances. But further they think they are unsustainable on 
their merits. The deed was presented by Mr. Kirkpatrick and the 
endorsement of the deed as registered bears that he held a special 
power of attdrney authorising him to appear. It must therefpre be 
presumed that the power of attorney was a proper power under the 
terms of section 33 of the Registration Act. 


Then as regards the execution of Lachhman Das—a witness was 
examined who deponed to the fact Now, by section 34, the duty 
of enquiring as to execution is put upon the registering officer, and 
by section’ 35 it is provided that if he is satisfied as to various parti- 
culars he shall register the documents. Here again, the presump- 
tion from registration of omnia presumuntur rite et solenniter acta 
would apply ; but the matter is finally set at rest by section 87, 
which provides that “ nothing done in good faith pursuant to the 
Act by any registering officer shall be deemed invalid merely by 
reason of any defect in his appointment or procedure.” 


Their Lordships will therefore humbly advise His Majesty that 
this appeal should be allowed, the decree of the Chief Court set 
aside with costs and the decree of the Subordinate Court restored, 


The respondents will pay the costs of the appeal. 
T. L. Wilson & Co: Solicitors for Appellant. 
Sandersons & Orr Dignams ; Solicitors for Respondents. 
Ki V.L N. Appeal allowed, 
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RRESENT ; Lord Sumner, Lord Phillimore, Str John Edge and 
a Mr. Ameer Ali. 
: ~ ANNADA MOHAN ROY > ©“ tv 
T ER 
° GOUR MOHAN MULLICK. > Fat 


[on APPE-L FROM THE Hist COURT OF JUDICALURE aT FURT 
WILLIaM IN BENGAL}. 


Conttact— Expectancy—Agreement to transfer on possession vesting—Trans- 
fer of Property Act (IV of 1882) section 6 (a)—Agreement: “Sdiscovered ‘to 
be void’—Recovery of money paid—Accrual of cause of action—Indian 
Contract Act Ux of 1872), s 65 _ Som. ook Ee 8 
A. contract bya "Hindu. to sell wae” which be ga inherit upon the death 

of the widow in possession is void under s. 6 (a) of the Transfer. of Property Act. 

The agreement to transfer it upon possession vesting is equally void, as other- 

wise it would defeat the object of the statute in prohibiting such transfe€s : Sri 

Fagannada Raju : v. Sri Rajah Prasada Rao (1), approved 
The expression “discovered to be void” in S 65 of the Indian Contact Act 

has.no application to. such a contract, in the absence of special circumstances 

and- the date.on which the cause of action for the recovery of money paid arises, 
is the date on whieh’ the contract was entered into: Harnath Kaur. Indar 

Bahadur Singh (2) distinguished. 


Consolidated appeals from decrees of the High Court at Calcutta, 
(See 33 C. L. J. 457) affirming decrees of the same Court in its 
Original. jurisdiction. 


. The suits out of which the present appeal arose were instituted 
by the appellant against the respondents. 


The respondents were three of the heirs of one Gopal Lal 
Seal, a Hindu governed by the Dayabhaga law, who died child- 
less in 1902. The widows of Gopal Lal Seal got into possessign of 
the propetties. The respondents set up a will of their uncle, by 
which they would be entitled to immediate possession of the great- 
er portion of the properties. The will was challenged by the 
widows and the Courts’ in India held that the will was a forgery. 
The respondents preferred an appeal to His Majesty in Council 
-against that decision. When the appeal.was pending before tlie 
Board, the appellant entered into contracts with the respondents 
by which the respondents agreed to convey to the appellant their 
tights to the estate of Gopal Lal Seal, immediately upon the same 

(3) (1915) I. L. R. 49 Mad. 554. 


(2) (1922) L.R go le A. 60;37C. L. J. 346. 





being established. The agreément farther provided that, or the 
same cosideration, the respondents would sell the property as soon 
as it becomes vested in them. The respondents acquired half 
thé property of their uncle under a compromise with his surviving 
widow and Were put in possession. ° 

e The present suits were for a conveyance from each respondent 
of the share of the property which he had received, or alternatively 
for recovery of the sums advanced to each of them. The 
defence was that the agreements, as being for a transfer of expec- 
tancy, are void and that the alternative claim was barred by limi- 
tation. ; 

The trial Judge tried the issues relating to the validity of the 
agreements and held that the agreement was void and that the suit 
for specific performance was not maintainable. This décree was 
affirmed on appeal. The other ‘issues relating to the appellant’s 
alternative claim and whether it was barred by limitation were not 
tried, . A 

De * Gruyther R- C. and Abdul Majid for the Appellant : 
Assuming that the agreements were unenforceable, the appellant 
is entitled to a refund of the money advanced, under section 6 5 of 
the Indian Contract Act. Whether the cause of action for that 
relief is barred by limjtation, depends upon when the contract was 
“discovered to be void”: Harnath Kaur v. ndar Bahadur 
Singh (1). To ascertain this, the matter has to be remitted to the 
trial Judge. 

Section 6 (a) of the Transfer of Property Act prohibits transfers 
of a mere expectancy but does not prohibit an agreement to transfer 
one, Here the property was not transferred as an expectancy. The 
agreement was to transfer the property when it became vested in 
the respondents. There is nothing in Hindu law which prohibits 
such an agreement ; its validity is recognised by the Contract Act ': 
Ram Nirunjun Singh v. Prayag Singh(2); Pindiprolu Soora- 
paraju v. Pindiprolu Veerabhadrudu (3); Baldeo Parshad Sahu 
v. Miller (4). Sri Jagannada Raju v, Sri Rajak Prasada Rao (5), 

were wrongly decided. 

Lowndes K. C. and Raikes appeared for the Respondents. 


. The judgment of their Lordships was delivered by 


Lord Sumner :—Three ; points have been argued on these : 


G) (1922) L, R. 50 I. A. 69; 37 C. L. J 346. x 
‘(2) (1881) I. L. R. 8 Calc. 158. (3) (1907) ‘I. L. R? 30 Mad; e ‘ 
(4) (1994) L L. R. 31 Cale. 667. (5) (t915) I. L. R. 39 Mad 
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appeals, one by Mr. De Gruyther, the leading counsel for the 
appellant, and two others by Dr. Abdul Majid, the junior counsel. 

The plaintiff, the present appellant, had agreements with three 
persons, who are the respondents, only two of whom, however, 
appear, | by counsel, under which he purported with great elabora- 
tion to purchase from them their expectations. under the" will -ọf 
their uncle, or alternatively their rights as his nephews expectant 
upon the termination of the surviving widows’ rights in the pro- 
perty of the uncle, and among many other purposes, which are 
recited in this agreement, for which advances are agreed to be 
made, one, and apparently the principal one, was that an appeal 
might be prosecuted ultimately to His Majesty in Council for the 
purpose of establishing a will which the deceased was said to have 
made. Uufortunately their Lordships, ‘affirming the decision in 
the Court below, found that that will was a forgery. That 
therefore reduced the expectations of the three respondents to 
their interest in the property after the widows’ rights should come 
to an end, and as a matter of fact after a time one widow died 
and a compromise was entered into with the approbation of the 
Court in respect of the rights of the other widow, the effect of 
which was to accelerate the time when the nephews became entitled 
to the inheritance. 

In the present suits in India the trial Judge stated ten issues. 
The. first four of those issues were argued and dealt with by him. 
The point in substance upon which those four issues turned was 
whether or not the agreements were illegal or void ‘on the ground 
that they dealt with an expectancy. There were a number of 
-others—as a matter of fact, eleven in all—but the remaining seven 
were not dealt with by the learned Judge. An applicationswas 
made to him that he should pronounce a decree giving effect to 
his determination of the first four issues, which he declined to do 
upon the ground that there remained some issues in the case 
which had not been dealt with, one of them, for example, being 
an issue whether the plaintiff was entitled to a refund. of the 
amounts which he had in fact paid or any of them, and another 
whether his rights were barred by limitation. 

The present appellant was advised that his best ‘course was 
to obtain an immediate decree upon the four issues, which -had 


' been dealt with and appeared at that time to be the only sub- 


stantial ones, in order that he might prosecute his appeal to the 
High Court, and ultimately to His Majesty in Council, and he 
therefore elected to abandon all the other issues, whateyer they 
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might be; in fact, he never called any evidence in support of them, 
and a formal order was made upon his petition disposing of them 
all in that way. We are told, and very likely it may be so, that at 
that time the advice was largely influenced by the consideration 
that it was still thought to be an open question before their Lord- 
ships whether, apart from the Transfer of Property Act, it might 
be held competent to these heirs, according to the ordinary Hindu 
law, to contract to transfer, and ultimately to transfer their 
expectation, such as it was, and no doubt, if that was the real 
point of the litigation, it was’ worth while to abandon minor 
points in order to get that issue determined. Between the time 
when the decree was asked for and obtained and the present time 
there has been a decision of their Lordships’ Board in the case of 
Harnath Kuar v. Indar Bakadur Singh (r), and although, 
as it appears to their Lordships, it simply restates what had 
frequently been stated before, the appellant now recognises that 
the last word has been said, so far as he.is concerned, about the 
possibility under Hindu law of such an interest being transferred. 
Under these circumstances an application was made to their 
Lordships by Mr. De Gruyther to allow the petition which had 
been presented to the High Court to be recalled, and the decree 
that was made upon that petition to be set aside and so to allow 
in some shape or form discussion, if not proof, of the remaining 
issues in the case, the object being to show that there were, or 
might be, circumstances in which it posstbly could be held that the 
time of the discovery of the illegality of the contracts was not the 
time when the contracts were made and the parties knew the law 


or must be presumed to have known it, but at a later date (what. 


date their Lordships are not exactly told), It was urged that, if 
such circumstances could be suggested here, a view similar to that 
‘which the Board took in the case above mentioned might be 
taken in favour of the present appellant also. In that case, 
however, there were special circumstances, wholly different from 
those in the present case, circumstances which were proved in 
evidence and were sufficient for their Lordships to act upon and 
to enable them to say that the discovery in the case was later than 
the date of the contract itself. There has been no suggestion 
anywhere in the course of the present proceedings that any such 
facts occurred as could alter the view which must normally be 
taken of the meaning of the word “discovery ?” and of the time 
at which that discovery must be held to have occurred. Not only 
(1) (1922) L. R. 50 1. A. 69. 
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so? but it was by the deliberate act of the appellant ` himself, "fot 
considerations which at the time were very likely wise considera- 
tions, that he closed the door to any investigatión of that issue 
at all. Their Lordships are content to dispose of the first ‘point 
by sayipg that the additional issues cannot be gone into now and 
that upon tke face of the matter the appeal must be dealt with upor? 
the question whether, either under the Transfer of Property Aċt 
or under the Hindu law applying to purchases of expectations of 
inheritances, thəre is any ground upon which these contracts can 
be supported. 

Dr. Abdul Majid has developed these points, and his points 
appear to be two, setting aside for the moment the Transfer of 
Property Act, ùpon the ground that it deals with an actual transfer 
or conveyacce and hot with a contract to transfer. It is contended 
that there is nothing in the reason of the thing to prevent two 
parties, who are concerned in the way in which these parties were 
concerned, from entering into a contract for the future sale of 
future expectations, It is admitted that there is no authority to 
be-found anywhere which supports the view that such a contract is 
possible, and it is admitted that there is authority in India to the 
contrary, the authority in question being the case of Sri Jagannada 
Raju v. Sri Rajah Prasada Rao (1), which so satisfied the learned 
Judge at the trial that he expressed his assent to the reasoning, 
without further discussion, and the High Court in its turn was 
satisfied also. The reasoning of thit decision may well be summed 
up first ina quotation from the judgment of Chief Justice Wallis, 
and secondly, in a quotation from that of his colleague, Mr. 
«Justice Tyabji. 

The learned Chief Justice says, at page 558 :— e- 

‘On this question, looked at apart from authority, I should not. 
entertain any doubt, as it-seems futile to forbid: such transfers of 
expectancies if contracts to transfer them are tō be enforced ‘as 
soon as the estate falls into possession. In these circumstances 
it seems to me that it is our duty to give effect to what we consider 
plain provisions of our statute law instead of following a course 
of English decisions which would appear to have been based, front 
the very first, on a regard for long established practice rather’ than 


on principle, and to have failed’ to commend - ihemselves. to’ 


Lord. Eldon.’ i l ! 


Then Mr, Justice Tyabji, at page 559, says s— pa 
“The Transfer of Property Act does not permit a person having” 
(1) (1915) I. L. R. 39 Mad, 554, Io eC 
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expectations of succeeding to an estate as an heir to transfer tHe 
expectant benefits; when such a transfer is purported to be made 
an attempt is in effect made by the two persons to change with 
each other their legal positions, and an attempt by the one to clothe 
the other with what the Legislature refuses to recognise as gights, 
byt stylés as a mere chance incapable of being transferred. It 
would be defeating the provisions of the Act to hold that though 
such hopes or expsctatioas cannot be transferred in present or 
future, a person may bind himself to bring about the same results 
by giving to the azreement the form ofa promise to transfer not 
the expectations but the fruits of the expectations, by saying that 
what he has purported to do may be described in different language 
from that which the Legislature has chosen to appl} to it for the 
purpose of condemning it. When the Legislature refuses the 
transaction as an attempt,to transfer a chance, it indicates the true 
aspect m which it requires the transaction to be viewed.” 

Their Lordships think that they are only following out numerous 
Other passages “which have been referred to in earlier judgments of 
this Board when they accept that reasoning and that conclusion. 
It is impossible for them to admit the common sense of maintain- 
Ing an enactment which would prevent the purpose of the contract, 
while permitting the. contract to stand as a contract, or to see 
how by appealing to section 65 of the Indian Contract Act, or to 
the nature of the bargain as a mere bargain de futuro, they could 
uphold it as a contract when it is a contract as to which, not only 
must -specific performance be refused under the Transfer of 
Property Act, but as to which damages can never be recovered, 


because the contract is not a performable contract until the - 


realigation of the expectation occurs. 

There is another way in which the learned counsel for the 
appellant puts the point, namely, that there is here a contract 
wholly distinguishable from any contract as to spes successionis, 
because, after carefully providing for all eventualities, the docu- 
ments deal with the possibility of the widows, or one of them, 
relinquishing their life interests either Jointly or severally, or 
selling them to the reversionary. heirs, in which event from the 
date of the relinquishment or sale, the heirs would become the 
present owners of the estate by right of inheritance. It is 
suggested that this provision ought to be read as relating to a 
transaction with strangers, embedded in the middle of a much 
longer contract with the parties to this appeal and relating to their 


hopes of inheritance; in other words, that it should be treated as ` 
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though it read: ‘Further, if we can obtain by purchase from 
total strangers to the family a portion of our late uncle’s property, 
then we undertake to sell it to you on the same terms as those 
upon which we have undertaken to sell our ses suceessione.” 
It is not necessary to discuss how far such a contract might be 
supportable, because it is quite plain upon the documents thate 
this is not such a contract, and therefore the point, ingenious 
though it is, is sufficiently dealt with by dismissing it. — 

The result, therefore, is that on all the points the appeals 
fail, As they have been consolidated in India and before their 
Lordships there will be one set of costs only, and the two successful 
respondents who appear by counsel will get that set of costs, 
and their Lordships will humbly advise His Majesty accordingly. 


Chapman- Walker & Shephard; Solicitors for Appellant. 
Watkins & Hunter: Solicitors for Respondent. e 
K. V, L. N. . Appeal dismissed, 


PRESENT : Lord Sumner, Lord Phillimore, Sir John Edge 
and Mr, Ameer Alt, 


THE MIDNAPORE ZEMINDARY COMPANY, LIMITED 
Y. 
UMA CHARAN MANDAL AND OTHERS. 


[ON APPEAL FROM THE HiGH Court OF JUDIGATURE AT Fort 
WILLIAM IN BENGAL, | s 


Second appeal—Competenty—Finding of fact—Inference from documents. 


To ascertain the date at which a particular holding first began as a definite 


holding, is essentlally a question of fact, even if it is entirely dependent on docu- 
mentary evidence and no second appeal lies to the High Court from the decision 
of the District Judge on appeal upon such a question, unless it can be shown that 
he has misdirected himself in point of law in dealing with it. ; 


It is not sufficient to show that a different conclusion might have been drawn 


from the documents. 


Consolidated appeals from decrees of the Calcutta High Court, 
(Richardson and C. C. Ghose JJ.) affirming the decrees of the 
District Judge on appeal from the Courts of the Subordinate 
Judge and the Munsif. s 
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The facts and arguments appear fully from the judgment of their 
Lordships. 


De Gruyther K. C. and Brown for the Appellants, argued that Midnapore Zemindari 


the question when the under-tenure first began, was based entirely 
upon documents. The District Judge failed to construe the docu- 
ments properly and thus the question is not purely one of fact. 
This makes the appeal to the High Court and to the Board 
competent. 


Mr. Dube for the Respondents was sot called upon. 
The judgment of their Lordships was delivered by 


Lord Sumner :—Their Lordships do not desire to hear the 
respondents. Fhe point arising for decision on this appeal is a short 
one. In the group of suits, which the appellants brought in India, 
the question which, for the purposes of to-day, was the material one 
to be considergd was this :—At what date is the under-tenure, of 
which tley had become purchasers at a sale under a decree for rent, 
to be taken to have originated ? 

It was in connection with a prayer to have encumbrances 
cleared off that this question arose, and according to the date 
fixed, earlier or later, they would be able to clear off more encum- 
brances or fewer. Now to ascertain the date, at which a 
particular holding first began to be held as a definite holding is 
essentially a question of fact, and must depend on evidence. That 
evidence may be, and naturally is, documentary, but the documents 
admitted in evidence upon that question are reaily historical mate- 
rials, and although they have to be construed, and if possible 
undérstood, they are not to be treated as involving issues of law 
merely because they have to be construed. It is not as though 
they were being construed as instruments of title, or were contracts 
or-statutes, or otherwise the direct foundation of rights. 

The Subordinate Judge, who tried a number of these suits, 
came to the conclusion that the date at which the under-tenure 
purchased by the plaintifis had first arisen was the 6th March, 
7884. Some others were heard by the Munsif, who came toa 
contrary conclusion. They were all consolidated and came before 
the District Judge, and the finding of the District Judge affirmed 
that of the Subordinate Judge, not in every respect upon the same 
grounds in detail, but substantially upon the same lines. 

‘The case was then appealed to the High Court. When 
first it came before the High Court. that tribunal contented itself 
with observing that the issues which are now before their Lord- 
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ships raised questions of some nicety, and proceeded to dispose of 
the appeal upon a different ground, which need not be further 
enlarged upon. That judgment of the High Court was brought 
before their Lordships ani was reversed, and so the case came to 
be remitted to India to be finally disposed of, and on the “second 
occasion tre High Court dealt with the issues now in question, 


which they had previously said little about, and briefly concurred 


in the view taken by the District Judge. 

Now if the question before the District Judge was one of fact, 
admittedly there is an end of the matter. The District Judge, 
having to fix a date, fixed this particular date as being the date at 


‘ a, a . 
which a certain ruffinama or compromise was arrived at, under 


circumstances which are not very clear, for no oral evidence was 
called, but which he thought he could sufficiently infer from the 
contents of the sufinama and {rom some previous dochments 
of earlier date. Hecame’ tothe conclusion that there was at that 
time a dispute, the gist of which was, whether the tenant’ was right 
in claiming that all the land of which he was in possession was 
held on gåatwali tenure, or whether the zemindar was right in 
contending that but a small portion of that land, was held on ghat- 
wali tenure and the rest was really ma/ land. This is the dispute 
which was compromised in the #finama; and the conclusion 
which the District Judge, agreeing therein with the Subordinate 
Judge, arrived at was that upon that occasion the parties solved 
this dispute by deciding ‘that the amount of ghatwai land 
was less than it sas claimed to be; and that, in addition to 
what was admittedly maf land, some further land should 
be regarded as and held as mał land, and so the matter ended. 
Thereupon, he held that it was from that date, and in 
consequence of that compromise, that the present under-tenure 
relating to some of these maf lands, of which the plaintiffs were the 
purchasers, came into existence as a separate tenure, There had 
been produced a series of documents, of earlier date, which it is 
not necessary. to go through—they are of varying characters, and it 
must be admitted that they are scarcely luminous as to their pur- 
port. It cannot really be suggested from these previous documents 
when the alleged separate ghatwaff tenure or the alleged separate 
mal tenure came into existence, As to the latter, it is hypothetically 
said to begin about 1834, ahd as to the former, it is said to have 
been in existence at least as early as 1799 ; but these documents 
are only fragments, and by no means copious fragments, of a long 
chain of ducumonts of various kinds, which must have existed at 
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one time or another, and they, like the zufinama, are documentary P. C, 


evidence of the point in dispute from which the District Judge had 1923. 


to draw his own conclusions. Midnapo re Zemin dari 


It is clear, therefore, that, unless itcan be shown that he has £o <a 
misdirected himself in point of law in dealing with this question Uma Charan. 


of fact upor®this evidence, there is no ground for appealing from Lord Seininer. 
lis decision upon the question. of fact, and from the judgment of — 

the High Court upon it. The suggestion is that it can be made to 

appear clearly from the construction of the documents prior to the 

suffinama, that the present tenure can be dated eartier than the 

6th March, 1884. That appears to their Lordships to be nothing 

but a contention that a different conclusion of fact might have been 

drawn from these documents. 


The other way of putting the matter is to say, that on the cons- 
truction of the +u/inama itself, it negatives the view taken that this 
under-fenure was first created at that date. Their Lordships do not 
wish to be understood as agreeing with that view of the contents 
of the zuffinamm, but again the construction of it is merely the 
weighing of a particular piece of evidence expressed in that parti- 
cular form. Their Lordships are unable to see that there has been 
any errot in law on the part of the District Judze and of the High 
Court, and that being so they neither desire nor are entitled to 
criticise the merits or otherwise of the conclusion of fact. 


The result being that this isa pure question of fact which has 
been determined in India by tribunals whose judgment must be 
final, nothing remains but to dismiss these appeals, with costs, and 
their Lordships will humbly advise His Majesty accordingly. 


Burton Yeates & Hart: Solicitors for the Appellants. 
Watkins & Hunter; Solicitors for the Respondents. : 
K. V.L. N. Appeals dismissed, 
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, PRESENT : Lord Buckmaster, Lord Dunedin, Lord Carson, 
8 Sir John Edge land Lord Salvesen. 


SUBBAIYA PANDARAM 
0. 
MAHAMAD MUSTAPHA MARACAYAR AND OTHERS. 


6 P 
(On APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS). 
Decree against trustee—Execution—Sale of trust property—Suit by successor— 


Limétation—~Indian Limitation Act (IX of 1908)S. 10, Sch I, Arts. 134. 
144—Res judicata. 


Where, in an execution sale, trust property is soli and possession obtained by 
the purchaser, time runs from the date of such sale and possessicn. 


A suit by the successor to recover such property is barred either under article 
134 or 144 of thefirst schedule to the Limitation Act, if not brought within 
twelve years: Jshwar* Shyam Chand v. Ram Kanai Ghose (1), and Vidya 
Varuthi v. Balusami Ayyar (2) distinguished. 


Article 144, Schedule | of the Limitation Act covers the case. 7” 


The purchaser in execution sale is not prevented under section 10 oft he 
Limitation Act, by reason of the :fact that the property was to his knowledge 
trust property after the date of the decree, from relying on the provisions of the 
statute which limit the time within which suit must be brought for recovery. 


In the presence of the purchaser of trust property.in execution of a decree, 
it was declared that t-e trust had been validly created, and that the property was, 
in fact, trust property : 


Held, that the effect of tre decree did not prevent the purchaser from subse- 
quently asserting in a suit for possession against him that the property was his 


own. 
Appeal from a decree of the Madras High Court, affirming a 
decree of the Temporary Subordinate Judge of Tanjore. 


The appellant is the present trustee of a charity. Some of the 
trust properties were attached and sold in execution of a decree ° 
against his father in 1898. An objection to the attachment on 
behalf of the present appellant (then a minor) was disallowed on 
the ground that he had no Jocus standi during the lifetime of his 
father. From the date of the sale, the respondents have been in 
possession of the properties. In another suit brought by the 
minor it was held in the year-rgoo, that the properties seized under 
the execution sale formed a trust estate for the purpose specified in 
the trust deed. The appellant succeeded his father -as trustee in 
1913 and instituted the present suit ia the same year. The real 


(1) (1911) L. R. 38 1. A. 7631. L, R. 38 Cale. 5261; 14 C. L. J. 238. 
(2) (1931) L. R. 48 1. A. 302; I. L. R. 44 Mad. 431. 
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question in the appeal is whether the suit is barred by the opera- 
tion of the statute of limitations. ? 


The suit was dismissed by both the Courts in India but on 
diferent grounds. Hence the present appeal. 


The facts and arguments appear sufficiently from their 
Lordships’ judgment. : 


ii Kenworthy Brown for the Appellant. 
De Gruyther K. C. and Dube for the Respondents. 


The judgment of their Lordships was delivered by 

Lord Buckmaster :—The real question in this appeal is 
whether the suit is barred by the operation of the statute of 
Limitation, 

It was instituted by the appellant to recover, as against a pur- 
chaser under an execution sale and those who claimed under him, 
certain property which had by two deeds dated the aust February, 
1890 dnd the 13th December, 189; been devoted to charitable 
purposes, The first of these two documents declared that the 
heirs of the settlor in the order of primogeniture should be trustees 
and conduct the said charities. The settlor died in 1895, leaving 
him surviving his widow and Arunachellam, his only son. 
Arunachellam is the father of the present appellant. He 
was trustee of the charity and having become involved 
in debt one of his creditors sued him and obtained a decree 
in execution of which the endowments of the charity were 


attached. The settlor's widow, on behalf of the appellant 


who was then an infant, filed an objection to:the attachment, but it 
was dismissed on the-ground that during the lifetime of the appel- 
lant’s father he had no /ocus stands, In the same year another suit 
Wasdnstituted by the minor acting through the same next friend 
seeking to establish the validity of both the deeds, and while this 
suit was pending, the property was brought to sale under the decree 
against Arunachellam on the aand March, 1898. It was purchased 
by Maracayar who is since deceased, and whose legal personal repre 
sentatives are the respondents Nos, 4 to 8-of this appeal ; the sale 
was confirmed on,the rrth August, 1898, and delivery of possession 
was made to the purchaser, the settlor’s widow being removed from 
possession. From that day until the institution of these proceed- 
ings, the purchaser and those claiming under him have been in 
uninterrupted possession of the property. 

On the 3rst December, 1900, it was declared in the second Suit 
of 1897 that the properties, including those seized under the execu- 
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tion sale, formed-a trust estate for the purpose specified in the” 


deed. On the oth November, rgrt, the appellant, who had come 
of age on the 6th August, 1910, petitioned the District Court 
‘asking for leave to bring a suit to remove Arunachellam: 
from the office of trustee, and such leave was granted ; 
the suit for removal was accordingly instituted and on the 
arst July, 1913, a decree was obtained removing Arunancheb 
lam, and the appellant succeeded as trustee. The “present suit was 
then brought: on the 23rd July, 1913, to recover the’ property. 
Both the learned Judge, before whom the matter first came, and 
the learned Judges of the High Court have decided against the 
appellant but on different grounds; the result of the decisions 
was, however, in their Lordships’ opinion, correct. 

There is nå doubt that whatever period of limitation be assign- 
ed, the full period had run before these proceedings were instituted, 
unless it-could be alleged that by virtue of the proceedings to 
which reference has been made, there was some interruptior?in the 
period. : = 

Now the real argument in favour of the appellant was, that in 

the presence ofthe purchaser it was declared that “the trust had 
been validly created and that the property was; in fact, trust pro- 
perty, and it is suggested that this effects #es judicata as against 
the respondents and prevents them from now asserting that the 
properly is their own. Their Lordships do not think that the 
decree had that effect. At the moment when it was passed the 
«possession of the purchaser was aivers®, and the declaration that 
the property had been properly made subject to a trust disposition, 
and therefore ought not to have been seized, did not disturb or 
affect the quality of his possession ; it merely emphasised the fact 
that it was adverse. No further step was taken in consequen@e of 
that declaration until the present proceedings were instituted, when 
it was too late. 

A farther argument has been put forward to the effect that the 
statute of limitation begins to run afresh as each’ new trustee 
suceeds to the office, and in support of that view reliance is placed 
in the case of Sri Sri Ishwar Shyam Chand Jiu v. Ram Kanai 
Ghose (1) and in the case of Vidya Varuthi Thirtha v. Balusami 
Ayyar (2) but these authorities do not assist the appellant. In each 
case they relate to the effect of an attempt on the part of a trustee 
to dispose of the property by a permanent mokurari lease. This 
he has no power to do, though he is at liberty'to dispose `of -it 

(1) (1917) LR. 381 A 76 (2) (1921) L R. 48 I. A. 302. 
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during the period of his life anda grant made for a longer period 
is good, but good only to the extent of his own life interest. It 
follows, therefore, that possession during his life is not adverse, and 
that upon his death the succeeding trustee would be at liberty to 
institute’ proceedings to recover the estate, and the statute would 
only run against him as from the time when he assumed the office. 
Such an argument has no relation to the case where, as here, 
property has been acquired under an execution sale and posses- 
sion retained throughout. Their Lordships are, therefore, of opi- 
nion that this suit is barred either under sections 134 or 144 of the 
First Schedule to the Limitation Act. ‘The former fixes the period 
as 12 years where the suit is to recover possession eof immovable 
property conveyed or bequeathed in trust or mortgaged and after- 
wards transferred by the trustee or mortgagee for a valuable consi- 
deratioh ; and the latter assigns the same period where the claim 
is for possession of immovable propertye or any interest therein 
not thereby otherwise specially provided for. 


This is not, in fact, a transfer by the trustee himself for a valu- 
able consideration, though there is little difference in principle 
between a transfer under an adverse execution and a sale by the 
trustee himself, but disregarding that section, section 144 covers 
the exact case. Further, section ro of the Limitation Act appears 
also to contemplate the exact position : it is in these terms :— 


“to. Notwithstanding anything hereinbefore contained, no suit 
against a person in whom property has become vested in trust for 
any specific purpose, or against his legal representatives or assigns 
(not, being assigns for valuable consideration), for the purpose of 
following in his or their hands such property, or the proceeds thereof, 
or foran account of such property or the proceeds, shall be barred 
by any length of time.” 


and .it shows that, where it is sought to follow trust property, 
‘as in the present case, on the ground that the person in possession 
knew that it was trust estate, the claim is not.barred, excepting in 
acase of assigns for valuable consideration, and the exception 


shows that in that event the claim may be defeated by adverse- 


possession. The purchaser in the present case is clearly within 
the terms of the exception, and consequently he is not prevented, 
by reason of the fact that the property was to his knowledge trust 
property after the date of the decree, from relying on the provisions 
of the statute which limit the time within which suits must be 
brought for recoverys 


23 


P. C. 
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Pandaram 
_ De 
Mustapha Maracayat 
Lord Buckmaster. 


$ 24 
P ‘ C. 
1923. 
Loved 
-Pandaram `- 
v. 
Mustapha Maracayar 


Lord Buckmaster, 


~ 
— on 


July, JO 


THN CALCUTTA LAW JOURNAL, (Vou. XL 


1 


Thei; Lordships will, therefore, humbly advise His Majesty that 
the appeal should be dismissed with costs. 


Douglas Grant: Solicitor for Appellant. 
TL. Wilson & Co: Solicitors for Respondents. ° . 
K V.L. N. l Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Cuming. ‘ 


SIVADAS MOOKERJEE 
yV, e 
SURENDRA NATH CHATTERJEE.* 


Administrator—Appointment af—Unwillingness. 


The elements to be taken into consideration in the appointment of adminis- 
trator by the Court are consanguinity, safety of the estate and the probability 
that the estate will be properly administered. 


The Court will not force administration upon an unwilling person. 


Application for amendment of judgment under sections 151 and 
152 of the Code of Civil Procedure. 
~ The material facts appear from the judgment. 
Babu Mohes Chandra Banerjee for the Petitioner. 
` Babus Ram Chunder Mozumdar, Surendra Nath Ghosal and 
Rama Prosad Mookerjee for the Opposite Party. 
The judgment of the Court was delivered by 
Mookerjee J:—This is an application made under Secs. 1 sI 
and 152 of the Code of Civil Procedure for amendment of the judg- 
ment of this Court in MEDAN from Original Decree, No. 23 of 
1920...) ' mt 
Section 151 ae the inherent power of the Court to make 
such orders as may be necessary for the ends of justice or to 
prevent abuse of the process of the Court. Section 152 authorises 
the Court to correct clerical or arithmetical mistakes in judgments, — 
decrees' or orders or errors arising therein from any accidental slip 
or omission. This may be done by the Court either of its own 
* Application in Appeal from Original Decree No. 23 of 1920. 
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motion or on the application of any of the parties. Section 193 Civit: 

provides that the Court may, at any time, and on such terms as to an 

costs or otherwise as it may think fit, amend any defect or error in Sivadas 
~ any proceeding in a suit and all necessary amendments shall be made cai. 


for the purpose of determintng the teal q estion or issue raised by a 
otgdepending on such proceeding. - We htve n> doubt that in the DAGA Ee Fs 
events which have happened it is open lo us to give necessary 

6 directions nder one or other of these provisions of the Codes. 

The history of this litigation is set out in our judgment which 
has been reported: Surendra Nath Chatterjee v Stvidas Mooker- 
jee (1). We were called upon to consider in the appzal tha question 
whether the will execited by Rai Biba Jur KrishnaMuhan Mookerjee 
on the 24th June, tyr6 anda codicil that had beenerevsked and 
cancelled. The trial Court came to the conclusion that the will as 
also the codicil had’ been revoked. On appeal we held that the will 
had be®n revoked but that the codicil was in full operation. Our 
views were summarised in the following passage of our judgment: 
“Our corclusion is that the second will executed on the 24th June 
1916 was revoked by the testa‘or on the rgth April, tg918 by the 
execution of the deed of gift and also by tearing ; but that the 
codicil was not revoked either in law or infact.” After this e 
slatement of our conclusion we proceeded to add as follows : "the 
result is that this appeal is allowed and the decree of the District 
Judge set aside. We direct that probate be issued to the appellant 
in respect of the codici! dated the 24th June, 1916.” Our attention 
has now been drawn to the fact that as the will was revoked, the 
provision for the appointment of exccutor3 disappeared. Con- 
sequently, no probate could be granted in respect of the codicil 
which, did not embody 2 provision for the appointment of executors. 
This escaped the notice of the Court and our judgment 
must accordingly be amended. We direct that the judgment be 
amended by the substitution of the words “letters of adminis- 
tration” for word ‘probate.’ 

We have been pressed to hoid, however, that if letters of 
administration are tssued instead of a probate, the letters cf ad- 
ministration should be issued in favour of the petitioner Stbdas 
Mukherjee alone, who is one of the sons of the testator. We bave 
anxiously considere] whether we should accede to this prayer 
and we have with some reluctance come to the conclu- 
sion that we should not grant the application. The testator 

“deft two sons, Kedarnath Mukherjee, and S:vdas Mukherjee, as 


(1) (1922) 350 La J: 438, 


Surendra. 


Mookerjee, F. 
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also a grandson by a daughter named Surendra Nath 
Chatterjee. By his will, he had appointed all these persons as 
executors; and if we had not held that the will had 
been revoked, the probate would have issued, in the normal course 
of event, to these three persons as executors. Probatep however, 
cannot be granted in the events which have happened, and the 
Court is called upon to consider who should be appointed adminis- 
trator. The rule for the appointment of an administrator is formu- 
lated in section 41 of the Probate and Administration Act 1881 
which is in the following terms; ‘* When a person has died intes- 
tate, or leaving a will of which there is no executor willing and com- 
petent to act, or, where the executor is, at the time of the death 
of such person, resident out of the province, and it appears to the 
Court to be necessdry or convenient to appoint some person to 
administer the estate or any part thereof other than the person who, 
under ordinary circumstances, would be entitled to a gfint of 
administration, the Judge may, in his discretion, having regard to 
consanguinity, amount of interest, the safety of the estate and 
probability that it will be properly administered, appoint such 
person as he thinks fit to be administrator”. It will be observed 
that one of the elements to be taken into consideration is consan- 
guinity ; judged by this test, a claim by either of the sons of the 
testator is entitled to preference over that of the grandson by 
daugher. There are, however, other elements which must be taken 


. into consideration, such as safety of the estate and the probability 


that it will be properly administered. The principle which under- 
lies this statutory provision was formulated by Sir John Nicholl in 
the case of Karl of Warwick vy. Greville (1) “ The selec- 
tion rests with the discretion of the Court. That discretéon, 
however, is not to be arbitrarily or capriciously exer- 
cised, but is a legal discretion governed by principle 
and sanctioned by practice; in exercising it, the Court js 
not to be guided by the wishes or feelings of parties, but is to look 
to the benefit of the estate and to that of all the persons interested 
in the distribution of the property. The first duty of the Court 
then is to place it in the hands of that person who is likely best 
to convert it to the advantage of those who have claims, either in 
paying the creditors, or in making distribution: the primary 
object is the interest of the property." Now, in the case- before 
us, there is no room for doubt that Sibdas Mookerjee is in involved 
circumstances and that his creditors have already taken proceedings 

(3) (1809) : Phill. 123 (125) oS 
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against him for the realisation of their dues. Kedarnath Mukherjée 
has expressed no desire to act as an administrator and the Court 
would be reluctant to force administration upon an unwilling person. 
In these circumstances, Surendra Nath Chatterjee, the grandson, is 
obviously the person who should be entrusted with the agminis- 
teation of the estate. He has expressed his readiness to furnish 
security to the satisfaction of the Court in accordance with section 
78 of the Probate and Administration Act which provides that 
“every person to whom any grant of letters of administration is 
committed, and, if the Judge so direct, any person to whom pro- 
bate is granted, shall give a bond to the Judge of the District 
Court, to enure for the benefit of the Judge for the time being, 
with one or more surety or sureties, engaging for the ‘due collection, 
getting in and administering the estate of the deceased, which 


bond shall be in such form as the Judge from time to time by any - 


general or special order directs.” 

We direct accordingly that letters ofe administration with copy 
of the godicil annexed be issued to Surendra Nath Chatterjee 
and that he do-furnish security to the extent of Rs. 2,000 (two 
thousand) with two sureties for Rs. t000 each. His first duty will 
-be to distribute the assets amongst the legatees in terms of the 
codicil of the 24th June, 1916, and to provide for the performance 
of Devasheba in accordance with the first clause thereof. Our 
attention has been drawn to a scheme of Devasheba which was 
prepared by the testator on the 24th June 1916. This was not 
- incorporated in the codicil and consequently we cannot include it 
in the grant. But, for the sake of convenience, the scheme as 
framed by the testator, may, for the present, be adopted as the 
scheme for the management of the Devasheva, subject, however, to 
this reservation that if the scheme in any respect contravenes the 
provisions of the codicil, the scheme must to that extent be modified. 

. The result is that our original judgment is amended by the 
substitution of the words ‘letters of administration’ for ‘probate’ and 
Surendra Nath Chatterjee is appointed administrator on the terms 
and conditions mentioned. The decreé based on the judgment will 
be amended accordingly. Each party will pay his own costs of these 
proceedings. The administrator will be entitled to take his costs out 
of the estate. We assess the hearing fee‘at one gold mohur. Let the 
probate already issued be amended by the District Judge so that 
it may be read as letters of administration instead of probate. The 
administrator will act under the direction of the District Judge. 
A, TM, ` Deire anended. 
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eBefore Str Asutosh Mookerjee, Knight, Judge, and Mr. ee 
, ~ Chotaner. 


HAJI TELLER RAHMAN 
ve ` e 4 


GOLAM GONE* 9 
Receiver’s account— Foucher—Soundness or prudence of system of manage- 7 


An account is vouched by the production of the proper vouchers, such as 
receipts. The vouchers will be admitted as evidence of the payment of the 
sums therein specified, and credit given to the accounting party in the account, 
unless the other side shows some reasonable ground for impeaching the vouchers ; 
but if any party ebjects, the affidavit or oral evidence of the person who received | 
the money is required 5 and if this cannot be hai, then proof must be given of his 
signature to the voucher: Cookes v Cookes (1) and Bingham v. Clanmorris (a). 


The soundness or prudence of the systerh of management adopted by a 
receiver or charges of wiiful default or neglect are not matters that can be dis- 
posed of in the shape of exceptions to accounts: Csoma Sattya Sankar y. 
Ranee Golapmonee (3). The proper course open to a pa;ty who is @digsatisfied 


with the mode of management is to draw up a scheme and to submit it for the 
orders of the Court. 


Application by the Receiver to pass his accounts. 
The material facts appear from the judgment. 


Babus Makendra Nath Ray and Mohes Chandra Banerjee for 
the Receiver. 


Dr. Dwarka Nath Mitterand Babu Heramba Chandra Guha 
for the Opposite Party. 


4 


The judgment of the Court was delivered by 


Mookerjee J :—These are exceptions to the accounts submitted 
by the Receiver appointed by this Court in respect of the subject 
matter-of Appeal from Original Decree No. 234 of :1922. The order 


A 


was made for the appointment of the Receiver on the 26th March, 


1923, and -we directed him to submit his accounts every three 
months. The ` accounts for the first three months are nov before us. 
There is an abstract statement which, shows that the receipts ex- 
ceeded the expenditure by Rs, 138-5 as. The account books from 
which the abstract has been prepared have also been produced. 
ee ee | APS ad 

®Jn the Matter of an Appliċátion in A KA from Original Decree No. 
244 of 1992. ae ; A 
AT) W. oR. (Bag. ) 871. P i (2) 3 Moll. 20,” 
MA (1900), 5 C. W. N. 223. 
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The objections taken to the accounts may be grouped under 
two categories, namely, first, that the vouchers in support of the 
expenditure have not been produced ; and, secondly, that the 
management has not been economical. 

As regatds the first objection, it has not been disputed that the 
vouchers must be produced. The principles applicable are stated in 
the well-known work by Daniel on Chancery Practice, 1914, Vol. | 
P. 920: “The account is vouched by the production of the proper 
vouchers such as receipts. It seems that the vouchers will be 
admitted as evidence of the payment of the sums therein specified, 
and credit given to the accounting party in the account, unless 
the other side shows some reasonable ground for impeachinz the 
vouchers ; but if any party objects, the affi lavit or oral evidence 
of the person who received the money is required, and if this 
cannot bə had, then proof must be given of his signature to the 
voucher.” i 

This is supported by the decisions in Coskes v. Cookes (t)`and 
Binghaw v, Clanmorris (2) A similar view was adopted by this Court 
in the case of Baroda Kant Sarkur y. Rashmani Dasi (3) where it 
was pointed out that the Receiver must not merely show that he 
paid certain sums as litigation expanses, but also furnish details of 
expenditure. The Receiver before us has undertaken to produce 
the vouchers in the course of a wack. When they are produced they 
will be‘open to examination by all the parties concerned, 

As regards the second objection, we are of opinion that the ques- 
tion does not properly arise when a Receiver submits his account 
in order that it may be passed. In support of this view reference 
may be made to the decision of Mr. Justice Sale in the case of 
CoPnar Sattya Sankar’ Ghosal v. Ranee Golapmonee Debes (4) 
wherg it was pointed out that the questions with regard to the 
soundness or prudence of the system of management adopted by a 
Receiver or charges of wilful default or neglect are not matters 
hat can be disposed of in the shape of exceptions to account. 
In the present case, the Receiver states that he has continued the 
management of the estate in the condition in which it was handed 
over to him. in these circumstances, the proper course open to 
a party litigant who is dissatisfied with the mode of management is 
to draw up a scheme and to submit it for the orders of the Court, 

The matter is adjourned till friday next. 


A. T, M, 
(1) 11 W. R. (Eng.) 871. (a) 1 Moll. -20. 
(3) (1913) 20 C, L. J. tig. (4) (3900) 5 C. W, N, 223, 
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Before Sir Asutosh Mookerjee, Knight, Judge, ant Mr, Justice 


Rankin. 
CiviL. 
Se HASIM ALI AND OTHERS 
1923. e 
923 ii v, . 
November, 22 ' 2 
A a ABJAL KHAN AND OTHERS 

Fossession— Proceeding under section 145 of the Code of Criminal Procedure 
(Act V of 1898), if têlevant— Title by adrerse possession—Co-owner— 
Declaration of title for unknown share. 5 

The fact that there was a proceeding under section 145 of the Code of 
Criminal Procedure, that there was an enquiry into the matter and that there 
was a decision adverse to the allegations of the plaintiff, is a relevant fact in a 
suit for possession of the disputed land in a civil Court, 

In order to establish title by adverse possession in favour of one co-owner 
against another, it must be established by unambiguous evidence that there was 
a complete ouster to the knowledge of the co-sharer. 

6 

A party cannot claim a decree for declaration of title in respect pf an un- 
known share: Hemendra v. Upendra (1) and other cases. 

Appeal by the-Plaintiffs. . < ; 

@ 


Suit for confirmation or recovery of possession of a tank on 
establishment of exclusive title thereto. 


mi The material facts appear from the following judgment of 
ebruary, Q. 
— Walmsley, J:—This appeal is preferred by the plaintiffs. It 


arises out of a suit which they brought to establish their exclusive 
right to a tank and, if necessary, for recovery of possession. The 
tank admittedly belonged to three brothers and the plaintiffs say 
that, by descent, by purchase and by partition between, the 
defendants Nos, 7 to 17, they acquired $th of the entire interest 
and also that they acquired a right to the remaining ath by 
adverse possession against the heirs of Samed Ali who was one of 
the three sons of one of the original three owners. The learned 
Munsif decreed the suit finding that, among the defendants, only 
defendant No. 17 had any interest left and he gave the plaintiffs 
joint possession with the defendant No. 17 leaving the extent of 


* Letters Patent Appeal No, 13 of 1923, against the decision of Mr. Justice 
Walmsley, dated the gth February, 1923, in Appeal from Appellate Decree No. 
41 of 1921, against the decision of Babu Gopal Das Ghose, Subordinate Judge of 
Chittagong, dated the 4th October, 1920, reversing that of Babu Jitendra Nath 
Sen, Munsiff, of Patiya, dated the 17th December, 1918. 

0) (1915) Ie Ls R. 43 Cale, 743; 22 C. L. J. 419: 


D 
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the said defendant’s share undetermined. On appeal, the learned Civil. 
Subordinate Judge found that the plaintiffs had failed to prove engi 
that they had acguired title to Samed Ali's share by adverse Hadm All 
possession. The defendants Nos. 1 to 6 are the sons of Faiz Ah een 
who bought Samed Ali’s share from his grandson. The Judgg says eee 
that it was the duty of the plaintiff to prove ‘‘an open and notorious Wa mu F. 


ouster and clear adverse possession for more than 12 years” and 

ethat he does not find any such evidence on the plaintiffs’ side in 
the record. Rest is a finding of fact and unless it was arrived at 
by an improper method of reasoning, it is conclusive. 

The learned pleader for the appellants contends that the learned 
Subordinate Judge was wrong in referring to the order passed in a 
proceeding under Sec. 145 Cr. P. C. To understand*the case, it 
is necessary to mention that in 18go the plaintiffs excavated the 
tank whereupon Samed Ali’s sons the predecessors of the present 
defendants brought a suit to recover possession. This suit they did 
not prosecute. In 1898, there was Record-of-Rights prepared and 
neither the name of Samed nor the names of his sons appeared in 
the record. Then, in 1917, the present defendants’ father made 

his purchases from Samed Ali's grandson and early in 1917 there 
"were proceedings under Sec. 145 Cr. P.C. The Magistrate after ‘ 
hearing the evidence, said that the second party that is to say the 
present defendants had given better evidence by their possession 
and his conclusion was that both parties are entitled to joint 
possession. But judgment is clearly admissible for the purpose 
of showing that there were proceedings, that the present parties 
were parties to those proceedings and that a particular result ensued 
upon those proceedings and I think that that is the manner in 
whichethe learned Judge has used the judgment ; and, ivoking at the 
facts which he has mentioned, I cannot say that he has committed 
any error in arriving at the conclusion at which he did arrive that 
the . plaintiffs had failed to prove twelve years’ adverse possession 
extinguishing the defendants’ interest. At the last moment, to 
save something from the wreckage, the learned pleader for the 
plaintiffs asked that, instead of the suit being dismissed altogether, 
a declaration should be made of the plaintiffs’ title. To this, 
there are two objections. The first is that the plaintiffs did not- 
ask for such a suitable declaration and it does not appear that any 
injury were to be done to them by refusing to give it and the record 
is that there is the undetermined share of the defendant No, 17. 
I think it will be objectionable to pass a decree in the plaintiffs’ 
favour declaring that they havea title to $th of the tank jointly 
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with another man, the defendant No. 17 whose interest is an 
uncertain quantity. ; 

The result is that, in my opinion, the appeal should be dis- 
missed with costs. | 

Against this decision, the plaintiffs appealed under çlause 15 of 
the Letfers Patent. > 

Babu Narendra Kumar Das for the Appellants. 

Mouli Mahammad Nurul Hug Chowdhury for the Respon - 
dents. 

The judgment of the Court was delivered by 

Mookerjee J :—This is an appeal under clause r5 of the 
Letters Patent from the judgment of Mr. Justice Walmsley ina 
suit for confirmation ot recovery of possession of a tank on estab- 
lishment of exclusive title thereto. 

The plaintiffs set up a three-fold title, namely, title by inheri- 
tance, title by purchase and title by adverse possessione The 
Court of first instance held that title was established not in respect 
of the entire tank but with r-gard to a share in it; and unable to 
determine the precise extent of that share, the Court gave tfe plain- 
tiffsa joint decree along with the seventeenth defendant. On 
appeal the Subordinate Judge reversed this decision and dismissed 
the suit. That decree has been affirmed by Mr. Justice 
Walmsley. 

The appeal raises three points for consideration, namely, first, 
whether reliance should have been placed upon the proceedings in 
acase under section 145 Criminal Procedure Code ; secondly, 
whether the alleged title by adverse possession had been estab- 
lished ; and thirdly, whether the plaintiffs were entitled toa decla- 
ration of title to an unascertained share. 

As regards the first point, it appears that the apalan were the 
first party in a proceeding under section 145 Criminal Procedure 
Code in r916. Their case then, as now, was that they Were entitled 
to the exclusive possession of the tank and that there was a likeli- 
hood of a breach ofthe peace as the second party (predecessors 
in interest of the defendants) claimed wrongful possession jointly 
with them. Upon investigation, the Magistrate came to the conclu- 
sion that the plaintiffs were not in exclusive but in joint possession, 
and that there was no- likelihood of a breach of the peace. On 
these grounds proceedings were discontinued on the 22nd “March, 
1917. It is plain that the fact, that there was a proceeding under 
_ section 145 Criminal Procedure Code, that there was an inquiry 
into rug matter and that there was a decision adverse to the allega- 
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: 6 
tions of the plaintiffs, is a relevant fact, and the Subordinate Judge 
has properly treated this as evidence. The view of the Subordi- 
nate Judge is supported by the decision of the Judicial Committee 
in Dinomoni Chowdhurant v. Brojomohini Chowdhurani (1). In 
that case Lord Lindley pointed out that orders for possessio# under 


the provisions of the Criminal Procedure Code relating to disputes 


regarding immovable properties are police orders made to pre- 


vent breaches of the peace and decide no question of title ; but 
such orders are admissible in evidence on general principles as 
well as under seciion 13 of the Indian Evidence Aci to show the 
fact that such orders were made. Consequently, the first point must 
be decided against the appellants. 


As regards the second point, the Subordinate Judge held that 
the alleged title by adverse possession had not been established. 
The parties are co-owners and in order to establish title by 
adverse possession in favour of one co-pwner against another, it 
must be establi$hed by unambiguous evidence that there was a com- 
plete ouster Lo the knowledge of the co-sharer. This is settled beyond 
controversy by recent decisions of the Judicial Committee which 
affirm thé principle that the possession of one co sharer can be 
said to be adverse against another, only if there is an open denial 
of title, and limitation can run, if ac all, only from th.t date ; see 
the observations of Lord Macnazhten in Corea v. Appuhami (2), 
of Lord Dunedin in Mutu v, Brito (3), of Lord Buckmaster ia 
Hardit v. Gurmukh (4), of Viscount Cave in Varaday. /eevarath- 
nammal (5), and of Lord Atkinson in Arad Ali v. Mahmud Ali (6) ; 
see also Balaram v, Syama Charan (7) ; Joynarain vi Suchitra (8) ; 
Jagannath v, Chandi (9) and Kailas v Bijay (10). The Subordiaate 
Judge has accurately analysed the evidence to show that it does not 
suppott the theory of exclusive possession and complete ouster. 


_As regards the third point, Mr. Justice Walmsley has correctly 
held that the plaintiffs cannot claim a decree for declarations of 
title. The specific title alleged by them has not been established. 
On the other hand, the difficulty remains that the extent of their 


(1) (1901) L. R. ag I. A. ag; L L, R. 29 Calc. 187. 

(2) {1912) App. Cas. 230. (3) (1918; App. Cas. 895. 

(4) (#918) 28 C. L. J. 437. 

(5) (1919) L R 461. A. 2853 1. L. R. 43 Mad. 244. 

(6) (1922) 35 C. L. J. 554. 

(7) (1920) 33 C. L. J. 344; 24 C. W. N. 1057. 

(8) (1921) 33 C. L. J. 592. (9) (1921) 34 C» Le J. 433. 4 
(10) (1922) 46 C. L. J. 434. 
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sĦare cannot be determined on the evidence as it stands. In 
such circumstances, it is impossible to make a decree in favour of 
the plaintiffs in respect of an unknown share; see Hemendra v. 
Upendra (1); Nobin v. Nilkamal (2); Basa v. -Bellary Munic- 


pal Council (3). N 6 
The result is that the decree made by Mr. Justice ee 
is affirmed and this appeal is dismissed with costs. 


A, T. M. Z. P. Appeal dismissed. 


A 


(1) (1915) I. L. R. 48 Cale. 743 ; 22 C. L. J. 419. 
(2) (1916) 25 C. L. J. 537. (3) (1915) I. L. R. 38 Mad. 6. 
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Before Sir Asutosh Mookerjee, Knight, Judge, anid Mr. Justia 
Rankin. ; 


DHARANI MOHAN RAY . 
2. 
ASUTOSH MUKERJLAND O!HERS.* 


105, 107—Settlement . 


of fair and equitable rent—Decision of Revenue Oficer, effect of. 


Under clause (6) of section 105 of the Bengal Tenancy Act, where the parties 
agree among themselves, by compromise or otherwise, as to the amount of fair 
rent,-it is incumbent upon the Revenue Officer to satisfy himself that the gmount 
agreed upon is fair and equitable ; and it is only if he is so satisfied that he can 
record the amount agreed upon as the fair and equitable rent ; if he-is not so 
satisfied, he has to settle a fair and equitable rent as provided in sub-sections (4) 
and (5). The decision of the Revenue Officer operates as a decree of a civil Court: 
ina suit between the parties and under se-tion 107 so long as this decree remains 
in force, effect should be given to it. 


Appeal by the Plaintiff. 


Letters Patent Appeal No 16 of 1923, against the decision of Mr. Justice 
Walmsley, dated the goth, February, 1923, in Appeal from Appellate Decree 
No. 68 of 1931, against the decree of Babu Nalini Kanta Bose; sst Subordinate 
Judge of 24-Perganahs, dated the 24th August, 1920, affirming that of Babu 
Jamini Kanta Mukerjee, ast Munsiff, of Barasat, dated the 30th August, 1919. 
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Suit for recovery of arrears of rent. 
The material facts appear from the following judgment of 


Walmsley J: This appeal arises’ out of a rent suit. Itis 
preferred by the defendants. The Record-of-Rights was prepared 
in 1912 in which the defendants’ holding was shown as liable to 
settlement of rent and, in another column, there was an entry that 
it was niskar. The landlord thereupon made an application under 
- section rog of the Bengal Tenancy Act for settlement of fair rent. 
The defendants urged that their holding was rent-free. 
The decision went against them. When the present suit was insti- 
tuted, the defendants again raised the contention that their tenancy 
was rent-free. Both the Courts below have held that they are 
liable to pay rent and have passed a decree fer Rs, 3-9as. per 
annum—the sum obtained in the proceedings under section 105. 
Two paints are raised on behalf of the appellants. The first is that 
the landlord’s application under section jos was made more than 
two months after the final publication of the record-of-rights and it 
is said thkt the order passed in it was in consequence a nullity. 
The second point is that, in any case, the Courts below have 
taken a wrong view as to the effect of the order under section rog 
in a subsequent suit for rent. 


So far as the first point is concerned, the Courts below say that 
there is no evidence before them to prove that more than two 
months elapsed before the landlord made his application. The 
only evidence produced was a certified copy of an order-sheet and 
‘that shewed that the first order was passed on the roth June nearly 
six months after the final publication. The view apparently taken 
by the Courts was that the application might have been filed 
months before any order was recorded in the order-sheet. Whether 
that view is correct or not, I do not think I should say in second 
appeal that the Courts below are wrong in saying that the defendants 
have failed to prove that the application filed by the landlord was 
filed out of time. Consequently, I need not go into a discussion 
of the question whether the order made by the Settlement Officer 
was, in consequence, a nullity. I would only point out that the 
defendants not merely contested the case but they introduced in it 
questions referred to in section rog of the Tenancy Act. 


The next point urged ‘on behalf of the defendants has, in my 
opinion, much more substance. Both the Courts below refer to 
the decision in the proceedings under section rog as binding 
against the defendants, They do not say so, but it is obvious that 
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tHey were thinking of the provisions of section 109. In this they 
are wrong. On several occasions it has been held that section 109 
does not preclude a defendant in his defence from raising ques- 
tions which might not have been raised by the plaintiff in a suit. 
I do not think it necessary to quote any decision on this point. 

The result is that the appeal must be allowed, the jidgmegt 
and decree of the lower appellate Court set aside and the case 
remanded to that Court fora rehearing in order that the Judge 
may consider whether the evidence proves that the defendants are 
liable to pay rent and at what rate of rent, if they are liable. In 
coming to his conclusion, the learned Judge will bear in mind that 
the judgment in the proceedings under section 105 of the Bengal 
Tenancy Acteis not conclusive on the matter. 

I am asked to direct that the parties should be allowed an 
opportunity of adducing further evidence, It isa matter on which 
I express no opinion. It will be for the learned Judge of the 
Court of appeal below toedecide whether they should be so allow- 
ed or not. 

Costs will abide the result, 

Against this decision, the plaintiff sae under cla ise 15 
of the Letters Patent. 

Babu Mrityunjay Chatterfze for the Appellant. 

Dr. Dwarka Nath Mitter and Babu Narain Chandra Kar for 
the Respondent. 

The judgment of the Court was delivered by 

Mookerjse J: This is an appeal under clause 15 of the 
Letters Patent from the judgment of Mr, Justice Walmsley in a- 
Suit for arrears of rent. 

The plaintiff appellant instituted this suit against the defend- 
ants respondents for recovery of arrears of rent due in respect of a 
tenancy held at Rs. 3-9 per annum, The defendants contended 
that they were not liable as the tenure was rent-free. This con- | 
tention was overruled and the suit was decreed by the primary 
Court. On appeal, the decision was affirmed by the 
Subordinate Judge. The judgment of the two Courts went 
against the defendants on the ground that they were bound 
by a decree in a proceeding under section 105 Bengal 
Tenancy Act and that they had failed to establish what they had 
asserted namely that the decree was made without jurisdiction. 
On appeal to this Court the defendants urged that they were not 
precluded by the provisions of section 109 Bengal Tenancy Act 
from proving that they held the land rent free. This contention 
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was accepted by Mr. Justice Walmsley and he remanded the case 
for enquiry whether the evidence proves that the defendants are 
liable to pay rent, and if so, at what rate. weare of opinion that 
this order cannot be supported. 

It appeays that the record-of-rights in this case was finally pub- 
lished ga the 16th December, 1y12. This record contafned an 
entry to the effect that the defendants held the land without pay- 
ment of rent, but that the land was liable to be assessed with rent. 
The landlord thereupon instituted a proceeding under section 
105 Bengal Tenancy Act for assessment of fair rent. The tenants 
contended that they held the land rent free. Consequently the 
question contemplated by section 105 A clause (a) arose, namely, 
whether the land was or was not liable to payment of rent. It 
thereupon became incumbent upon the revenue officer to 
try and decide that issue and to settle rent under section 105 if he 
shoul@ hold that the land was liable to payment of rent. It is not 
clear what took place before the settlement officer. But this much 
becomes obvi8us on an examination of the record-of-rights that on 
the sth November, 1913 rent was assessed at the rate of Rs. 3-9 
per annum. It has been stated that this order was made by con- 
sent of ‘parties ; but that is immaterial for our present purpose, 
because under clause (6) of section 105, where the parties agree 
amongst themselves, by compromise or otherwise, as to the 
amount of the fair rent, it is incumbent upon the revenue officer to 
satisfy himself that the amount agreed upon is fair and equitable, 
and it is only if he is so satisfied that he can record the amount 
agreed upon as the fair and equitable rent ; if he is not so satisfied, 
he has to settle a fair and equitable rent as provided in sub sections 
(4)gand (5). 

The real question is, what is the effect of such a decision by 
the fevenue officer. The answer is furnished by section 107. 
Sub section (1) of that section provides that in all proceedings 
under section 105, section rosA and section 106, the revenue 
officer shall, subject to rules made by the Local Government, 
adopt the procedure laid down in the Code of Civil Procedure for 
the trial of suits ; and his decision in every such proceeding shall 
have the force and effect of a decree of a civil Court ina suit 
between the parties and, subject to the provisions of sections 108 
and rog 4, shall be final, Sub-section (2) next provides that a note 
of all rents settled under section 105 and of all decisions of issues or 
disputes under section Tos A or section 106 shall be made in the 
record of rights finally published under sub-section (2) of section 
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103A and such note shall be considered as part of the record. This 
was done in the present case. Section 108 provides for revision of the 
order of the revenue officer and Sec. rogA provides for a first 
appeal to the Special Judge and a second appeal to the High Court. 
In the gase before us, there is nothing to indicate that the decision 
of the revenue officer was cha lenged by way of either a first appedl 
or a second appeal. The decision of the revenue officer conse- 


quently operated as a decree of a civil Court ina suit between the e 


parties; and it has the force and effect of a final decree which 
decides two vital elements of the relationship between the parties ; 
first, that the defendants hold the land subject to the payment of 
rent ; and secondly, that the fair rent payable is Rs. 3-9 annas 
annually. j 

But section 109 has been invoked in order to show that it is 
open to the defendants to raise by way of defence the very question 
which was decided by the revenue officer under section 105. Tn our 
opinion Sec. 109 has no ‘application to a case of this description. 
That section provides that, subject to the provisions for ane appeal, 
a civil Court shall not entertain any application or suit concerning 
any matter which is or has’already been the subject of an .applica- 
tion made, suit instituted or proceedings taken under Secs. 105 to 
108 both inclusive. This doss not whittle away the effect of Sec. 


107 and applies to cases where no decision has been pronounced ° 


by the revenue officer concerned. Tha decision in Rajendra 
Narain v. Sheikh Kalim (1) does not affect the present question 
and was pronounced under entirely different circumstances ; there 
the objection was sought to be ra ised by way of defence in a suit 
instituted before the publication of the record of rights. Nor is 
the matter affected by the decision of the Judicial Committe? in 
Gokul Mandar v, Padmanand Singh.(2). Tt is not necessary for 
us now to consider whether it is or is not possible for the defendants 
to get rid of the decision of the revenue officer which operates as. a 
final decree. This much is incontrovertible that under Sec. 107, 
so long as that decree remains in force, effect must be given to it, 
and, if effect is given to it, there is no escape from the conclusion 
that the claim for rent must be decreed on that basis. 

The result is that this appeal is allowed, the decree of Mr. 
Justice Walmsley set aside and that of the Subordinate Judge 
restored with costs of two hearings in this Court. 


A. T. M. Z. P, Appeal allowed. 
(1) (19232) 26 C. W., N. 758. 
(2) (1902) L R, 29 I. A. 196; H L. R. ag Cale. 707. ; c 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr Justice 
Rankin, 


JAGADiIS CHANDRA DE AND OTHERS. 


a 2. 


e HARIHAR DE?*, 


Evidence—Evidence Act (1 of 1872), Sec. 32 (3)—~Statements—Recitals in 
decree— Omission to object to admissibility—Inadmissible evidence—Second 
appeal—High .Court, when can look at evidence—Civil Procedure Code (Act 
V of 1908), Sec. 103. 


A Court is not competent to appoint the mother of the infant defendant as 
his guardian ad litem without ber express consent ; Narendra v. Jogendra (1). 


An erroneous omission to object to evidence which is not admissible under the 
provisions of the Indian Evidence Act, does not make it admissible: Luchiram: v. 
Radha Charan (2). 


Where the decree sets out the terms of the arrangement between the parties 
and does not embody the statements of the parties as to their rights in the subject 
matter of the litigation, recitals in the decree cannot be used as evidence under 
Section 32 clause ( 3) of the Indian Evidence Act. 


On second appeal, though the High Court has, generally speaking, no right 
to look at the evidence to decide whether the remaining evidence, after exclusion 
of evidence erroneously admitted, is sufficient to warrant the finding of the Court 
below, but can dispose of the case wituout a remand if the lower Court, indepen- 
dently of the evidence improperly admitted, had come to its conclusion upon 
other grounds: Womes v. Chundee (3). 


Where a question has been determined by the lower Court, and the decision 
cannot be supported because it is based in part on evidence improperly admitted, 
the High Court, even under section 103 of the Code of Civil Procedure, cannot 
look at the evidence. 


Appeal by the Defendants. 
Suit for recovery of posession of land on declaration of title. 


The suit was decreed in part in the trial Court. On appeal by 
the. defendants their objections were overruled and the cross- 
objections of the plaintiffs were allowed with the result that the 
whole of the plaintiffs’ claim was decreed. That decree has been 
affirmed on second appeal. 


®Letters Patent Appeal No. 8 of 1923, against the decision of Mr. Justice 
Walmsley, dated the 6th February 1923, in Appeal from Appellate Deoree No. 
2776 of 1920, against the decision of Babu Jitendra Prasad Chatterjee, Subordi- 
nate Judge of Dacca, dated the 23rd August, 1920, modifying that of 
Babu Binod Bihary Ray, Munsiff of Munshiganj, dated the 29th May, 19159. 

(1) (1984) 20 C. L. J. 469; 19 C. W. N. 537. 

(2) (1921) 34 C. L. J. 107. (3) (1881) 1. Le R. 7 Cale. 293. 
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The Other material facts appear from the following judgment of 

Walmsley J:—This appeal is preferred by some of the defen- 
dants Nos. 8,9 and 10 in the first Court. It arises out of a suit 
brought to recover possession of certain strips and small plots of 
land about which two neighbours were quarrelling. The „plaintiff. 
relied very largely upon the result of a previous-suit, No. 2730 of 
1900. The defendants Nos. 1 and 2 in that suit were the 
predecessors-in-interest of the defendants Nos. 1 to 7 in this suit 
and the defendants Nos. 3, 4 and 5 were the present appellants 
who were then minors. The plaintiff asked for the mother of these 
defendants 3, 4 and 5 to be appointed their guardian-ad-litem ; but 
the mother never appeared and there is nothing to show that she 
ever gave her consent in writing to act as guardian. That suit 
ended ina compromise so far as the defendants Nos. 1 and @ were 
concerned but it was decreed ex parte against the present appgllants. 
The learned Judge in disposing of the present suit has referred 
frequently to the compromise decree and has used it in evidence 
in coming to his decision. The argument of the defendants 
appellants is that that decree was a nullity and the learned Judge 
was not entitled to use the decree or any part of it in evidence in 
this case. The first question with which the Judge dealt was 
whether that decree was a nullity so far as ihe defendants Nos. 8, 
g and 10 were concerned and he held that it was not. He said 
that it was valid -and binding to all intents and purposes until it 
was set aside and he held that it should be presumed that all 
formalities required by law for the appointment of a guardian were 
observed and that the consent of the guardian was obtained, al- 
though he admitted that the documents proved by the defendants 
showed that no consent in writing had been obtained. On “this 
point, I think he was probably wrong. The case of Narendra 
Chandra Mondol v. Jogendra Narain Ras (1), seems to be clearly 
against the view which he took. But I do not think it is necessary 
to decide that point because when I look at the remainder of the 
judgment I find that what the Judge relied upon is the compro- 
mise decree because it contains the statements of the predecessors 
of the defendants Nos. 1 to 7 and about those statements he says 
that they were made against the interests of the makers and the 
interests of the makers were not adverse to those of the minors and 
the makers are dead and therefore the statements are good evi- 
dence against all the defendants in the present suit. The question 
is whether this is a correct view of the law. It appears to me that 


(1) (1914) 20 C Ls Ja 469 5 t9 C. W. N, 537 i . 
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the Judge is clearly right and that the statements made by the 
defendants Nos. 1 and 2 in the compromise petition reproduced in 
the decree are admissible under section 32 (3) of the Evidence Act 
against the present appellants. I cannot find in that section any- 
thing which would justify the view that such statements ate to be 
limited in their application to persons claiming through persons 
who made the statements. As I take this view of section 32 of the 
Evidence Act, it is only necessary to consider whether, In disposing 
of the appeal on the merits, the learned Judge has done more than 
use the statements of the defendants Nos. 1 and 2 in that suit as 
evidence. If each separate item in the property sued for is taken, 
it will be found that the Judge refers to’ the compromise decree 
only as evidence admissible under section 32 of the Evidence Act, 
and that he does not treat it as a decision of Court binding upon 
the defendants Nos. 8, gand 10. It would be tedious to deal with 
each item and to show that this was the procedure of the Judge ; 
it is enough to say that this is on a perusal of the judgment. I 
think, therefore, that the defendants appellants have no cause to 
complair? of the judgment and it is wholly unnecessary to remand 
the case for a fresh decision. The result is that the appeal is 
dismissed with costs. 
_ Against this decision, the defendants appealed under clause 15 

of the Letters Patent. 

Babus Gunada Charan Sen and Prosanta Bhushan Gupta for 
the Appellants. 

Babus Joges Chandra Roy and Upendra Kumar Roy for the 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J:—Tnis is an appeal under clause 15 of the 
Letters Patent fron the judgment of Mr. Justice Walmsley in a 
suit fer recovery of possession of land on declaration of title, for 
establishment of a right of way and for other incidental reliefs. The 
suit was decreed in part in the trial Court. On appeal by the 
defendants their objections were overruled and the cross-objections 
of the plaintiffs were allowed with the result that the Subordinate 
Judge decreed the claim in full, That decree has been affirmed 
by Mr. Justice Walmsley. On the present appeal, which his been 
preferred by three of the defendants, it has been urged that the 
judgment of the Subordinate Judge is based upon inadmissible 
evidence and cannot be supported. We are of opinion that this 
contention is well founded and must prevail. 

it’ appears that in 1900 there was a litigation between the 
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s 
predecessors in interest of the parties to this suit. The first and 


second defendants in that suit were the predecessors in interest of 
the first seven defendants in this suit, and the third, fourth and 
fifth defendants in that suit, then minors, are now appellants. A 
consent decree was made in that suit as between parties ether than 
the present appellants, and the suit was decreed ex parte against 
them. ‘They have contended in the present litigation that they are 
not bound by that decree because they were not effectively re- 
presented for the purposes of that suit by their mother whose name 
appeared as their guardian ad litem, though she never consented to 
act in that capacity; as a matter.of fact, she did not enter appear- 
ance on behalf of her minor children. This contention is supported 
by the decisioh of this Court in Narendra Chandra Mondol v, 
Jogendra Narain Rai (1) where the principle was enunciated 
that a Court is not competent to appoint the mother of the infant 
defendants as their guardian ad litem without her epress 
consent. : 

In view of the difficulty mentioned, an attempt was made in the ` 
Court below to utilise the consent decree under the provisions of 
Sec. 32 clause (3) of the Indian Evidence Act. That „section 
provides that statements, written or verbal, made by a person who 
is dead, are relevant facts, when the statements are against the pecu- 
niary or proprietary interest of the person making them. The Subor- 
dinate Judge has held that the recitals inthe consent decree are 
slatements within the meaning of Sec. 32 and he has relied upon 
those recitals in various portions of his judgment. We are of 
opinion that the recitals in the consent decree are not statements 
within the meaning of Sec. 32. There are no recitals in the con- 
sent decree; as to the previous rights of the respective pagties 
in the subject matter of the litigation. On the other hand, it is 
stated at the outset that, regardless of the rights of the parties, * they 
had come to an arrangement that in future their rights would be 
regulated in the manner specificd. In substance, the decree sets 
out the terms of the arrangement between the parties and does not 
embody the statements of the parties as to their rights in the sub- 
ject matter of the litigation. Consequently the recitals in the 
decree cannot be used as evidence under Sec. 32. - 

We may add that the respondent has urged that no objection 
was taken in the trial Court to the reception of the decree in evi- 
dence on the ground now tormulated. This, however, is of no’ 
avail to the respondent. , The question is not one of mode of proof, 


(1) (1914) zoC L. J. 4693 19 C. W. N. 537. 
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as in Girindra v. Rajendra (1); AR v. Maharaj (2) and Gopu v. 
Rajammal-(3), but of relevancy of evidence ; and as pointed out by 
Sir Richard Couch in Miller v. Babu Madho Das (4), an erroneous 
omission to object to evidence which is not admissible under the 
provisionseof the Indian Evidence Act does not make it admissible : 

luchiram v. Radha Charan (5). Ut has further been urged that 
there is no substance in the objection taken, because the judgment 
of the Subordinate Judge is in essence based upon evidence, other 
than the consent decree, We. have carefully examined the judg- 
ment and we are unable to hold that the Subordinate Judge arrived 
at his conclusion independently of the recitals in the decree which 
are frequently mentioned in different parts of his judgment. 
Consequently, the case does not fall within the scope of the deci- 
sion in’ Womes Chunder Chatterjee v. Chundee Churn Roy Chow: 
dhry (6), where it was ruled that, on second appeal, though the High 
Court has, generally speaking, no right to look at the evidence to 
decide whether the remaining evidence,eafter exclusion of evidence 


erronegusly ' admitted, is sufficient to warrant the finding of the Court - 


below, the case may be disposed of by the High Court without a 
remand where the lower Court has arrived at its conclusion upon 
other grounds. Here, the judgment of the Subordinate Judge 
shows that his conclusion is based as much upon the recitals in 
the decree as upon the other evidence on the record. 
We have been finally invited by the respondent to look at the 
evidence ; but we are not in a position te do so, even under the 
terms of Sec. 103 C. P. C. That section provides that, in any 
second appeal, the High Court may, if the evidence on the record 
is sufficient, determine an issue of fact necessary for the disposal of 
the appeal, but not determined by the lower appellate Court. 
Heye the question has been determined by the lower Court, and 
that decision cannot be supported because it is based in part on 
evidence improperly admitted. < 
The respondent has contended, as a last resort, that although 
recitals in the decree may-not be admissible in evidence under sec. 
35, the fact that there was a previous litigation between the 
predecessors in interest of the parties and that the litigation termi- 
nated in a consent decree, may be relevant for the determination 
of the present controversy. ki distinction between the ad- 


(1) (1897) 1 C. W. N. 530. (2) (agar) 36 C. L. 1 188. 
i3) (1922) 43 M. L. J. 448. 

(4) (1896) L. R. 23 I. A. 1063 1. L. R. sg All. 76. 

(5) C1923} 34 C. L. Ji 107. (6) (1881) |, L. R. 7 Calcs 293° 
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missibility of the factum of a judgment and of the findings in ‘a 
judgment has been frequently recognised : Kaski Nath v. Jagat 
Kishore (1); Baidya Nath v. Alef Jan (2); Sarada v. Uma 
Kanta (3) ; Tripurana v. Rokkam (4) ; but we need not, at this stage,’ 
consider. the applicability of that doctrine to this case.” We, need | 


; only decide now that the recitals i in the decree are not admissible in” 
eyidence under Sec, 32 of the Indian Evidence Act; and that the 


decree itself is not operative against the appellants. 

The result is that this appeal is allewed, the judgment of Mr. 
Justice Walmsley set aside and the case remanded to the Subor- 
dinate Judge for reconsideration in the light of the observations 
now made by this Court. The appellants are entitled to their 
costs in this appeal under the Letters Patent ; but the costs of 
the hearing before Mr. „Justice Walmsley will ‘abide the result. 


A T. M.. Z. P. Appeal allowed: Case remosided. 


(1) (1915) 23 C. L. J. 583;°%20 C W. N. 643. ` 


(2) (1922146 C. L. J. 9. (3) (1922) 37 C. L. J. 933. 
(4) (1922) I. L. R. 45 Mad. 332; 42M L. J. 324. 


ORIGINAL CIVIL JURISDICTION. ` 
| Before Mr. Justice C. C. Ghose. 


IN RE JATINDRA MOHAN SEN GUPTA ° 

Writ of Mandamus—Specific Relief Act (I of 1877), See. 45, Frovisos (a) and (b) 
—High Court, jurisdiction "of—Discretion—Writ of Mandamus, when 
tssues—Righits to be enforced —Applicant, what to prove—Refusal — 
‘Injury to property’—Salary met from Government revenue—'Franchise’— 
Right to vote ai election— Power to vote on matters coming before Legislative 
body—Franchise in electoral sense—Injury to franchise—Denial of justice 
—Mixed question of fact and law. - 


’ 


The jurisdiction of the High Court to make orders under section 45 of the 
Specific Relief Act is entirely discretionary, and in dealing with an ‘application 
under Chapter VIII of the Specific Relief Act the principles applicable to a writ 
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of Mandamus should, generally speaking, be followed: Jn Re Provas Chandra 
Roy (1) and Manindra v. Proves (2). 


The writ of Mandamus is a highly prerogative writ and is granted to ampliate’ 
justice and to preserve a right where there is no specific legal remedy. The 
Court, in the exereise of this authority to grant the writ of Mandamus, will 
rende it, as far as it can be, the suppletary means of substaatial justice in 
every case where there isno other specific legal remedy for a legal right, and 
will provide as effectively as it can, that others exercise their duty wherever the 
Subject matter is properly within its control, 


The writ of Mandamus cannot be demanded ex debito justitiae but it issues 
only in the discretion of the Court: R. v. ‘Garland (3) and R. v. All Saints, 
Wigan (4). The rights to be enforced must be of a public nature, affecting the 
public at large, and also those, which although of a public nature, specially 
affect the rights of individuals. The person applying must show that he has a 
real and special interest in the subject matter and a specific legal right to enforce: 
R. v. Guardians of Lewisham Union (5). In addition to these conditions prece- 
dent to thestssue of the writ, there must be a sufficient demand to perform the act 
sought to be enforced and a refusal to perform it. it, is not necessary that the 
word ‘ refuse’ or anyeequivalent to it should be used, but that there should be 
enough to shaw that the party withholds compliance and distinctly determines 
not todo what is required of him. Refusal may he inferred from conduct. 
There must also be the possibility of effective enforcement of the writ and 
the writ will not issue if alternative remedies or remedy are and is open to the 


applicant. These principles are embodied in section 45 of the Specific Relief 
Act. 


Five conditions are laid down in section 45 of the Specific Relief Act, being 
ptovisos (a) to (e), which the applicant invoking the jurisdiction must satisfy. 
These conditions are cumulative, and all of them must be fulfilled. The Court 
is invested with very large powers, and the remedy is of a summary nature and 
coercive in its character. The wider the power, the greater must be the cau- 
tion with which the power is exercised . 


Provéso (a) to section 45 of the Specific Relief Act requires that the applicant 
must be some person whose “property, ‘ franchise’ or ‘personal right’ would be 


injured by the forbearing or doing, as the case may be, of this specific act to be 
done or forborne. 


Proviso (b) to section 45 lays down that the applicant must also show that 
such doing or forbearing is, under any law for the time being in force, 


clearly 
incumbent on the respondents. 


Salaries met from payment of Government revenue by the applicant in res- 
pect of his immovable property, does not, by itself, constitute such-*in jury’ to his 
‘property’ as proviso (a) to section 45 contemplates. 


The right to vote at the election for Parliament or for the Indian Legislative 
(1) (1913) I. L. R. go Calc. 588; 17 C. L. J. 354. 
(2) (1923) I. L, R. gt Calc. 292 ; 39 C. L. }. 58. 


(3) (1870) L. R. 5 Q. B. 272. (4) (1876) 3 A. C. 611 (629). 
(5) (1897) 4 Q. B. 498. | 
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Assembly or for the various provincial Legislative Councils is a ‘ franchise’ sb 
‘franchise’ does not include the power to vote on matters coming before 
legislative body. 


_ “fhe term ‘ franchise’ in its electoral sense denotes both the right of votit 
at elestion and the qualificaticns upon which that right is based, 


The “ injury to franchise’ must be some act interfering with the exercise 


the applicant’s franchise, namely, his right to vote. 


Whether there has been a denial of justice or not, isa mixed question of la 
and fact. 


Application under section 45 of the Specific Relief Act for issu 
of writ of Mandamus, praying for an order “ directing the Hon’bl 
Mr. H. E. A. Cotton the President, to decide on the admissibitit 
of the motion (Minister's salaries) contained in item No. 6 in th. 
printed list of business and to disallow the said motion and ti 
forbear putting the same at the next session of the Bengal Lagisl2 
tive Council, commencing on Monday, July 7, tgz? ° 


The material! portion of the petition was as fullaws : 

“g That your petitioner submits that no estimate can b 
presented to the Bengal Legislative Cou cil at its session commenc 
ing on Manday, July 7, 1924, for a supplementary ar additiona 
grant on account of the salaries of the Ministers for the reason: 
hereinafter stated. Under Rule 94, in part VIII, of the Benga! Legis 
tive Council Rules and Standing Orders, an estimate can. be 
presented to the said Council for a supplementary or additiona 
grant when 

“(i) The amount voted in the budget ofa grant is found to be 
insufficient for the purposes of the current year or, 

“(s#) A need arises during the current year for expenditure fo: 
“which the vote of the Council is necessary upon some new” service 
not contemplated in the budget for that year. ò 

“ro. Your petitioner submits that sub-clause (č), set out in the 
last paragraph hereof cannot apply inasmuch as the demand fo: 
grants on account of the salaries of the Ministers was rejected 
in toto at the last session of the said Council, and that sub-clause 
(ši), set out in the last paragraph hereof cannot apply inasmuch as 
item No. 6 in the said printed list of business does not relate to 
expenditure necessary upon some new service not ‘contemplated in 


_ the budget. 


“tr. That on July 2, 1924, your petitioner wrote and addressed 
a letter to the respondent, the Hon. Mr. H. E. A. Cotton, of which 
the following is a copy — 

“Dear Sir, bi ° 

“As a member of the Bengat Legislative Council I beg to draw 
your attention to item 6 in the printed list of business to be 


~ 
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brought forward at the session of the Council commencing on, 
Monday, July 7, 1924, at 3 P.M. which list bears date, June 30, 
1924 and has been circulated by Mr. J. Bartley, Secretary to the 
Government of Bengal and Officiating Secretary to the Council. 
Item No, 6 is as follows :— 

“Supplementary demands for grants. 22, General Administmtion 
(Transferred.) 

“6. The Hon. Mr. J. Donald to move that a sum of 
"Rs, 1,71,000 be granted for expenditure under the head “ 22, 
General Administration (Transferred)’ on account of the salaries 
of the Ministers. 

“You will remember that at the last session of the Council the 
demand for grants on account of the salaries of the Ministers was 
rejected. The Council had full power to reject the said grant and 
in this connection I beg to draw your attention to section 72D of 
the Government of India Act. 


“I contend that no estimate can be presented to the Council for 
a supplementary or additional grant on account of the salaries of 
the Ministers in the events which have happened. My contention 
is based on (inter alia) Rule 94 in part VILI of the Bengal Legisla- 
tive Council Rules and’ Standing Orders which you will find printed 
at page 266 of the Bengal Legislative Council Manual 1924. The 
said Rule 94, in my opinion makes it perfectly clear that no esti- 
mate fora supplementary or additional grant on account of the 
salaries of the Ministers can be presented to the Council in the 
events which have happened. 


“As Presidént of the Council it is incumbent on you 
to decide on the admissibility of a motion, and you have 
authority to disallow a motion even though such a motion 
appears in the list of business. I contend that there can be no 
doubt whatsoever that the motion of the Hon. Mr. J. Donald, 
which is item 6 in the said printed list of business, does not com- 
ply with the Bengal Legislative Council Rules and Standing Orders, 
and should therefore, be disallowed. 


“I hereby call upon you to decide on the admissibility of the said 
motion of the Hon. Mr. J. Donald and to delete item.6 from the 
said printed list of business and to forbear from putting that motion 
before the session of the Council coramencing on Monday, July 5, 
1924. Unless I hear from you in reply by 11 o'clock to-morrow, 
1 shall assume that you refuse to decide the question of the admis- 
sibility of the said motion or to disallow the said motion or to 
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delete it from the said printed list of business, and I shall take 
such steps as I may be advised. ; 

“The said letter was delivered at the office of the respondent 
Mr. H. E. A. Cotton, and the said office intimated to your peti- 
tioner’s agent, who served the said letter, that the contents of the 
same would be forwarded to the respondent by telegtaph. There- 
after your petitioner received a letter from J. Bartley a copy’of 
which is set out hereunder :— 

July 2, 1924. 

“Dear Sir,—1 am desired to acknowledge the receipt of your 
D. O. dated July 2, 1924 addressed to the Hon. the President rais- 
ing objection to item No. 6 of the List of Business, dated June 30 
last and to inform you that your letter has been forwarded to the 
Hon. the Président. | 

“ra. That for greater safety your petitioner sent a telegram to 
the respondent the Hon. Mr. H. E. A. Cotton at Darjeeling i in the 
following terms :— - 


“Unless I hear from you by 11 to-morrow morning that item 6 
list of business supplementary demand of Donald re Minister’s 
salaries has been disallowed shall move High Court. Official letter 
in detail for you left with Registrar, Town Hall, this morning. 


“t3. That the Respondent, Mr. H. E. A. Cotton, as the Presi- 
dent of the said Council is the holder of a public office and under 
the Bengal Legislative Council Rules and Standing Orders, it was 
and is clearly incumbent on him to decide on the admissibility of 


“the motion contained in the said item No 6 in the said printed 


list of business, and to disallow the said motion, even though it 
has appeared on the said printed list of business, but he has 
notwithstanding the aforesaid demands made on him declined to 
‘decide on the admissibility of the said motion or to disallow the 
same or to move at all in the matter, and has denied to yout peti- 
tioner the justice he was and is entitled to. 


“14, That your petitioner states that disallowing the motion con- 
tained in the said item No. 6 in the said printed list of business 
and forbearing from putting the said motion before the coming 
session of the Bengal Legislative Council is consonant to right and 
justice. 

“rs, That your petitioner states that his property, franchise 
and personal right as a member of the said Council. and ‘otherwise 
would be injured unless the respondent Mr. H. E. A. Cotton, 
is directed to decide on the admissibility of the said motion and. to 
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disallow tbe same and to forbear an the same before the com- 
ing session of the said Council. 1924: 

“16, That your petitioner states he has no other specific or ade- In re Jatindra Mohan 
quate lega! remedy in the aforesaid matter, and that the remedy Sen Gupta, 
he seeks in and by this petition will be complete. * =< 

‘r7, That in the circumstances aforesaid your petitioner states 
that unless an order is made by this Hon'ble Court requiring the 
respondent the Hon Mr. H. E, A. Cotton, to decide on the 
admissibility of the said motion and to disallow the same before 
the coming session of the said Council, he will suffer irreparable 
loss and damage. 

“Your petitioner therefore prays for an order directing respon- 
dent 1, the Hon. Mr. H. E. A. Cotton, to decide on the admissi- 
bility of the motion and to disallow the said motion or to forbear 
putting the same at the next session of the Bengal Legislative 
Council commencing on Monday July 7 1934, 01 that such further 
or other order may be passed as this Hon’ble Court may seem fit, 
and that the respondents do pay the costs incidental to this applica- 
tion.” 

Messrs. N. N. Sircar and S. C. Bose for the Petitioner. 

Messrs. S. R. Das (Advocate-General) and B. Z. Mitler 
(Standing Counsel) for the Opposite Party. 


Mr. N. N. Sircar for the Applicant: Refers to para. 15 of the 
petition regarding injury to his personal rights. The question is 
whether molion No. 6 wherein a sum of Rupees 1,71,000 was 
demanded as a supplementary grant on account of Ministers’ 
salaries, is legal. The demand does not come under either of the 
seations of Rule 94 of the Bengal Council Manual and is illegal. 
Rule g4 provides that an estimate shall be presented to the Council 
“for a supplementary or additional grant when the amount voted in 
the budget of a grantis found to be insufficient. That cannot be . 
applied to the present case where the whole amount was refused. 
The Manual also provides that a supplementary grant can be 
demanded “if a need mises during the current year for 
expenditure for which the vote of the Council is necessary 
upon some new service not contemplated in the budget for the 
year.” Even if the demand complies with all the rules and stand- 
ing orders, it is still not a matter that can be brought before the 
Council: See rule 38 of the rules and standing orders. Even if 
the President, applying his mind tothe question, put the matter in 
the list, he will be doing something which is not permissible and 
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will have to be corrected by the Court. The crux of the whole 
matter is whether it is 2 matter of discretion or not. If the motion 
is not permissible by reason of the Rules, the President has no dis- 
cretion and is bound to disallow it, Only in two cases under Rule 
94 a supplementary and additional budget can be put up. Ef that 
was not, no supplementary budget can be properly brought before 
the Council. 

-[Ghose, J.: No motion can be included in the order paper under 
rule a1 unless the President decides to admit it. If he applied his 
mind to such admissibility then he must have come to a decision.] 

Mr. N. N. Sirrar; Assuming he has, that does not touch the 
point: Supposing phe applied bis mind and put down a motion 
inconsistent with the rules, what then? If he has done something 
which is not permissible the Court can certainly correct him. The 
point is whether the motion is permissible. It is nota questjon of 
his diseretion at all, Even ifhe had applied his mind honestly 
and decided to permit the motion to go in, it does not matter. 
The point is he has no jurisdiction to allow it, ~ 

Refers to section 45 of the Specific Relief Act, and sections 52 
and 72 (d) of'the : Government of India Act. The petitioners prayer 
is that the Court shall direct the President to disallow the motion. 
As to the question whether, when no salary was voted for the 
Ministers, their whole salaries can be allowed, a suit will be 
instituted, 

The petitioner is a member of the Legislative Council and 
pays revenue to the Government. That revenue is an essential 
part of the fund out of which the Ministers are to be paid. That 
money can only be taken from the petitioner for legitimate 
purposes, ; i 

The petitioner as member of the Council on the last ocoasion 
exercised his franchise, voting with the majority who decided that 
the Ministers did not deserve salary. The petitioners right of 
franchise, which he exercised and which led toa certain result, 
will be completely nullified, if, by means unlawful, the Ministers 
get their salaries, The tight of voting is a right of property. 

As a member of the Council, the petitioner is entitled to see 
that business in the Council is conducted ina legal manner. 

Mr. S. R. Das, Advocate-General for the Opposite Party: No 
Court can possibly grant a Mandamus in the form asked for in the 
notice of motion. If the President decides that the motion is 
permissible it is not his duty to forbear to allow it. 

The rules provide how tbe business of the Council should be done 
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and under sec'ion 45 of the Specific Relief Act it is never intended 
that a Court of justice should interfere with the conduct of business 
of the Legislature. In England the judiciary has not any such 
power and that must also be the case here. Legislature is supreme. 
It is for the first time in the history of India that the judiciary is 
Being asked to interfere in the conduct of business in the Council. 
Whatever the Court decides, it will be cousidered as a precedent. 
It therefore requires careful consideration by the Court. A conflict 
between the Legislature and the judiciary is a serious matter ; 
in avy event the Legislature ought to be free from interference 
from either the judiciary or the executive. 

The petitioner is not entitled to make „the application unless he 
can show that this is a right which affects him alone. Under section 
45 of the Specific Relief Act, he must show that he has a special 
interest in the matter complained of, an interest other than or differ- 
ent from that of each member of the Council. Also that he has a 
definite right qr object of his own to aid’ or serve: Zhe Bank of 
Bombay v. Suleman Somji (1); In Re Abdul Rasul (a). Unless there 
is some legal right in the applicant alone, all persons affected, must 
be impleaded : Kesko Prosad v. The Board of Revenue (3). 

The right to vote in the Council is not a franchise. 

The petition does not show there wasa denial of justice. The 
petitioner knew that the President was away and he-had not suffi- 
cient time to reply to the petitioner’s letter. He was not bound 
to refuse his demand immediately. The petitioner has no right to 
assume that the President will not do what he ought to do. 

The Court must be satisfied that the President did not decide, 
because if he had decided the Court cannot interfere. The Court 
cannot direct him to decide in a particular way: Jn ze Purna 
Chandra Duti (4); Manindra v. Provas (5). The President has 
to see whether a motion contravenes the rules or the Standing 
orders. Provided a motion complies with the rules the President 
has no right to disallow it, however absurd the motion may 
be. 

[Ghose, J.: What is the President there for ?] 

Advocate-Geneval: Ifa motion does not comply with the rules 
he is there to disallow it. 


(1) (1908) L L. R. 32 Bom. 466 ; 8C. L. J. 103; 12C. W, N. 825. 
(2) (1913) L L. R. 41 Cale, 518. 

(3) (19011) I. L. R. 38 Cale. 553; 13 C. L. J. 390. 

(4} (1908) 12 Ca W. N. 873; L L. R. 35 Cale. gts. 

(5) (1933) |, L. R. 51 Calc. 290; 39 C. L. J. 58. 
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The present motion is one for “ appropriation” and is clearly 
within the power of the President to allow. He has no power to 
disallow it onthe ground that it was previously refuse by the 
Council. Any motion can be brought forward in the following 
session, re matter whether it was refused or not. ° 


Rule 94 isa mere safeguard: it does not exclude anything Hi 


S. M. Bose on Working Constitution p. 38. Unless the Court holds 
that that section excludes the motion, the petitioner has no right to 
the order prayed for. 

No injunction should issue in this case; ifan injunction be 


issued, all that the Court can do is to ask the President to decide ; 


it cannot ask him to decide in a particular way. 

The various conditions in section 45 of the Specific Relief Act 
being cumulative, the petitioner cannot yet say that he is in any 
way injured. Tbe Council may consider the motion sia gires 
and may reject ; then there will he no injury. 


Mr. N. N. Sircar in reply + with regard to Rute 94 *the scheme 
of the budget is absolutely clear. Under Chapter VIL Rute 66, 
tha amount must be passed in the budget. What is now pro- 
posed to be done is wholly illegal and the President hag really 
no discretion. He cannot put this up in the Council for it does not 
comply with Rule 94 Mr. Cotton’s conduct clearly shows that he 
denied petitioner's right Tle-hada telegram for which the reply 
was prepaid but he has not chosen to reply yet. 


Under section 45 of the Specific Relief Act, it is not necessary 
to show that the petitioner was, as a matter of fact, injured. It is 
enough that he may be injured. 

The petitioner wants decision to the effect that Mr. Cotton has 
no right to allow the motion at all and not any direction to Mr. 
Cotton to decide the motion. 


C. A, V, 
The judgment of the Court was delivered by 


C. C. Ghose J :—This is an application under section 45 of 
the Specific Relief Act (1 of 1877) for an order directing the 
Hon. Mr. H. E. A. Cotton, the President of the “Bengal Legislative 
Council, to decide on the admissibility of a certain motion, being 
item No. 6 in the list of business to be brought forward at the 
session of the Bengal Legislative Council, which commences to-day 
at 3 P.M., and to disallow the said motion and to forbear putting 
the same ‘at the said session of the Bengal Legislative Council, and 
for such further or other order as to this Court may seem fit and 
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proper, and for an order that the said Mr. Cotton and the other . 


respondents do pay the costs of and incidental to this application. 
The other respondents are the Hon. Mr. A. K. Fazlul Huq and the 
Hon. Mr. A. K. Ghuznayi, being the Ministers in charge of the 
departments of Education and Agriculture ef the Government of 
Bengal. The Hon. Mr. Donald, who is member of the Execufive 
Council of His Excellency the Governor of Bengal, in charge of the 
Binance Department, was sarved with notice of this application 
under Rule 5 of Chapter XXIX of the Rules of this Court (Hechle’s 
Rules, Page 356), as it appeared from the list of business circulated 
to the members of the Bengal Legislative Council that it was he 
who is to move a supplementary demand fer a grant of Rs. 1,71.000 
for expénditure under the head rt General Administration 
(Transferred) on account of the salaries of the Ministers. 

This application was brought on before me on Thursday last, 
when, in view of the urgency of the matter, I directed that it should 
be renewed before me on Friday morning onaot'ce to the respon- 
dents and to the said Mr. Donald. This was done and I heard at 
length on Friday the learned counsel for the applicant and the learn- 
ed Advocate-Generai on behalf of the respondent. The arguments 
were not concluded till after 4 P. M., on Friday and I then stated 
that I would deliver judgment at the earliest possible moment, 
namely, at tr o'clock this morning. 

The facts which have given rise to the present application are 
as follows :—At the last session of the Bengal Legislative Council 
on the 18sh day of March, 1924, a statement of the es‘imated annual 
expenditure and revenue of the Presidency of Bengal for the year 
1924-25, commonly called the “Budget”, was presented and in 
connettion therewith a separate demand for grant on account of 
the salaries of the Mthisters was made under section 72D. Sub-clause 
2 of the Government of India Act. The said demand was for a 
sum of Rs, 2,20,000 under the head “22 (e) General Administration 
— Ministers (Transferred).” At the said last session of the Bengal 
Legislative Council, to wit, on March 24, 1924, the said demand 
for grant on account of the salaries of the Ministers was, on the 
motion of Maulvi Mohamed Nurul Hug Chowdhuri, a member of 
the said Bengal Legislative Council, rejected by the said Council, 
as appears from the official report of the proceedings of the said 
Council held on March 24 Although the said demand for grant 
on account of the salaries of the Ministers was rejected by the said 
Council, the Ministers have continued to remain in office, and are 
in office now. Qn or about June 30, 1924, the applicant receiyed 
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a printed list of business to be brought forward at the session of the 
Bengal Legislative Council which commences to-day, signed by Mr, 
J. Bartley, Officiating Secretary to the Government of Beagal 
and Secretary to the Bengal Legislative Council. The said printed 
list included an item, being item No. 6, which ran as follows :— 

«Supplementary Demands for grants. —22—General Administra- 
tion (Transferred). The Hon. Mr. J. Donald to move that a sum 
of Rs. 1,71,000 be granted for expenditure under the head 22— 
General Administration (Transferred)—on account of the salaries 
of the Ministers.” - 

The applicant states that no estimate can be presented to the 
Bengal Legislative Council af the forthcoming session for a 
supplementary ot additional grant on account of the salaries’ of the 
Ministers under Rule 94 of the Bengal Legislative Council Rules 
and Standing Orders (See page 266 of the Bengal Legislative 
Council Manual, 1924). The said Rule runs as follows :— 

'(r) An estimate shall be presented to the Council for a 
supplementary or additional grant when (7) the amouvț voted in 


the Budget of a grant is found to be insufficient for the purposes of - 


the current year; or (f) a need arises during the current year for 
expenditure for which the vote of the Council is necessary upon 
some new service not contemplated in the Budget for that year. 
(2). Supplementary or additional estimates shall be dea’t with in the 
same way by the Council as if they were demands for grants.” 

The applicant further states that he has been since November, 
1923, and is, a member of the Bengal Lagislative Council; that he 
is the owner of immovable properties in the district of Chittagong 
for which he pays-Government revenue, and that he has also been 
assessed for payment of income tax on the income derived iron? the 
exercise of his profession as an advocate of this Court. He states 
also that he wrote, addressed and sent a letter to Mr. Cotton on 
July 2, 1924, drawing his attention to the facts hereinbefore recited 
and contending that no estimate could be presented to the Bengal 
Legislative Council for a supplementary or additional grant on 
account of the salaries of the Ministers in the events which had 
happened. The applicant went on to add the following :—" As 
President of the Council it is incumbent on you to decide on the 
admissiblity of a motion and you have authority to disallow a 
motion even though sucha motion appears in the list of business. 
I contend that there can be no doubt whatsoever that the motion 
of the Hon. Mr. J. Donald, which is item No. 6 in the said printed 
list of business, does not comply with the Bengal Legislative 
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Council Rules and Standing Orders and should, therefore, be 


disallowed. 1 therefore call upon you to decide on the admissibility 
of the said motion of the Hon. Mr. J. Donald and to delete item 5 
from the said printed list of business and to forbear from putting 
that motion Before the session of the Council commencing on 
Monday July 7, 1924. Unless I hear from you in reply by rr 


o'clock to-morrow I shall assume that you refuse to decide the - 


tuestion of the admissibility of the said motion, or to disallow the 
cael motion or to delete it from the said priated list of business, 
and I shall take such steps as I may be advised.” The applicant 
states that the said letter.was delivered at the office of Mr. Cotton 
and that he also telegraphed to Mr. Cotton, who was then at 
Darjeeling, the substance of the said letter. ° 

The applicant goes on to add that notwithstanding the demand 
made on, Mr. Cotton, the latter has declined to decide on the 
admissibility of the said motion or to disallow the same or to move 
at all in the matter and has denied to him the justice, which he 
alleges he was and is entitled. Lastly, he states that his property 
franchise and personal right as a member of the said Council and 
otherwise ewould be injured, unless Mr. Cotton is directed to 
decide on the lines indicated above, that he has no other specific 
or adequate legal remedy in the matter and that the remedy he 
prays for will be complete. 

Mr. Sircar, who appeared in support of the application, made it 
clear to me at a very early stage of his vigorous address that his 
contention was that item No. 6 on the said agenda paper was hit 
by rule 94 of the said Rules and Standing Orders and that, therefore, 
Mr. Cotton had no power or jurisdiction to include the said item 
in the’said agenda and that in the events which had happened the 
applicant was entitled to ask the Court to direct Mr. Cotton to 
forbear from putting the said item No. 6 before the Bengal Legisla- 
tive Council for its consideration or, in, other words, to ask the Court 
to direct Mr. Cotton to delete the said item from the said agenda. 
Mr. Sircar stated that although his first prayer was for an order 
directing Mr. Cotton to decide on the admissibility of the said 
motion, being item. No. 6 in the said agenda, his principal prayer 
was that Mr. Cotton should be directed to delete the said item as 
being an item which was hit by Rule 94. 

As regards the right of the applicant to an order under section 
45 of the Specific Relief Act Mr. Sircar pointed out that his client 
. paid Government revenue, which was an essential part of the fund 
out of whith the Ministers were to be paid their salaries, and that 
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the money which was taken from his client could only be used for 


legitimate purposes as provided for by law. In the second place 
Mr. Sircar contended that having regard to the fact that at the last 
session of the Bengal Legislative Council his client had exercised 
hiseright to vote and had voted against the grant Of sajaries to the 
Ministers, he would be injured so far as his said right, Which 
according to him was “‘ franchise,” was concerned. In the third ‘ 
place the applicant’s contention was that he, as a member of tte 
Council, had a right to see that the business of the Council was 
conducted according to the provisions of law. 

In answer to these contentions, the learned Advocate-General 
on behalf of the respondents, submitted the following points for my 
consideration : 

(a) That no Court has ever granted a writ of Mandamus in the 
form asked for by the applicant, and that the applicant was not 
entitled to any order directing Mr. Cotton to decide the question 
of the admissibility of the said motion in a.particular manner. 
(b) That Parliament in passing the Government of India Act and 
in constituting Legislative Council thereunder, had kept in view 
the English constitutional principle, namely, that the. Legislature 
was supreme and that neither the judiciary nor the executive 
should interfere in any way, with the conduct of business in the 
Legislative Councils. (c). That it has not been shown that the 
demand for justice made by the applicant has been refused by 
Mr. Cotton. (d). That the applicant has not shown that he has 
some interest in the matter other than such as may belong 
to the community at large In the question now being debated, it 
being clear that the “personal right” injury which the Courts aim 
at preventing or remedying, is a right personal to the irtdividual 
seeking the remedy and not merely such a right #2 vem, gas every 
member of a society has independently of any ‘act cf his own. 
(e) That Rule 94 of the Rules and Standing Orders was not exhaus- 
tive,,and that having regard to Rules 21,38 and 39 of the said Rules 
and Standing Orders, taken along with the provisions of section 
72 D of the Government of India Act, Mr. Cotton had sufficient 
authority to include the said item No. 6 in the agenda paper. 

Before I proceed further I desire to observe that after the con- 
clusion of the arguments in this matter on Friday evening, it was 
brought to my notice that there had been filed on the date a suit 
in this Court against the present respondents by certain persons 
named Kumar Shanker Roy Chaudhuri and Kiran Sanker Roy 
Chaudhuri on behalf of themselves and all other persons paying 
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revenue or taxes allocated under the Government of India Act 
to the Government of Bengal as sources of provincial revenue, 
praying for a declaration that the motion contained in item No. 6 
in the said agenda paper is incompetent and illegal and ulira vires, 
an@ that it cannot in any way affect the rights of the said plaintiffs 
and of the other persons for whom they are sun; and further 
. ,praying for a declaration that the two Ministers are not entitled 
to the status of Ministers and are not legally entitled to discharge 
any of the duties of their office as Ministers, and praying 
for an injunction restraining Mr. Cotton from putting the said 
motion at the session of the Bengal Legislative Council which 
commences to-day, and restraining the two Ministers from drawing 
any monies by way of salary or otherwise in pursuanc: of the said 
motion, or from discharging any of the duties of the office of Minister. 
I have *referred to the suit, because it may be argued that many of 
the points which were the subject of debate on this application, 
and in particular the points (b) and (e) raised by the Advocate- 
General are covered by the issues likely to arise in the said suit, and 
that a pronouncement on the merits raised on this application is 


. . . a = 
inadvisable. I cannot, however, anticipate the course of events in 


the said suit, and must confine myself to the present application. 
And in dealing with the present application, the first question 
which I have got to consider is whether the applicant has satisfied 
the requirements of the statutes. ; 

It is well settled that the jurisdiction of the High Court to make 
orders under section 45 of the Specific Relief Act is entirely 
discretionary, and in dealing with an application under Chapter VIII 
of thg Specific Relief Act the principles applicable to a writ of 
mandamus should, generally speaking, be followed: See Jn ze 
Provas Ch Roy (1); Manindva v. Provas (2). The writ is of very 
ancient origin, dating back, at any rate, to the time of Edward II. 
In Bacon’s Abridgement it is said to be founded on Magna Charta, 
by which the Crown was bound neither to deny justice to anybody 
nor to delay anybody in obtaining justice. It seems originally, 
according to Mr. High (see High on Extraordinary Legal 
Remedies ) to have been one of that large class of writs or mandates, 
by which the Sovereign af England directed the performance of any 
desired act by his subjects, the word ‘mandamus’ in such writs.or 
letters missive having given rise to the present name of the writ. 
These letters missive or mandates, to which the generic term 

(1) (1913) I, L. R. 40 Cale, 588; 17 C. L. J. 354. 
(2) (1923).1. L. R. 51 Calc. 292; 39 C. L. J. 58. 
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‘mandamus’ ;was. applied, ; were in’ no sense judicial, writs, being : 
merely, a command issuing :directly from: the Sovereign torthe sub- 
jects ‘without the intervention of the Courts, and they have long 
become énitirely obsolete. The term ‘mandamus’ seems gradually. 
to-have’ been confined in its application-to the judicial writ ,issyed, 
by, the King’s Betichs which hag by steady growth developed into, 
the writ of Mandamus: It is a high prerogative writ and is granted, | 


to ampliate justice and Lo preserve a right where there is ne specific. 


legal remedy. And it bas been said that the Court, in, the, exercise, of, 
this authority to grant the writ of - Mandamus, will render it as far as 
it can be the suppletary: means .of substantial justice in every case 
where there is no other’specific legal remedy for a legal right, and 
will provide as effectively as it can that others exercise their duty. 
wherever the subject matter is properly within its control... > x 
‘+ The writ of Mandamus, being a high prerogative writ, ite follows: 
that it cannot be. demanded ex debito Justitiae but that it issues 
only in the discretion of the Court. See. the obsertations of Cock- 


‘burn C.. J.; in Æ. v. Garland (1) and also of Lord Chélmsford in 
R. v. AW Saints, Wigan (2). It follows fron the discretionary 


character of the process that the rights ‘to be enforced must be of a 


.public nature, affecting the public at large, and also those 


which although of a public nature, specially’ affect. the rights of 


‘iddividuals. The person -applying must show that he basa real 


and special interest in the subject matter and a specific legal right 
to enforce. ` Sse X. v, Guardians of Lewisham Union (3). In addi- - 
tion to these conditions precedent to the issue of the writ, it has 


“been laid down from very early times that there must bea suffi- 


cient demand to perform the act sought to be enforced and a refu- 
sal to perform it. It is mot indeed necessary that the word 
‘refuse’ or any equivalent to it should be used, but th&t there 
should be enough to show that the party withholds compliance and 
distinctly determines not to do what is required of him. There 
must also be the possibility of effective enforcement of the writ and 
the writ will not issue if alternative remedies or remedy are and 
is open to the applicarit. : 

These being the principles applicable to a writ of Mandamus, 
let us turn to section 45 of the Specific Relief Act, which in India 
ambadies these principles. Five conditions are laid down in the 
section, being, provisos (a) to (e), which the applicant invoking 
the jurisdiction must satisfy. These conditions are cumulative, 


(1) (1870) L. R. 5 Q. B. 269 (a72.) | 3 i 
(a) (18,6) 1 A.C. (Gao). | : (3) (1397) 1 Q.B: 498. 
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“and all of them must be fulfilled. The Court is invested with very iil 
lafXé powers, and the remedy is.of a su mmary nature and coercive 1924. 
in its Character. And it is elementary that the wider the power, 1, ,, Jatindra Nahan” 
thé greater must be the caution with which the power is eyergised. Sen Gupta. 
če In view of the importance of the quéstions raised on this applica- C. C. Chase, Fo 


tion, +I have very anxiously considered the facts to’ which my «atten-/ 
» tion has been drawn in -order to determine if and how far the’ 
applicant has succeeded in: ‘bringing his case within the purview of 
section 45 of the Specific’ Relief Act.‘ In doing this I am relieved 
of the necessity of considering the questions raised in ‘proviso (c), 
(a), -and (e), because no argument was raised in respect 
theréof. Provisos (a) and (4) prescribe the ambit of controversy 
in this case. Proviso (a) requires that the applicant must be some 
person | whose property, ‘franchise’ or ‘personal right? ‘would be 
injured by the forbearing or doing (as the case may be) of this - 
specific act to be done or forborne. Proviso (4) lays down that the 
applicant must also show that such doing or forbearing i is, under any 
law for the time being in force, clearly incumbent on the on ak ng 
“Has the applicant here shown that his “ property” or “ fran- 
chise” or “ personal right” would be injured? As to aes to j 
property, it has been stated before me that the ‘applicant pays 
Government revenue in respect of his immovable properties iù the 
district of Chittagong, and that the money so paid by him being 
part of the fund out of which the salaries of ministers are met, his 
“property” would be’ injured, if- in pursuance of Mr. Donald’s 
motion, the supplementary demand for grant is acceded to by the 
Bengal Legislative Council. I am clearly of opinion that what has 
beef shown by the applicant in this connection is insufficient to 
make him a competent relator. The applicant pays Government 
revenue, it is true ; but he pays it along with thousands of other 
_ people, a fact of which I am entitled to take judicial notice, This 
“by ‘itself cannot in my opinion constitute such “ injury” to the 
applicant’s: " property” as the proviso contemplates. 
Next, let us see whether his “ franchise” would be injured. 
“ What is the franchise” which the applicant claims ? He contends 
that having regard to the fact that he was one of those, who at the 
last session of the Bengal Legislative Council had succeeded by 
their votes in turning down the demand for grant for Ministers’ 
“ salaries, the effect of the said vote of the Council in ‘which the À 
_ applicant had participated would be” entirely ‘nullified, if Mr. 
“Cotton is not directed'to delete the said item No. 6, or to forbear 
from putting the same before the Council, Iam not at all sure 
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that the word ‘ franchise’ includes the right to vote in the Legisla- - 
tive Council, The right to vote at the election for Parliament or 
(or the Indian Legislative Assembly, or for the various provincial 
Legislative Councils is certainly a franchise, but l,know of no 
instance where the word has been held to include the power éo 
vote on matters coming before a legislative body. The term 
‘franchise’ is defined by Blackstone, following older authorities 
as a royal privilege or a branch of the King’s prerogative in the 
hands of the subject. It is also said to be synonymous with the 
term ‘liberty’ though the latter is usually applied to the class of 
franchises conferring immunity of jurisdiction. Franchises are of 
various kinds and an excellent account of their origin will be found 
in Pollock and Maitland’s History of English Law. The term 
‘ franchise’ in its electoral sense denotes both the right of voting at 


. elections and the qualifications upon which that right is ba$ed. 


But assume I am wrong in the construction, 1 am pulting on the 
word ‘franchise.’ But has there been any ‘injury’ to the applicant’s 
‘franchise’ such as itis? The ‘injury to franchise’ must be some 
act interfering with the exercise of the applicant’s franchise namely, 
his right to vote. How can I say that there will be interference 
with the applicant’s franchise, or right to vote, by Mr Cotton put- 
ting before the Legislative Council for its consideration the motion 
of Mr. Donald ? I am entitled to assume that the proceedings of 
the Council will be conducted in accordance with the traditions of 
the Houses of Parliafhent and that there will be no interference 
with the rights and privileges of the members of the Council. No. 
question of any injury to the ‘franchise’ or right exercised in the past 
cap be gone into by me on this application,’ nor is it possible for 
me to foreskadow what may happen in the future, nor am I satis- 
fied that even in the event of Mr. Donald's present motion being 
accepted by the Benga! Legislative Council, there will accrue of 
a certainty injury to the applicant’s franchise in the manner 
suggested by him. 

Let us next see if there will be any injury to the applicant’s 
personal right ? What is personal right? He says that it is his 
undoubted right to see that the business of the Bengal Legislative 
Council is conducted in accordance with the provisions of the law, 
This right the applicant enjoys along with 139 other members of the 
Legislative Council, the present strength of the Council being r4o. 
Can I say that the applicant has shown to my satisfaction any 
special circumstances within the meaning of the rule laid down in 
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the case of Jn Re. Rasul (1). The answer to my mind is in the 
negative. 

It seems.to me clear, therefore, that there is no injury threaten- 
ed to the present applicant. The applicant seeks for a direction 
on Mr. Cotton,to disallow or delete from the agenda item No. 6 
or tê forbear {rom putting the same before the Council. Suppose 
Mr. Cotton is not so directed. What follows? How would the 
applicant be heard? Except that it will hurt the applicant’s notions 
of what is legal or illegal mader the rules and standing orders, 
except that it will offend against his view that the motion in ques- 
tion is #/¢va pires I cannot see what injury will be caused to the 
applicant’s property, franchise and personal right within the mean- 
ing of the section. ° 

The conclusion, therefore, I come to on an examination of the 
applicant’s contentions under the head ‘Proviso (a) is that the 
applicant has failed to satisfy the requirements of the statute. ” 

There is another ground upon which the application must fail. 
The applicant has"no doubt made his demand of justice but I am 
not satisfied that there has been any denial thereof. I have already 
said that it is not necessary that the word ‘refuse’ or any equiva- 
lent to it should have been used; and I accept the applicant’s con- 
tention that refusal may be inferred from conduct. The facts and 
the dates | have set out negative, to my mind, the argument that 
Mr. Cotton has been guilty of conduct which shows that he has 
distinctly determined not ‘to do what has been required of him. 
Whether there has been a denial of justice or notyis a mixed ques- 
tion of law and fact, and taking into consideration the entire facts 
and circumstances of the case, and being not unmindful of the 
grounds of urgency urged on behalf of the applicant, I hold that 
there has been no denial of justice on the part of Mr. Cotton, 

In viw of what I have said above, I must reserve for the pre- 
sent any discussion of the merits of the applicant's case as bearing 
on proviso (4) of section 45, or of the intensely interesting ques- 
tions of constitutional law and procedure suggested by learned 
counsel on both sides. Ata proper time and ona proper occasion 
I shall not fajl to express my opinion thereon. 

The result. therefore, is that this application fails and must be 
dismissed with costs. 

Dutt & Sen: Attorneys for the Petitioner. — 

G. C. Gooding : Attorney for the. Opposite Party. 


aTM O l — Application rejected, 
(1) (1913) & L. R. gt Calc. 518. 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Rankin, 


ALI NAWAZ e a 
Y. 
KARIM BAKSH CHOUDHURY.* 


Rent, alteration of—Bengal Tenancy Act (Vill of 1885). Sec. 52 (1) (b)— 

Rent payable—inference. 

In order that a tenant may bring his case within clause (b) of subsection 
(1) of section 52 of the Bengal Tenancy Act, he must establish a deficiency in 
the area for which rent had been previously paid by him. 

There was no proof of diminution of area ; the tenant did not prove that, 
at the time of the original settlement, the rent was fixed at a specified rate per 
unit of measurement or at different rates according to the quality of the land; 
he did not prove that in fact and in substance the agreement was that he 
should pay at a specified rate or rates for all the land of which he was 
put in possession, according to its true area; but on the other hand, the cir- 
cumstances amply justify the conclusion that the rent fixed was a consolidated 
rent: - 

Held, that the fact that the area of the tenancy as stated in 1899 was found 
to be Jess in 1918, did not, by itself, justify the conclusion that the tenant held 
at a fixed rate which was to be applied to area ascertained by measurement in 
order to determine the rent payable by him: Dhrupad v. Hari Nath (1) and 
Manindra Chandra v. Kaulat (2). 


Appeal by the Defendant. 
Suit for rent. > 
The material facts appear from the following judgment of ° 


Walmsley J: This appeal arises out of arent suit æd it is 
preferred by the plaintiff. The plaintiff sued the defendants for 
rent at the rate of Rs. 20 per annum for four years 1321 to-1324 
B. S, with cesses and damages at the rate of 25 per cent, and, at, 
the same time, he gave credit for Rs. 41. The defendants raised 
two objections. The first was that there had been 2 diminution 
of the area and they were, therefore, entitled to a reduction of. rent 


*Letters Patent Appeal No. 11 of 1923, against the decision of Mr. Justice 
Walmsley, dated the 7th February, 1923, in Appeal from Appellate Decree No. 
2918 of 1920, against the decision of Mr. Abdul Khaleq, Subordinate. Judge 
of Noakhali, dated the 18th September, modifying that of Babu Upendra Lal 
Das Gupta, Munsiff of Feni, dated the a7th November, 1918. 

{1) (1918) 27 C. L., J. 563. (2) (1923) L. L. R. 50 Cale. 937% 
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under section 52 (1) (b) ofthe Bengal Tenancy Act and the second 
was that the plaintiff's account of the arrears had been made up 
wrongly. The learned Munsiff held that there had been no 
diminution of area and gave the plaintiff a decree by adding 
interest On «the arrears at the rate of r2} per cent per annum, 
The-defendants then appealed and the learned-Judge found that 
there had been a diminution of area and reduced the rent from 
Ks. 20 to Rs. 13 odd-and modified the decree accordingly. 

The first point raised before me on behalf of the plaintiff appel- 
lant is that the -learned Subordinate Judge has committed an 
error of law in coming to the conclusion that there has been a 
diminution of the area. The position is this: In a decree of 
1899, the area is described as 1 Kani 12 gundas arfd the rent as 
Rs, 20. In the record-of-rights the area is described as 1. 76 
acres. The Judge is of opinion that this area in acres Ought to be 
converfed on the footing that a Kani is measured by a nal of 8 
cubits of 18 inches. The whole question*as to the identity of area 
turns upon this point whether it is proved that the area of 1 kani 
12 gundas was calculated on a nal of that length. The only evi- 
dence before the Judge on which he came to his conclusion was a 
statement by the defendant’s son that, in another taluq, they let 
out lands on a nal of 8 cubits of 18 inches. It appears to me that 
the Judge was wholly wrong in basing his conclusion upon such a 
Statement because he did not go to the essential question of what 
was the standard of measurement on which the area specified in 
the decree was calculated. I should like to point out further that 
the learned Judge does not mention the “numerous arguments 
advanced by the Munsiff for holdibg that there cannot have been 
any ectual diminution. Again he does not refer tothe fact that 
the defendants in preferring the appeal said that the area was r 
Kani odd and that the proportionate rent due from them was 
Re. 16-4-0. I think, therefore, that, on the first point, the learned 
Judge was wrong and that he ought to have found that there was 
no evidence to prove that the area of the holding had been 
diminished, `` | 

As to the second point, the crux-of the matter is when should 
the credit of Rs. 41 be made? Should it be credited after adding 
25 per cent on the arrears or should it be deducted before making 
‘that addition ? Obviously the-difference-in result is considerable. 
_ I think, as a matter of fact, the section is clear and that the 25 

per cent mentioned in section 68 of the Tenancy Act can only be 
added tathe amount of the rent decreed, However, the parties 
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are agreed that the account should be made up on the lines of the 
Munsiff’s decree i. e. by the addition of 12} per cent per annum on 
the arrears as they fell due in accordance with section 67 of the 
Tenancy Act. 

The result, therefore, is that the decree of the lower appellate 
Court is set aside and that of the first Court is restored with cests 
in all Courts. 

Against this decision, the defendant append under clause 15, 
of the Letters Patent. 

Dr, Jadu Nath Kanjilal for the Appellant. 


Babus Dhirendra Lal Khastgirand Biraj Mohan Majumdar 
for the Respondent. 


The judgment of the Court was delivered by 

Mookerjee J: This is an appeal onder clause zry of the 
Letters Patent from the judgment of Mr. Justice Walmsley in a 
suit for arrears of rent. ° 

The plaintiffs seek to recover arrears of rent for the years 1914 
to 1918. The rent is claimed at Rs. 20 a year together with 
cesses at annas ten per year. The defendanis claim reduction of 
rent on account of diminution of area. The trial Court decreed the 
suit in full. On appeal, the Subordinate Judge varied ‘the decree 
and allowed the reduction claimed. On second appeal to this 
Court, Mr. Justice Walmsley has reversed the decree of the Subor- 
dinate Judge and restored that of the primary Court. 

The question in controversy arises in this way. The plaintiffs 
allege that the tenancy comprised r kani 12 gds of land within 
the boundaries specified and was held at Rs, 20a year. Tae 
defendants contend that according to an entry in the record-of- 
rights, which was finally published on the aust January, 19,8, the 
area is 1 kani 2 gandas and 2 karas, and that if the rule of propor- 
tion be applied, the rent payable by them will be, not Rs, 20 but 
only Rs. 13-9-6 per year. 

The origin of the tenancy is apparently unknown; but we 
have the fact that in 1899 the defendants were sued for arrears of 
rent due in respect of the years 1895 to 1897. The then plaintiffs 
claimed rent at the rate of Rs. 20 and alleged, as now, that the 
area of the tenency was 1 kani r2 gandas. The defendants did 
not urge that the area was less than r kani 12 gds or that the 
rent payable was less than Rs, 20 per year. On the other hand, 
they pleaded that the rent payable was Rs. 20 per year and that 
all the arrears had been duly satisfied. The plea of payment was 
found untenable and the suit was decreed on the, 20th June, 
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1899. On appeal, that decree was affirmed by the District Judge on 
the 18th September, 1899. Since then, the defendants have paid 
rent at the rate of Rs. 20 a year. In the present litigation, however, 
they seek to take advantage of the entry in the record-of-rights to 
the effect that the area of the land comprised in the tenancy is 1 
kani 1 ganda and 3karas. On this, they base their claim for reduc- 
tion of rent under Sec. 52 (t) b B. T. Act which provides that 
every tenant shall be entitled toa reduction of rent in respect of 
any deficiency proved by measurement to exist in the area of his 
tenure or holding as compared with the area for which rent has 
been previously paid by him, unless it is proved that the deficiency 
is due to the loss of land which was added to the area of the tenure 
or holding by alluvion or otherwise, and that ah addition has 
not been made to the rent in respect of the addition to the area. 
It is not asserted, however, that during the years in suit the 
defendants were not in occupation of a portion of the land which 
they held at the time of the previous litigatiun in 1899; nor is 
there the faintest suggestion of diminution of area by reason of 
diluvion or a like cause. We may take it, then, that the land in the 
occupation of the defendants during the years in suit is the identical 
land held by them in 1899. This is, prima facie, a fatal obstacle 
in the way of the defendants, for in order to bring their case within 
clause (b) of Sub-Sec. (1) of Sec. 52, they must establish a defi- 
ciency in the area of their holding as compared with the area for 
which rent had been previously paid by them. 

We may here observe that before the Subordinate Judge it 
appears to have been assumed that there was nothing to show that 
the rent was a consolidated one for the lands within the boundaries 
given by the plaintiffs, irrespective of the area; and the Court 
thereupon proceeded to consider, what was the standard of 
measurement, The Subordinate Judge held that the standard of 
measurement was a nal of 8 cubits of 18 inches as deposed by the 
defendants. Mr. Justice Walmsley has held that this finding was 
not based upon legal evidence because some of the defendants had 
asserted that they let out lands by a nal of 8 cubits of 18 inches in 
a different taluk. This assertion, in his opinion, was not legal 
evidence of the standard of measurement applicable to the property 
in suit. The correctness of this view has been assailed on the 
ground that under clause (d) of Sub-Sec. (2) of Sec. 52 the Court 
is directed to have regard to the length of the measure used or in 
focal use at the time of the origin of the tenancy, as compared with 
that used or in /oca? use at the time of the institution of the suit for 
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the. purpose of determining the:area for which ‘rent has:been pre- 
viously paid. From this standpoint, the evidence- of th2 length-of the 
measure in local use may suppart' the conclusion of the Subordinate 
Judge. But we need not examine this point further, for, in our 
opinian, the decree made by Mr. Justice Walmsley must be affirmed 
ona different ground. | è 

On the facts already stated, it is clear that there is no proof-of 
diminution of area in the case before us. The defendants have not 
proved that, at the time of the original settlement, the rent ‘was 
fixed at a specified rate per unit of measurement or at different 
rates according to the quality of the land. They have not establish- 
ed that in fact and in substance the agreement was that the tenants 
should pay dt a specified rate or rates for-all the land (of which 
they were put itt possession) according to its true area, On'the 
other band, the circumstances amply justify the conclusion thit the 
rent fixed was a consolidated rent. Consequently the fact that the 
area of the tenancy was stated to ba 1 kani r2 gandas in 1899 and 
was found to be r kani r ganda and 3 karas in 1918, does not, by 
itself, justify the conclusion that the defendants held at a fixed rate 
which has to be applied to area ascertained by measurement in 
order to determine the rent payable by them: Dhrupad v. Hari 
Nath (1) ; Manindra Chandra v. Kaulat Shaik (2). 

The result is that the decree made by Mr. Justice Walmsley- is 
affirmed and this appeal is dismissed with costs. 


A. T. M, L. P. Appeal dismissed. 


' I (+) (1918) 27C. L J. 563. A 


(9) (1923) 1. L. R. 50 Cale. 957. 4 
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Before Mr. Justice Newbould and Mr. Justice B. B. Ghose. 


SHAILESH CHANDRA GUHA 
2. + 
BECHAI GOPE AND OTHERS.* n 


Mort gage Objection, tf can be heard, when no cross-objection—Contract Act 
(IX of 1872), Sec. 19 —Undue influence—Stranger .to deed, if can avoid— 
Evidence Act (I of 1872), See. 91—Agreement between mortgagee and would- 
be purchaser of equity of redemption—Oral evidence, if admissible—Con- 

° teact—Consideration—Estoppel. 


It is not . open to a respondent to urge an objection as to a bar of suit, when 
such objection was disallowed by the primary Court and no crgss-objection was 
filed, as it was not in support of the decree made but which, if sustained, would 
render the decree invalid. 

A tragsferee of a portion of the mortgaged property is not competent to avoid 
a deed on the ground of undue influence exercised on the mortgagor, when the 
mortgagor did not gt any time avoid the contract nor did he seek to do so in 
the suit. brought against him‘and the transferee on the deed. 


Section 92 of the Evidence Act has no application toan agreement between 


a mortgagee and a would-be purchaser of the equity of redemption, as regards 
terms which would assign or release the mortgagee’s incumbrance on the pro- 
perty. Oral evidence is admissible to prove such agreement. 


The would-be purchaser of the equity of redemption went to the mortgagee 
first for ascertaining the consideration to be paid to him in order to obtain a 
release of the mortgagee’s interest, and both of them came to an agreement with 


* 


regard to the matter : 


Held, that this amounted to a contract which might be said to be contingent 
on the would-be purchaser’s purchasing the equity of redemption 


That the statement of the mortgagee might be taken to be an 
offer made by the mortgagee which was never withdrawn and was accepted by 
the purghaser when the equity of redemption was purchased. 


That the purchase of the property and the alteration of the position of the 
mortgagor and his assignees on the faith of the offer by the mortgagee was a good 
consideration for the contract, and was therefore binding on the parties. 


An undertaking may operate-as an estoppel though in the absence of consider- 
ation it cannot amount to a contract: Fairfield Ship Building Co. v. 
Gardner (1) and Ir re- Wickkam (2). 


“A man may be estopped not only. from giving ‘particular evidence, but 
from doing,any act or relying upon any particular argument or contention, which 


*Appeal from Original Decree No. 250 of 1922, against the,decree of Moulvi -> 


Osman Ali, Subordinate Judge, and Court, of Dacca, dated the rith May, 1922. 
(1) (1911) 104 L. T. 288 (289) (2) (1917) 34 T. L. R. 157.. 
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the rules of equity and good conscience prevent him from using as 
against his opponent.” : Ganges Manufacturing Co. v. Sourujmull (1). 


Appeal by the Plaintiff. 
Suit on mortgage. 
1 he material facts appear from the judgment. 


° e 
Dr. Sarat Chandra Basak, Babus Upendra Lal Ray and 
Jitendra Kumar Sen Gupta for the Appellant. 


Babus Dwarka Nath Chucherbutty and Prakash Chandra 
Fakrasi for the Respondents. 


The judg ment of the Court was as follows : 


This appeal is by the plaintiff and arises out of a suit for 
enforcement of a mortgage by sale of the mortgaged properties. 
The mortgage bond’is dated the 4th June, 1907, and was executed 
by defendant No. 1 in favour of one Mathura Mohan Saha for Rs. 
130 by which he mortgaged all his properties. The stipulated rate 
of interest was Rs. 5 per cent per month with five monthly rests 
and the due date was in the Aswin following the date of the bond. 
Mathura Mohan died sometime in June or July 1916 and his sons, 
proforma defendants Nos. 29 to 33, succeeded to his interest as 
his heirs. Plaintiff obtained an assignment of the bond from the 
proforma defendants for a consideration of Rs. goo by a deed dated 
the 26th September, 1919, and brought this suit on the 27th 
October, 1919. The mortgage money due on that date is said to 
have amounted to Rs. 83,917-12 as. but considering that so much 
money cannot be realised from the mortgage property plaintiff has 
claimed only Rs. 9,999 and abandoned the claim for the balance. 
Defendants Nos. 2 to 28 have been impleaded as having acquired 
some interest in different portions of the mortgage property suBse- 
quent to the mortgage. Defendants 3, 4, 5, 6 and 7 and defendant 
No. 8 only appeared and contested the suit. Defendants 3, 4 and 
5 do not claim any right independently in themselves and are in 
the same interest as defendants 6 and 7. Defendants 6 and 7 
purchased properties Nos. 2, 4, 5 and 11 of the schedule to the 
plaint from the defendant No. 1 by a kobala dated the 7th May, 
1918, and the defendant No. 8 took mortgages of a } anna share of 
property No. 2 and 2-annas share of properties Nos. 1, 3, 7 and 10 
by three deeds, two of which bear the date of 7th August, 1918, and 
one of 8th October, 1918. The defence of defendants 6 and 7 is 
contained so far as the present appeal is concerned in paragraphs 


(1) 11880) I. L. R, 5 calc. 669 (678). 


Vou. KL.) diun COURT. 


7, 8, 9, and r8 of their written statement. Shortly stated their story 
is that defendant No. 7 having proposed to sell his properties to 
these defendants, defendant No. 7 went to the proforma defendant 
No. 30, in order to ascertain the dues on the mortgage bond of 
defendant, No. r and a final settlement was arrived at with defefidant 
No. 30 who is the karta of the family, that the mortgage would be 
discharged on payment by defendants 6 and 7 of the principal with 
§nterest as in previous bonds (i. e. 14 annas per cent per month) 
and on the absolute faith of that statement these defendants settled 
the price with defendant No. 1 and purchased the properties, but 
“when they went to pay the mortgage debt as settled, defendant No. 
30 did not accept the money on some pretext or other. They 
plead that the mortgagees were guilty of a breach of contract and 
further they were estopped from claiming a larger amount than what 
they represented to be due and so the plaintiff cannot recover any 
sum in excess of that amount. It is unnecessary to state the defence 
of defendant No. 4 here as it will be dealt with later on. The Subor- 
dinate Judge passed a decree in favour of the plaintiff for Rs. 381-o-6 
calculating the interest on the principal at the rate of 14 annas per 
cent against all the defendants. The plaintiff has appealed. Before 
dealing with the questions raised by the appellant the contentionof the 
respondents that the frame of the suit is in contravention of order 
34 rule 1 of the Civil Procedure Code may be disposed of. 

It is based on the allegations contained in paragraph 3 of the 
written statements, that defendant No. 8 has co-sharers who have 
not been made parties. This question was raised in the 3rd 
issue in the Court below and decided against the defendants. No 
cross-objection was filed by the respondents in this Court, under 
order 41 rule 22 of tha Code and itis not therefore open to them 
to take {hat ground, as it is not one in support of the decree made 
but which if sustained, would render the decree invalid. Moreover 
the bonds being in favour of defendant No. 8 he alone was made a 
party, and he represented the interest of his co-sharers, if any, 
sufficiently for the purpose of this suit. The decree cannot 
therefore be reversed on that ground. 

The questions raised before the lower Court which require our 
consideration were, whether there was any contract between the 
contending defendants and proforma defendants as alleged and 
whether the stipulation for interest was hard and unconscionable 
or penal These were covered by the sth and Gth issues raised in 
that Court. The learned “ Subordinate” Judge held that the 
defendants shad succeeded iu proving that Nabadwip Saha had 
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ot : agreed with defendant No. 7 to accept the principal with interest at 
kah the rate of rq annas per cent in full discharge of the mortgage debt, 
Shailesh Chandra and that Nabadwip was the manager of the joint family. He also 
Bakat found that when that defendant offered the money as agreed, 
— Nabadwip declined to accept it on some pretext. Upon this findiwg 


he held that the plaintiff is not entitled to recover any amount in 
excess of what was agreed upon by his vendors. He also held that 
Mathura Mohan the original mortgagee, was in position to domi- 
nate the will of defendant No.1, and he used that position to obtain 
an unfair advantage over the latter and consequently the bargain 
can be assailed as unconscionable, 

It is contehded by the learned vakil for the appellant that the 
facts necessary for‘substantiating a case of undue influence have 
not been proved and the mere fact that the rate of interest is high 
would not justify the interference of the Court. The matte?s to be 
dealt with when a case is sought to be brought within the provisions 
of sub-section 3 of section 16 of the Contract "Act, have been 
explained by the Judicial Committee in the recent case of Raghu- 
naik Prosad Saka v. Sarju Prasad Saka ( I), (decided on the 18th 

z December, 1913), We do not however consider it necessary to go 
into the question whether the facts establish undue influence or 
not, as we are of opinion that it is not open to the contesting 
defendants to raise that plea. Section 19 A of the Contract Act 
provides that a contract is voidable at the option of the party 
Whose consent to it was caused by undue influence. Defendant 
No. 1 whose consent is alleged to haye been caused by undue in- 
fluence did not at any time avoid the contract nor does he seek to 
do so now. The contestinz defendants as transferees of portions of 
the mortgaged property are not competent to avoid the deed on 
the ground of undue influence exercised on defendant No, 1.° 

It is next contended ty the appellant that the Subordinate 
Judge is wrong in deciding the case on the finding that there was 
valid binding contract. Itis urged that (1) oral evidence of the 
alleged contract is not admissible under the provisions of section 
92 of the Evidence Act, (2) the evidence does not establish a com- 
pleted contract, which only shows that there was mere promise by 
the mortgagee which was not binding on him and which he could 
Withdraw at any time, (3) there being no consideration the con- 
tract was void, (4) Nabawip was not the karta and could not 
bind all the proforma defendants by any contract ; and (5) assum- 


ing there was a binding contract with defendants 6 and 7, defendant 
(1) Since reported : (1923) 28 C. W. N. 934. 


Vou. XL.) HIGH COURT. 


No. 8 is not entitled to any advantage on the basis of such 
contract. 


The evidence that has been given is not of an oral agreenent < 


varying the terms of a written contract between the parties to the 
instrument, but of a different contract between defendant No. 7 
and Nabadwip as regards the terms on which Nabadwip woùld 
a$sign or release his incumbrance on the property which defendant 
7 was about to purchase. We are of opinion that section 92 of the 
Evidence Act has no application to such an agreement which did 
not vary the contract between Mathura Mohan and defendant 
No. 1. We therefore hold that the evidence is admissible. We shall 
next deal with the and and 3rd points raised. The uncontradict- 
ed evidence on behalf of the defendants satisfactorily proves the 
facts as found by the learned Subordinate Judge. The substance 
of the evidence is that defeadants § and 7 wanted to purchase the 
properties of defendant No. 1 and they desired todo so free 
from the incumbrance of the mortgage bond. Defendant No. 7 
desired to settle the amount on payment of which the incumbrance 
would be discharged by Nabadwip. On receiving the information 
defendant No. 7 settled the price to be paid to defendant No. r, 
who exeguted the kobala, but when defendant No. 7 tendered the 
money as settled with Nabadwip, he put him off and subsequently 
did not accept it. Defendant No. 7 says, ““I would not have pur- 
chased the lands had not Nabadwip promised to accept his dues 
as stated above.” We have no doubt that on these facts a conclud- 
ed contract between Nabadwip and defendant No, 7 has been 
established. At that time a complete title to the mortgaged 
property could only be obtained by defendant No. 7 if he could 
get the interest of defendant No. 1 as well as that of the mortgagee. 
The defendant No. 7 went to the mortgagee first for ascertaining 
the cqnsideration to be paid to the mortgagee in order to obtain a 
release of the mortgagee’s interest, and both of them came to an 
agreement with regard to the matter. This amounted to a contract 
which may be said to be contingent on the defendant No. 7 pur- 
chasing the equity of redemption. The statement of the mort- 
gagee may also be taken to be an offer made by the mortgagee 
which was never withdrawn and must be considered to have been 
accepted by the defendant No. 7 when the equity of redemption 
was purchased: The purchase of the property and the alteration 
of the position’of* the defendants on the faith of the offer by the 
mortgagee is good consideration for the contract, and is therefore 
binding on the parties. The question has been argued from 
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Civit. another point of view, that is, whether upon the facts the plaintiff is 
1934. not estopped from claiming a large amount from these defendants 
Shailesh Chandra OY reason of the representation made to them. The learned vakil 
i ct : for the appellant urges that there can be no estoppel in this case 
echat. 


and he relies on the speech of Lord Selbourne in Maddison v, 
Alderson (1), that the doctrine of estoppel by representation is - 
applicable only to representations as to some existing state of 
facts alleged to be atthe time actually in existence, and not to 
promises de futuro which if binding at all, must be binding as” 
contracts. The question is not free from difficulty. It has how- 
ever been. held in England that an undertaking may operate as an 
estoppel though in the absence of consideration it cannot amount 
to a contract: Fairfield Ship Building Co. v. Gardner (2); In ve 
Wickham (3). The rule is stated thus by Bigelow: “Situations may 
arise, indeed, in which a contract should be held an estoppel, as in 
certain cases where only an inadequate right to action would, if 
estoppel were not allowed, exist in favour of the injured party. In 
such a case estoppel may sometimes be available to prevent fraud 
and a cercuity of action”: Bigelow on Estoppel 6th Edition, pp. 639, 
640. The learned vakil for the respondents relies on Zhe Ganges 
Manufacturing Co. v. Sourujmull (4), which is the leading case 
£ on the subject in our Court. There an order for delivery of goods 
to a person was signed by the agent of the defendant Company, 
on the faith of which the plaintiffs were induced to pay a certain 
sum of money to the purchasers of the goods. It was held that 
the defendants were estopped from setting upa lien and refuse 
delivery of the goods—Sir Richard Girth, C. J., after stating the 
fallacy of the argument on behalf of the defendants that all rules 
of estoppel are also rules of evidence, observes, ‘' But ‘estoppels’ 
in the sense in which the term is used in English legal phraseology 
are matters of infinite variety, and are by no means confined ¢o the 
subjects which are dealt with in chapter VIII of the Evidence Act. 
A man may be estopped, not only from giving particular evidence, 
but from doing acts, or relying upon any particular arguments or 
contentions which the rules of equity and good conscience prevent 
his using as against his opponent.” In the present case the under- 
taking of the mortgagee was as if he had said, “I shall accept so 
much in satisfaction of our debt. I release the balance in your 
favour. You may purchase the equity of redemption.” The 
defendants relying upon that statement purchased the property 


(1) (1883) 8 A. C. 467 (473). (2) (r911) 104 L T. 288 (289). 
(3) (1917) 34 T. L. R. 159 (4) (1880) 1. L, R. 5 Calc. 669 (678). 
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which they otherwise would not have done. Can the mortgagee 


now turn round and say that he is entitled to claim the full amount 
of the bond? To allow him to do so would be to give him an 
advantage over the defendant by a sort of trickery, which as a rule 
of equity and good conscience no Court should do. Inany view 
then whether the matter is looked upon as a contract or as Sperat- 
ing as an estoppel the mortgagees would be bound. Itis not 
questioned that plaintiff as an assignee from the mortgagees 
would be as much bound as his vendors. As to the 4th point 


urged that Nabadwip was not the karta of the family of the mort: . 


gagees, although the fact was distinctly alleged in the written 
statement and evidence given in its support, it was not challenged 
in the lower Court nor is there any evidence to the cgntrary. The 
result is that the plaintiff is not entitled to realise from the defen- 
dants Nos. 3.to 7 anything in excess of what was decreed by the 
Court below. | 

The case of defendant No. 8 and the other defendants 
stand ona different footing. The defence of No. 8 is that at 
the time of taking his mortgages he was assured by defen- 
dants Nos. 1 and 28 that they would be primarily responsible for 
payment eof the debt and then the two defendants Nos. 6 and 
7. This is really no defence to the action. Defendant No. 8 cannot 
take advantage of any contract with defendant No. 7 nor of any 
estoppel, as no representation was made to him. His mortgages 
were subsequent to the release of the properties purchased by 
defendants 6 and 7. He is therefore not entitled to claim any 
rateable distribution of the mortgage debt. The only effect of 
the action of the mortgagees is, that their mortgage security was 
diminished and they were entitled to throw the whole burden of the 
debt ôn the other properties. The plaintiff is therefore not debarred 
from enforcing his claim against those properties. This question 
is therefore decided in favour of the appellant. 

We have now to consider the decree to be passed in this case. 
There has been a subdivision of the mortgage debt by the 
act of the mortgagees. The plaintiff is entitled to get only 


‘Rs, 381-9-6 pies the amount decreed by the lower Count, out of 


the properties purchased by defendants 6 and 7. The appeal against 
defendants Nos. 3 to 7 will therefore be dismissed with costs. 

The decree will be prepared by setting offthe mortgage money 
against the costs awarded to those defendants. The plaintiff hav- 
ing limited his entire claim to Rs. gggg he will recover the balance 
of Rs. 9617-15 annas 6 pies out of the properties other than those 
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described in Nus. 2, 4, 5 and rr of the schedule to the plaint, that 

is those purchased by defendants 6 and 7, and a decree will be 

made against defendants other than defendants Nos. 3 to 7 for that 

amount with proportionate costs in this Court and the Court below. 

The costs will be added to the mortgage money The decree of 
the Subordinate Judge is varied to this extent. The usual mort- 

gage decree will be prepared fixing the date of redemption bne 
month from this date. The decretal amount will carry interest 
at the rate of 6 per cent per annum from that date until realiz-e 
tion. 


A. T. M. à Appeal against Defendants Nos. 3 to 7 dismissed : 
Decree varied, 


Before Mr. Justice Suhrawardy and Mr, Justice Graham. 


SURJA NARAIN BERA AND OTHERS” |, 
J. 
CHANDRA BERA AND OTHERS * 


Party— Persons interested in easement—Civil Procedure Code (Act Vof 1908), 
O. 1, R. 9. 
Per Suhrawardy, F: In order to determine whether a suit is maintainable 
and whether certain parties are necessary parties or not, it is necessary to ascer- 
tain the nature of the plaintiff’s case as'set out in the plaint. 


Order l rule 9 of the Code of Civil Procedure applies to cases where there 


may be multiplicity of suits. g 


The plaintiffs alleged that as proprietors of the soil they had the right to fill 
up the hollows and to make the pavement, and, that by doing so, they did not obs- 
truct the flow of water in any way. They admitted that the defendants had the right 
to the flow of water over their land but they had not interfered with that right. 
They sought a declaration of their proprietary right against ‘the persons who 
denied it in a criminal case before the institution of the present suit. The 
defence was that as the plaintiffs by constructing the pavement had obstructed 


*Appeal from Appellate Order No. 176 of 1923, against the order of Babu 
Jitendra Prosad Chatterjee, Subordinate Judge, 2nd Court, of Midnapur, dated 
the zıst February, 1923 reversing the decree of Babu Abinash Chandra Ghosh 
Hazra, Munsiff of Jhargram, dated the 16th May, 1922. 


Vor. AL.) HIGH COURI. 


the flow of water to which the defendants and the residents of five other 
villages had a right of easement, the latter should be made parties : 

Held, (per Sukrawardy, F) that, having regard to the frame of the suit, and 
the main cause of action being for recovery of damages, all other persons who 
might be interested in the easement were not necessary parties: Haran v 
Ramesh (1) distinguished and doubted. 

Per Graham, F: The cause of action on the pleadings was against those 
persons only who were alleged to have interfered with the plaintiffs’ right. The 
“persons who had the right of easement were not necessary parties so long as 
their rights were not interfered with : Madan v. Sashi (2) followed. 

Appeal by the Defendants. 

Suit for declaration of right and for damages. 

The material facts appear from the judgment of Suhrawardy, J. 

Babu Santosh Kumar Pal for the Appellants. 


Babus Amarendra Nath Bose, Lalit Mohan Mitra and Naren- 
dra Nath Chowdhuri for the Respondents. 
The judgments of the Court were as follows : 


Suhrawardy, J: This is an appeal against an order of remand 
made by the Subordinate Judge of Midnapur dated the arst 
February, 1923. The plaintiffs brought the suit for a declaration of 
their right to fill up a hollow in their own land and to construct a 
chatal or pavement thereon and for compensation from the defen- 
dants for damages caused to the said pavement. The defendants 
stated that the plaintiffs by constructing the pavement had obstruct- 
ed the flow of water to which they and the residents of 5 other 
villages had a right of easement. Oneof the pleas raised in bar 
was that the suit was bad for defect of parties, as all the persons 
interested namely the residents of the five villages previously 
referred to had not been made parties to the suit. 

The Court of first instance gave effect to this plea and dis- 
missed the plaintiffs’ suit. On appcal the learned Subordinate 
Judge remanded tne case being of opinion that the said persons 
were not necessary parties to the suit. 

The defendants have appealed and it ts argued on their behalf 
that the suit is not maintainable in the absence of all persons 
interested in the right of easement over the plaintiffs’ land, as any 
decision in the case in the plaintiffs’ favour would affect them also, 
1 do: not think that there is any substance in this contention. In 
order to determine whether the suit is maintainable and whether 
certain parties are necessary parties or not it is necessary to as- 
certain the nature of the plaintiffs’ case as set out in the plaint. 


(1) (1920) 25 C. W. N. 249. (2) (1915) 19 C. W. N. 1211. 
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The plaintiffs allege that as proprietors of the soil they have the 
right to fill up the hollows and to make the chafal or pavement, 
and by doing so, they assert, that, they have not obstructed the 
flow of water in any way. They admit that the defendants have 
the right to the flow of water over the plaintiffs’ land. But they 
allege that they have not interfered with that right. They seek “a 
declaration of their proprietory right against the persons who denied 
it in a criminal case before the institution of the present suit. 
Further the plaintiffs’ main cause of action seems to be the recovery 
of damages. The suit, to my mind, is one for the recovery of 
damages which is valued at Rs. 400 and as this claim for damages 
depends upon the plaintiffs’ right to build the pavement, they have 
asked for a declaration of the existence of such a right and this 
declaration is valud at Rs. 45. Having regard to the frame of 
the suit, therefore, all other persons who may be interested in the 
easement are not to my mind necessary parties, If they are made 
defendants in the suit, “they may rightly say that they have been 
unnecessarily made parties as there is no cause of action against 
them, since they have not denied the plaintiffs’ right. The suit is 
a simple one for the declaration of a right against persons who have 
denied it and for damages arising from their wrongful action. In 
my judgment the suit has been rightly framed. 

Reliznce has been placed by the first Court and by the learned 
vakil for the appellant in this Court on the case of Hazan Sheikh 
and others v. Ramesh Chandra Bhiuttacharjee and others (1). In 
that case the plaintiffs brought a suit for establishing their right of 
way over land belonging to the defendants. One of the persons 
who had an interest in the land was not made a party to the suit. 
The learned Judges held that in spite of order 1 rule ọ a sutt for 
declaration of a right of easement over the land of another person 
was not maintainable in the absence of any person having an 
interest in the land. It is unnecessary to consider in this case the 
correctness of that decision regarding which I entertain considerable 
doubt. It may suffice to point out that a contrary view has been 
held in other cases decided by this Court. See the case of 
Madan Mohan Chakravarty v. Sashi Bhusan Mukherji (2). 1n 
that case the same question arose, namely, whether a suit brought 
by a plaintiff for a declaration of a right of way, for restoration of 
the path to its former condition and for a perpetual injunction 
ought to fail on the ground that the owners of all the servient tene- 
ments over which the way was claimed had not been made parties 


(1) (1920) 25 C. W, N. 249. (2) (1915) 19 C. W. N.Praut. 
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to the suit. Mr. Justice N. R. Chatterjea held that the suit ought 
not to fail on that account ; and that view was accepted without 
question on appeal by Jenkins C. J. and D. Chatterjee J. This 
view was subsequently adopted in Appeal from Appellate decree 
No, 1690 of 1919 (Raja Raj Narayan Chandra Dhurja v, Beni 
Ma&hab Tewary) decided on the aoth December r921. In my 
opinion the case of Haran v. Ramesh (1) has no application to the 
facts of the present case. There the plaintiff wanted to establish 
rights in respect of certain properties; and it may be argued that 
he could not do so in the absence of any person who had any 
interest in the property since such person would be materially 
affected by the establishment of such a right. Inthe present case 
the plaintiffs’ allegation is that they have not interfered with any 
one’s right of easement ; nor is their act calculated to obstruct the 
right of any one. It may be desirable to avoid multiplicity of suits, 
but that “does not necessarily involve that the plaintiffs must make 
all persons parties to the suit who may possibly dispute his right. 


Order I rule 9 C. P. C. apparently applies to cases where there may 


be multiplicity of suits. 

I think that on the plaintiffs’ case as made in the plaint the 
suit is maintainable and that the view of the learned Subordinate 
Judge is correct and ought to be supported. In the result the 
appeal fails and is dismissed with costs. Hearing fee two gold 
mohurs. 

Graham J.—I agree. The contention that all persons interest- 
ed in the right of easement are necessary parties to the suit js in 
my judgement without substance. The cause of action on the 
pleadings is against those persons only who are alleged to have 
interfered with the plaintiffs’ right. The persons who have the 
right of easement cannot be held to be necessary parties so long 
as their right is not interfered with. This view is supported by 
the decision in the case of Madan Mohan Chakravarty v. Soshi 
Bhusan Mukerji (2). The case of Haran Sheikh v. Ramesh (1) 
which has been relied upon on behalf of the appellants is distinguish- 
able. I agree therefore in the order which my learned brother 
proposes to make. 


A T. M. Appeal dismissed, 


(1) (1920) 25 C. W. N. 249. (2) (1985) 19 C. W. N. 1211, 
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Before Sir Thomas Wiiliam Richardson, Knight, Judge and 
Mr. Justice Suhrawardy. 


KARIMUNNESSA KHATUN 


Civiv,. e y ' 
— ° © 
1923. FAZLAL KARIM AND OTHERS.“ 
August, 3. . l 
—— Executiow sale—Irregularity—Property in the hands of recetoer—Consent of o 


Court not taken—Receiver not objecting. 


The sale in execution of a decree of a property of the judgment-debtor in the 
hands of the receiver appointed in partition ‘proceeding, without the consent 
of the Court (the receiver not objecting) is not void, but, at most, merely an 
irregularity. ° 


Apaeal by the judgment-debtor. 

Application to set aside an execution sale. 
The material facts appear from the judgment. 
Babu Probodk Chunder Kar for the Appellant. 


Babu Jatindra Nath Sanyal (for Babu Suresh Chunder Laluq- 
da») for the Respondent: who appeared. 


á The judgments of the Court were as follows ; 


August, 3. Richardson J: This is an appeal from an order of the 
— Subordinate Judge of Barisal refusing to set aside a sale of certain 
properties in execution, held on the 17th January, 1921. At this 

stage, it is conceded that the only ground on which the application 

to set aside the sale can be supported is that the properties that 

have been sold are properties in the hands of a receiver appointed 

in a partition suit to which the appellant is a party. Itis as clear 

a; daylight that on the’ merits the application entirely fails. - The 

leatned Subordinate Judge in the course of his concise and excel- 

lent judgment points out that the properties were sold for a sum 
considerably in excess of that at which they had been valued by 

the judgment-debtor herself. Even, therefore, if there were any 

irregularity in publishing and conducting: the sale, the applicant has 

suffered no loss in consequence thereof. The only objection now 

pressed is of an entirely formal and technical character. Nothing- 

was said ‘about ‘the receiver in the course of the proceedings 

taken for the execution of the decree. The -objection was not 

taken inthe application to set aside the sale. It was brought 


| ®Appeal from Order No. 93 of 1922, -against the order of Babu 
Sris Chandra Banerjee, Subordinate Judge, ist Court, at Barisal, dated the 30th 
September, : 1921. 
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forward only at the hearing of the application. Moreover, the 
learned Subordinate Judge states that the decree-holder has 
obtained another decree against the appellant and has obtained the 
permission of the Court by which the receiver was appointed to 
sell the properties in question in execution of that decrge. No 
Sbjection has beén made by the receiver to the sale of those 
properties. 

In the circumstances, in my opinion, the objection that these 
properties were sold in execution without the consent of the Court 
by which the receiver was appointed is not such as would vitiate 
the sale ; at most, it was merely an irregularity by which the appel- 
lant the judgment-debtor was not prejudiced. In that view, 
I would dismiss this appeal with costs hearing-fee three gold 
mohurs. ° 

Suhrawardy J: I agree. 

e 


A.T. M. Appeal dismissed 


Before Mr. Justice Suhrawardy and Mr. Justice Graham. ` 


PROHLAD CHANDRA DAS AND OTHERS 
D. : 
BISWAS NATH BERA AND ANOTHER." 


Transferability— Transfer of Property Act (IV of 1882), Sec. 6 (e)—Right to 
‘sue for accounts and to recover sums to be found due.— Rights. arising out 
0b contract—Delivery of document of title, if constitutes transfer— Docu- 
ment, unambi guous—Intention of parties. 


The rjght to take accounts and to recover such sums as may be found to be 
due on an account being taken, is not transferable. 


One test for determining the transferability or otherwise. of an inchoate. right 
is whether it can be attached in the execution of a decree. 


Rights arising out of contract may, like those . arising out of torts, be un- 
assignable : Abu Mahomed v. S. C, Chunder (1). 


* Appeal from ‘Order No. 32 of 1923, against the order of A. Henderson Esq, 
Additional District Judge of Midnapur, dated the 23rd November, 1922, revers- 
ing that of Babu Upendra Nath Chatterjee, uia 4th Court, of. eee 
dated the agth September, 1921. 


(1) (2909) I. L. R. 36 Cale. 345. 
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Where the document is not itself ambiguous, the intention of the parties 
should not be taken into consideration. 

Mere delivery of a document of title, does not constitute a transfer of the 
tight to the property. 


There are certain rules relating to the mode of transfer of interest in immovable 
properties and transfer of such interest can be effected in no other way. ° 


Appeal by the Defendants. 

Suit for accounts by the transferee., 

The material facts appear from the judgment, 
Babu Samarendra Kumar Duti for the Appellants, 


Babus Joges Chunder Roy and Santosh Kumar Pal for the 
Respondent No. 1. 
C, A. V. 
The judgments of the Court were as follows: 


Suhrawardy J:—This appeal arises out of a suit for accounts 
and is directed against an order of remand made by the learned 
Additional District Judge of Midnapore. 

The facts of the case have been shortly stated as follows in the 
judgment of the Court of first instance: i 

‘t This is a suit for accounts. The plaintiff’s case is that the 
defendant No. 1 was Gomastha under the proforma defendant No. 
2 in mouzas Barkola and Mirzapore and that he executed a 
a security kabuliat for his work in favour of the proforma defen- 
dant on the 7th Kartik 1306 A. S-, mortgaging the plaint schedule 
properties and on the strength of that kabuliat he did the Gomostha 
work from Kartik 1306 to Magh 1327 A. S., that on the sth Falgun 
1327 A.S., the proforma defendant No. 2. sold off to plaintiff all 
his rights in the two mouzas together with his rights ‘to get a€count 
and papers from defendant No, 1 and to recover from bim the 
sums due thereon, by a registered kobala taking due and proper 
consideration thereof, that on the basis of the security kabuliat 
this defendant No. 1 was to submit all collection papers and ex- 
plain those and pay off all sums found due thereon and he was to 
be liable for all rents and decretal dues barred by limitation owing 
to his default and to get 1 rupee 4 annas monthly pay for his work, 
that the defendant No. 1 submitted and explained his accounts and 
papers till 1309 A. S., to proforma defendant No. 2. and from 1310 
A. S., he submitted no accounts and papers to him except a Thoka 
only of 1327 A S. and as per Hisab given in schedule “Ka” of 
the plaint the plaintiff, on the basis of the kobala in his favour, 
asks for such accounts and papers provisionally valuing his claim 
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at Rs. 937-15 annas 187th Gandas. It is also stated in the plaint 
that after the plaintiff's kobala such accounts and papers were 
demanded from defendant No. 1 on rrth Falgun 1327 A. S. but no 
such accounts were submitted.” 

„The Jearned Munsiff on a construction of the deed of sale? held 
(i)” that the plaintiff did not purchase the rights of defendant No. 2 
under the mortgage kabuliat executed by defendant No. t in favour 
*of defendant No. 2; and (ii) that the plaintiff, if he purchased 
anything at all, purchased the right to sue for accounts, which is 
unassignable under section 6 (e) of the Transfer of Property Act. 
In the result he dismissed the suit. On appeal the learned Addi- 
tional District Judge reversed both these findings and remanded the 
case for determination on the merits, which, in the circumstances of 
this case, must mean for taking accounts from the defendant No. r. 

When the Courts below have differed on the construction of 
the deed of sale executed by the defendant No. 2 in favour of the 
plaintiff it becemes necessary to closely examine the terms thereof. 
In the heading of the document it is stated that the sale is in 
respect of the mouzas belonging to defendant No. a together with 
back rents from tenants for a sum of Rs. 720 which is the full 
consideration for the transfer. In paragraph 2 after a description 
of the mouzas sold and their appurtenances the following passage 
appears :— 

“ And Tahbil (cash) due to me and my dues from the Gomastha 
together with the right of taking accounts from the Gomostha and 
the right of taking the papers from him.” 

Paragraph 6 runs thus :—‘If the Thoka or the Karcha of the 
year 1327 filed by the Gomastha be not correct, you will make 
enquiries yourself and will ascertain the correct amount; you will 
be enéitled to realize the said amount together with the amount 
realized by the Gomastha from the date of his kabuliat and the 
rents which had become time barred through the negligence of the 
Gomostha together with damages according to your calculation or 
as will be ascertained by Court from the said Gomastha.” Reading 
these clauses together and regard being had to the general tenor of 
the deed, it seems clear that what the-plaintiff purchased was the 
right to take accounts from the defendant No. i and to recover 
such sums as might be found to be due from him upon an account 
being taken. The deed does not specify any consideration for the 
transfer of this right and the amount recoverable from the defendant 
1ifany is uncertain and dependent upon the taking of accounts. 
Indeed, ag the learned Munsiff has observed, the suit is for accounts 
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tentatively valued at a certain sum for purposes of jurisdiction and 
court-fee. The observations of the learned Additional District 
Judge on the point seem to be somewhat inconsistent and in- 
accurate. He says:—‘' The present suit is one to recover sums of 
money realizad on behalf of defendant No. 2 but embezzled by 
defendant No. 1. In view of the allegation that the respondent 
has submitted no accounts, it is not possible for the plaintiff to say 
what precise sum is due, until an account is taken. Although the 
plaintiff has been compelled to sue for accounts his claim is really 
one for a sum of money received on behalf of defendant No. 2 and 
misappropriated by defendant No. 1.” He further observes that 
the transfer was not of a mere right to sue but ofa right toa 
specific sum of money which has been embezzled. It seems to me 
however that the transfer was not of a right to a specific sum but of 
a right to call for accounts, and to recover any sum at present 
indefinite’ which may be found to be due on the taking of accounts. 
The learned vakil for the respondents has argued on the same 
lines and contends that what the plaintiff purchased was the 
right to money due from defendant No. 1 which is an actionable 
claim. It is conceded that a right to sue for accounts, is not 
assignable in law but it is maintained that the right to a sum of 
money found due on the taking of accounts is so assignable, I am 
unable to accede to the proposition of law thus broadly stated. 
To so hold would be to encourage an evasion of the law which 
prohibits the transfer of a right to sue for accounts. One useful 
test for determining the transferability or otherwise of an inchoate 
tight is whether it can be attached in the execution of a decree. 
‘That the right to demand accounts or to an indefinite sum which 
may or may not be found due on the taking of accounts cagnot be 
attached will not, 1 think, be disputed. P 

It has been further argued that section 6 clause (e) declares 
rights to damages arising from torts to be incapable of transfer, 
but does not prohibit the transfer of rights or obligations ex con- 
tractz. This is not an altogether correct view of the law. Rights 
arising out of torts are undoubtedly unassignable but there may 
also be rights arising out, of contracts which offend against the rules 
as formulated inthe section: Abu Mahomed v. S. C. Chunder (1). 
This is indicated by the alteration in section 6 (e) in 1900 by eli- 
minating the words “for compensation for a harm illegally caused” 
which formed part of the clause before the amendment. 

On a proper construction of the document and regard being 


(1) (1909) I. L. R. 36 Calc. 345. ° 
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had to the frame of the suit it seems to me that the plaintiff is not 
entitled to maintain the suit since he has purchased, if anything, 
a mere right to sue for accounts. A number of cases English and 
Indian have been cited by the learned vakils on both sides but 
I do not consider it necessary to refer to them as none of them is 
exactly in point and every case must be decided with reference to 
its own particular facts. Some of the reported cases may however 
be briefly referred to. In Varahaswami vy. Ramachandra Raju (1), 
it was held that a mere right to recover damages for the negli- 
gence of an agent in failing to collect rent is not assignable. There 
does nət seem to be much difference in principle between failure to 
collect rent and failure to pay rent collected. A claim for mesne 
profits is not transferable: Shyam Chand Koondoo v. The Land 
Mortgage Bank of India Ltd. (2); Seetamma v. Venkatarama- 
nayya (3), “The principle followed in these cases is applicable in 
the present case. The learned Additional District Judge has relied 
on the case of Madho Das v. Ramji Patak (4). There a sum of 
money was in the hands of the agent on his principal’s account to 
be spent for certain purpose. It was held that that sum or so much 
of it as had not been actually spent could be attached in execution 
of a decree. That case having regard to its particular facts is no 
authority for the view which found favour with the learned Judge. 
The learned vakil for the respondent has laid great stress on the 
case of County Hotel und Wine Coy. Ltd. v. London and North 
Western Ratlway Coy (5). If anything, that case supports the 
view that we have adopted. There the subject of transfer was an 
option under a lease and Mc Cordie J. held that a mere right of 
litigation cannot be transferred. 

In view of the conclusion at which I have arrived above the 
questionewhether the plaintiff purchased the right of the defendant 
No. 2 under the security kabuliat ceases to be of any importance. 
I may state however that I am unable to agree with the view of 
the learned : Additional District Judge on this point also. The 
kabala does not mention the transfer of defendant No. 2’s right as 
mortgagee nor does it contain any description of the properties cover- 
ed by the kabuliat. The only mention thereof is to be found in 
a schedule at the end of the document. The learned Judge held 
on two grounds that the defendant No. 2 transferred-his lien on 
the property mortgaged to him by the defendant No. 1 ; (I) that 

(1) (1913) 1. L. R. 38 Mad. 138. (2) (1883) 1. L. R. ọ Cale. 695. 


(3) (19139) 1. L. R. 38 Mad. 308. (4) (1894) 1. L. R, 16 All. 290, 
(5) (1918) 2 K, B. 251 (260). 
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that was the intention of the parties and (II) that the mortgage 
kabuliat was delivered by defendant No. 2 to the plaintiff at the 


time of the execution of kabala. I am unable to accept the learned 
Judge’s reasoning. Where the document is not itself ambiguous, — 
the intention of the parties should not be taken into consideration 
and the mere delivery of a document of title does not constituté a 
transfer of the right to the property. There are certain well 
recognised rules relating to the mode of transfer of interest in im- e 
raoveable properties and transfer of such interest can be effected in 
no other way. 

In the above view of the matter, the appeal succeeds. The 
judgment and decree’ of the lower appellate Court are set aside 
and those of the first Court restored with costs. 3 gold mohurs. 


Graham J :—I agree. ; 
A. T. M. Appeal allowed. 


Before Mr. Justice Sehvawardy, and Mr. Justice Duval. 


DURGA PROSAD SEN 
J. 
KALI CHARAN AICH RAI.* 


Limitation—Limitation Act (IX of 1908), Sch. L. Acts. 73, 80—PFromissory 
note— At sight’—Negotiable Instruments Act (XVI oi 1881), Sec. 21, 
Per curiam: Whena promissory note is made payable at sight, it means 


payable on demand. 
e 


Per Suhrawardy'F: A promissory note that is payable on demand or at 
sight, is governed by article 73 schedule | of the Limitation Act and tims runs 
from the date of the execution of the instrument. 


Per Duval F: A promissory note that is payable at sight is governed either 
by article 80 or article 73, schedule [ of the Limitation Act and three years’ time 
cuns from the date of the execution of the instrument. 


Appeal by the Plaintiff. 


Suit on a promissory note. 


Appeal from Appellate Decree No. 633 of 1922, against the decree of J. 
Bartley Esq, Additional District Judge of Tippera, dated the 10th December, 
1921, reversing that of Babu Chandra Bhusan Banorji, Subordinate Judge, 2nd 
Court of Tippera, dated the 23rd February, 1918. e 
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The material facts appear from the judgment of Suhrawardy, J. 


Babu Surendra Nath Guha and Moulvi Nuruddin Ahmed 
for the Appellant. 


Babus Brojo Lal Chuckravartit, Abinash Chandra Ghose and 
Svs Chandra Sen Gupta for the Respondent. 


“The judgments of the Court were as follows : 


Suhrawardy J: The suit out of which this appeal has 
*arisen was brought on a promissory note which is worded as 
follows: “ Hand note on condition of payment at sight. To 
Babu Durga Prosad Sex. On the zogth Bhadra 1324, I borroved 
Rs. 2,000 for cloth business of you and another at Suchar Bandar. 
Afterwards owing to non-payment of that amount you have institut- 
ed suit No. 445 of rgro in the first Court of the Subordinate Judge 
at Comilla. Now by amicable settlement with you on behalf 
of the sgid business (or firm) Rs. 2000 is settled as due. Not being 
able to pay this amount in cash I again to-day take this loan of 
Rs. 2:00 for thaé business, { will pay interest on this at the rate of 
I percent per mensem up to date of repayment.” The suit was decreed 
by the Court of first instance. On appeal the appellate Court dis- 
missed it on the ground that the defendant was not personally 
liable. There was a further appealto this Court and the matter 
was sent back to the District Judge for decision on certain matters 
One of which was the question of limitation. The question of lim ita- 
tion arises in this way: The promissory note was executed on the 
3tst December rgro The plaintiff alleged payment of interest on 
the 6th September rgr3 and rst January 1914 The suit was 
instituted on the 2nd January r917 If the payments as alleged by 
the plaintiffs are proved to be genuine the suit isin time. But the 
learned Subordinate Jude of the first Court found that the payment 
of the 6th September rg13 was not sufficiently proved but the pay- 
ment of the rst January 1914 was clearly established. He was of 
opinion that time ran in the present case from the date on which 
the document was shown to the defendant, calculated the period 
of limitation from the 1st January 1913 and held that the suit was 
in time. The learned District Judge in the Court of appeal below 
did not quarrel with those findings but he was of opinion that 
under the Limitation Act time ought to run from the date of the 
execution of the promissory note and since the payment of interest 
proved was in January 1914 the debt had already become 
barred on that date. The whole controversy gathers round the 
expression ‘at sight’ in the promissory note. It is argued by the 


CIVIL. 


1924. 
wes 
Durga Prosad 


D. 
Kali Charan. 


May, 5. 


85 


86 


Civit. 
1924. 
y? 


Durga Prosad 


> De 
Kali Charan. 


Suhrawardy, 9, 


THE CALCUTIA LAW JOURNAL. [VoL XL. 


learned senior Government pleader who appears for the appellant 
that ‘at sigh’ should be taken to mean after presentation and that 
the proper article of the Limitation Act applicable to this case 
is article 80, The expression ‘at sight’ is not defined in the Limita- 
tion Act. It is an expression borrowed from the law relating to 
negotiable instruments. Section 21 of the said Negotiable ` Instre- 
ments Act (XXVI of 1881) says that the expressions ‘at sight’ and 
‘on presentment’ mean on demand. The expression ‘after sight? 
means ina promissory note, after presentment for sight. It is 
provided that ‘at sight’ means “on demand’ ; and a distinction is 
drawn between ‘at sight’ and ‘after sight,’ the latter expression 
meaning ‘after presentation’. The same view is supported by 
section 63 of tite Act which makes it necessary that a promissory 
note payable at a certain period after sight must be presented to the 
maker thereof for sight ; and section 64 provides that promissory 
notes, bills of exchange and cheques must be presented fôr pay- 
ment to the maker &c. ; in default of such presentment, the other 
parties thereto are not liable therein to such holder. The excep. 
tion to that section is of great value in construing the expression 
“at sight” and in discovering the time import of the laws. It says 
that where a promissory note is payable on demand and is not 
payable at a specified place, no presentment is necessary in order 
to charge the maker thereof. This exception applies only to pro- 
missory notes. So it is clear that a promissory note that is 
payable on demand or at sight (both expressions being synonymous 
under section a1 of the Act) is governed by article 73 of the Limi- 
tation Act; but a bill of exchange payable at sight comes under 
Art. 7o and time runs from the dite when the bill is presented. We 
find that there is no authority for holding that the expression 
‘at sight’ bears a meaning different from that given in the Negoti- 
able Instruments Act. Some assistance as to the interpretation of 
this expression may be obtained from a reference to Art. 72 of the 
Indian Limitation Act. That article governs cases of promissory 
notes payable at a fixed time after sight or after demand—the 
words ‘after sight’ and ‘after demand’ in that article being ob- 
viously used in the same sense. We are accordingly of opinion 
that that the view taken by the learned Judge as to the meaning of 
the expression ‘at sight’ is correct and time should run from the 
date of the execution of the promissory note, namely, the 31st 
December 1910 ; and as the debt was barred on the rst January 
1914 on which date the defendant made some payment ‘towards 
interest the plaintiffs’ claim is basred by limitation. 
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There is another difficulty in the way of the plaintiff, namely, 
that he admitted that the defendant made some payment on the 
6th September r913 No doubt he has not been able to prove 
that payment but on his own case the promissory note was placed 
before the defendant on that date. It is not necessary to consider 
thts question further since we are of opinion that when a promis- 
sory note is made payable at sight it must be taken to mean pay- 
able on demand. 

The appeal fails and is dismissed with costs. 

Duval J. : I agree. In my opinion in view of section z1 of the 
Negotiable Instruments Act the promissory note must be treated 
as one payable on demand ; and as such, limitation under Art. 80 
or article 73 will be 3 years from the date of the execution of the 
instrument ; and as there is no saving of limitatioh by the payment. 
of the rst January 1914 the suit was out of time on the 2nd Janu- 
ary 1917 the date on which it was instituted. I agree that the 
suit is barred by limitation and that the appeal-should be dismissed 
with costs. 

AT. M. Appeal dismissed, 


Before Mr. Justice Pearson, and Mr, Justice Graham. 


GIRIBALA DASI 
D. 
e BISWAMBHAR HALDAR* 


Decree, satisfaction of—Civil Procedure Code Act V of 1908), O. 21, R. 2(2) 
— Application made before decree drawn upe 
When a person has the judgment of the Courtin his favour, it may be said 
that he then obtains his decree, and that the decree, when subsequently drawn 
up, relates back to that time. 
“The judgment in a suit was pronounced on the 28th June, 1921, and the final 


decree was drawn up on the sth February, 1923. An application under order 21 
rule 2.(2) of the Code of Civil Procedure, for certification of payment made out 


of Court, was made on the 6th January, 1922: 

® Appeal from Order No. 376 of 1922, against the order of Babu Nagendra 
Nath Ghose, Subordinate Judge, 4th Court, of 24 Parganahs, dated the 12th 
August, 1922° a 
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Held, that such application was maintainable. 
Appeal by the Decree-holder. 
Application for certification of payment made out of Court. 
The material facts appear from the judgment. 
Babu Sitaram Banerjee for the Appellant. 
Babu Abinas Chandra Ghose for Respondent. 


The judgment of the Court was as follows : 


This is an appeal by the opposite party Giribala Dasi and arises 
out of an application made under order 21 rule 2 (2) of the Code 
of Civil Procedure for certifying payment of a decree and alleged 
satisfaction out af Court. 

The learned Subordinate Judge found on the cvidence that the 
alleged payment of Rs. 730 in satisfaction had been proved and 
directed satisfaction af the decree to be recorded accordingly. 
Against that order the present appeal has beén filed, and the 
grounds on which it has been assailed are firstly, that the final 
decree not having been drawn up at the date when the application 
was made, the application was not maintainable ; and secondly, 
that the Court below ought to have held on the evidence that the 
receipt (Exhibit 1) was not a genuine document. 

In connection with the first point it is necessary to refer to order 
21 rule 2 (1) and (2) of the C. P. C, which read as follows :— 

““2(1) Where any money payable under a decree of any kind 
is paid out of Court, or the decree is otherwise adjusted in whole 
or in part to the satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the Court whose duty 
it is to execute the decree, and the Court shall record the same 
accordingly. (2) The judgment-debtor also may inform the Court 
of such payment or adjustment, and apply to the Court to issue a 
notice to the decree-holder to show cause on a day to be fixed by 
the Court, why such payment or adjustment should not be recorded 
as certified, and if after service of such notice, the decree-holder 
fails to show cause why the payment or adjustment should not be 
recorded as certified, the Court shall record the same accordingly.” 

The application for certification of the payment in question was 


` based upon these provisions and was made on the 6th January, r922. 


It appears however that though judgment in the suit in question 
had been delivered on the 28th June rg2r the final decree was not 
drawn up until the 5th February, 1923, i.e. subsequent, to the date 
of the application. It has been argued therefore on behalf of the 
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appellant that, as no decree was in existence at the date when the 
application was made, the application was not maintainable under 
order 21 rule 2. In support of this view reference has been made 
to the definition of “Decree” in section 2 of the Civil Procedure 
Code and in particular to the words “formal expression” occurring 
therein, the argument being that, unless and until the decree had 
been formally drawn up, it cannot be regarded as having come into 

“existence. There is no doubt some force in this contention, On 
the other hand it is laid down in order 20, rule 9 that “the decree 
shall bear date the day on which the judgment was pronounced,” 
and the date of the decree may therefore be held to be not the date 
on which the decree is reduced to writing and signed by the Court, 
but the date on which the Court delivers its judgment and expresses 
what the decree is. In other words when a person has the judg- 
ment of the Court in his favour it may be said that he then ob- 
tains his decree, and that the decree, when subsequently drawn 
up, relates backeto that time. Looked at from this point of view 
it follows that at the date when the application was made the decree 
was in existence, and, that being so, no question could arise as 1o 
the application being maintainable. Tne point is not altozethe 
free from difficulty, but we prefer on the whole not to place too 
narrow a construction upon the wording of the rule. We may also 
point out incidentally that this contention, upon which so much 
stress has been laid iu this Court, was not raised at all dn the Court 
below. 

With regard to the second point urged on behalf of the appellant 
the learned Subordinate Judge has found as a fact without hesitation 
that the payment in question was made, and upon a consideration 
of the evidence, we are certainly not prepared to hold that that 
conclysion is wrong. On the contrary the evidence appears to 
leave no room for doubt regarding the genuineness of the 

. receipt. 
In the result therefore the appeal fails and is dismissed with 
costs. We assess the hearing-fee at two gold mohurs. 


-Ae T. M. Appeal dismissed, 
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Before Mr. Justice Suhrawardy and Mr. Justice Graham. 


JNANENDRA NATH MUSTAPHI. 
0. 
DUKHIRAM SANTRA.* 


Lransferability—Under-raiyati interest—Estoppel. 
An under-raiyati interest is not transferable. . 
A raiyat can question the validity of sale of an under-raiyati interest. 


Suubsequent conduct or word cannot operate as estoppel: Asmatunnessa v. 
Harendra (1). i 


Appeal by the Defendant Purchaser. 
Suit for declaration of title and for recovery of possession. 
The material facts apppear from the judgment. 


Babus Bireswar Bagchi and Nirode Baran Roy “for the 
- Appellant. ‘ i 
- Babus Amarendra Nath Bose and Nanda Gopal Banerjee for 
the Respondent. 
C. A, V. 


The judgment of the Court was as follows : 


This appeal arises out of a suit for declaration of title and 
recovery of possession of a raiyati holding and for a declaration 
that the plaintiff's right thereto was not affected by the decree 
in Rent Suit No. 418 of 1915, or the sale thereof under that decree. 
The appellant purchased the raiyati in execution of the said rent 
decree for the sum of Rs. 540. 

The plaintiff rested his claim to the land on a two-fold basis. 
He claimed it as the Wsskar land of one Tincowri Mookerjee which 
he had purchased at a road-cess execution sale, and also @lterna- 
tively by virtue of private purchase from one Tushtu Das, who held 
a korfa tenancy of the disputed lands under the defendants Mustafis. 
The trial Court found that the plaintiff had failed to establish either 
claim, and dismissed the suit with costs to the contesting defen- 
dant. On appeal the learned Subordinate Judge of Hooghly con- 
firmed the finding of the Munsiffs so far as it related to the lakheraj 


*Appeal from Appellate Decree No. 150 of 1922, against the decree of Babu 
Lalbehari Chatterji, Subordinate Judge, 2nd Court, of Hooghly, dated the 8th 
August, 1021, modifying that of Moulvi Abdul Khaleque, Munsiff, 2nd Court, of 


Hooghly, dated the sith March, 1919. 
(4) (1908) 8C. L. J. 29. 
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title, but allowed the appeal so far as the plaintiff’s right by pui- 
chase from Tushtu Das was concerned and the suit was remanded to 
the Court of first instance for a finding whether the notice contem- 
plated by section 15% B (2) of the Bengal Tenancy Act had teen 
served on the co-sharers. 

Against that order of remand thers was an appeal to this Court 
with the result that by consent of the parties the decree of the 
Igwer appellate Court, so far as it related to the effect of the 
defendants’ rent decree and directed that the suit be remanded to 


the trial Court to be decided in accordance with the directions — 


therein contained, was set aside. As regards the Jakheraj title 
claimed by the plaintiff the judgment was directed to be treated as 
final so far as the lower appellate Court was concerntd, and in 
lieu of the decree and of the portion of the judgment set aside an 
order was made under rule 25 of order 41 of the Code of Civil 
Procedure® directing the trial Court to determine the question 
whether notices under section 158 B (2) of the Bengal Tenancy Act 
were duly served by the respondent on the co-sharer landlords. 
A direction was made that the trial Court would be at liberty to 
take such additional evidence as the parties might wish to adduce on 
the point, and it was ordered that the appeal would remain on the 
file of the lower appellate Court which on receipt of the finding 
of the Court of first instance would dispose of the appeal in the 
usual way and make a decree embodying the decision already 
arrived at as regards the /akheraj title claimed by the plaintiff, and 
the decision which might be ultimately arrived at as regards the 
effect of the rent decree. Opinion was expressly reserved upon any 
questions of law arising between the parties. 

In accordance with these directions the case went back to the 
trial Court and the learned Munsiff recorded a finding that there 
was no evidence or materials before him to show that any notice 
under section 58 (b) (2} of the Bengal Tenancy Act was served 
and he accordingly answered the question referred to him in the 
negative. The appeal then came again before the Subordinate 
Judge and in the result was partly decreed with proportionate costs, 


the judgment and decree of the trial Court being confirmed so far ; 


as the /akheraj title claimed by the plaintiff was concerned and the 
appeal to that extent being dismissed with proportionate costs, but 
the plaintiff's right as purchaser of Tushtu’s under-raiyati right to the 
extent of a 13 annas 4 pies share of the disputed land was declar- 
ed, and he was givena decree for recovery of possession of that 
share jointly with the defendant No 3 (now appellant), the judg- 
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ment and decree of the Court of first instance being to that extent - 
set aside. The defendant No. 3 then filed this appeal. 

A preliminary objection has been taken on behalf of the res- 
pondent to the hearing of the appeal on the ground that the 
defendant No. 3 having obtained all that he could expect to get 
and not being in any way aggrieved by the decree, the appeal is 
incompetent. We do not think there is any substance in this 
contention, the eftect of the decree is that the plaintiff will recover 
possession of a 13 annas 4 pies share of the disputed land jointly® 
with the defendant No. 3. Apart from the question raised by the 
appellant that his share has been wrongly calculated we are of 
opinion that when a person is compelled to hold land jointly with 
another who he alleges is not his co-sharer, he can hardly be held 
to be not aggrieved by the decree. The appellant moreover is 
forced by the decree .to accept toe plaintiff as his under-tenant 
against his will. We hold accordingly that the appeal is, compe- 
tent. f 

Coming to the merits of the case, the main question involved is, 
whetber the plaintiff as purchaser of the under-ratyati from Tushtu, 
who held it under the defendants who are occupancy rajyats, can 
maintain this suit. In other words is the interest of an under- 
raiyat transferable in law? The learned Subordinate Judge has 
observed that “mo tangible and satisfactory evidence was given 
or offered to show that Tushtu’s interest was transferable.” He 
has however referred to several cases and held that there is no 
authority for the view that the interest of an under-raiyat is not 
transferable. Heis of opinion apparently that there is no differ- 
ence as regards transferability between an ‘occupancy right and the 
right of an under-raiyat. In support of this view he has relied 
upon section 183, Bengal Tenancy Act which enacts that an under- 
raiyat may by custom or usage acquire right of occupanay. He 
has therefore come to the conclusion that the interest of an under- 
raiyat is transferable with the consent of the landlord and that 
consequently none but the landlord can question the validity of 
the transfer. On the lacts of this case he has held that the 
defendants as purchasers of the under-raiyati in execution of their 
decree for rent against Tushtu which, according to him, passed the 
right, title and interest of the judgment-debtor, cannot question 
the transferability of the under-raiyati or the plaintifs title by 
private purchase 'rom Tushtv, but as landlords they are entitled 
iodo so. As one of the defendants, viz., defendant No. 3, the 
appellant, has appeared and contested the suit, he has dismissed 


' bal l 
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it as against him and decreed it as against the other defendants 
who have not appeared. The learned vakil for the plaintiff res- 
pondent has adopted ths same line of argument and ‘urged that the 
right of an under-raiyat is transferable with the consent of the 
raiyat. 


The scheme and policy of the landlord of Bengalis to origin- 


ally divide persons having interest in agricultural land into two 


classes, viz., those in actual occupation or cultivating tenants and those 
Entitled to rent from such tenants. There may be several degrees of 
` rent receivers, but there is one class of cultivating tenants who are 
called raiyats. In theory the raiyat is supposed to be in actual 
occupation of the land and actually cultivating it. By virtue of this 
character, the raiyat is permitted to acquire a right ef occupancy, 
or the right to remain in occupation of the land. It was found 
that in évery case it was not possible for the raiyat to cultivate 
the land himself and he was allowed to cultivate it by hired labour- 
ers or by undertenants: Baboo Dhunput Singh v. Badoo Gooman 
Singh (1) ‘* He must hold land under cultivation either by himself 
or others who must take from him under his supervision as a 
superior Cultivator”: amv Lukhee (2); Karoo v. Luchmecput (3). 
Though he is allowed to sublet, in the eye of law, the raiyat is the 
actual occupant of the land, occupying ‘it through his lessee, as by: 
sub-letting he does not become a middieman: alee v, Ameerood- 
deen (4). The under-raiyat accordingly did not stand on a much 
higher footing than hired labourers and the raiyat is supposed to 
be cultivating the land through his under-raiyat. Such was 
the status of the under-raiyat though under the old law he could 
acquire a right of occupancy in lands sublet to him otherwise than 
for a term or from year to year (section 6, Act X of 1859), but 
ordinarily hə could not do,so as his sublease was generally for a 

term orefrom year to year: Domunoollah v. Mahmoudie (s). The 

Bengal Tenancy Act, however, has been less favourable to an under- 

raiyat and has taken away his right of acquiring a right of occupancy 

under any condition except by local usage or custom. He is no 
better than a tenant-at-will with no tangible interest in the land 

except that of holding it till the end of the agricultural year. 

When it was held under the old law, which was, more partial to the, 
under- -raiyat, that his interest is not saleable, there is less reason 
to suppose that it is so under the Bengal Tenancy Act. There is 


(1) (1864) W.R. Gap. No. Act X. Rul. Gis o dee y | 
(2) (1864) 1 W. R. 71. . . (3) 1867) 7 W. R. 15. 
(4) (1868),9 W. R. 579. .. (5) (1869). 11 W. R. 556. 
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ample authority for the view that the right of an under-raiyat is 
not transferable: A&M v. Husain (1); Amianessa v. Jinnat 
Ali (a); Biswambhar v. Nasarat Ali (3). See also Yakud v. 
Meajan (4); Gopal v. Tapai (5). It is not settled law that the 
interest of an under-raiyat is not heritable: Arip v. Ram 
Ratan (6); Jamini Sundari v, Rajendra Nath (7); Meher Alfy. 
Kalat Khalasi (8). It may not be wrong to say that one of the 
ordinary incidents of a transferable interest is its heritability. It 
has again been held that an under-raiyat cannot maintain a suit 
for possession based upon title but can recover possession on the 
strength of his. previous possession: Banka Bekary v. Raj Chan. 
dra Pal (9); Gour Mondal v, Balaram Manji (ro). It is not neces- 
sary for us to consider how far these decisions can be supported 
as according to the view consistently held by this Court, mere 
previous possession, unless perfected into adverse possession, 
cannot form the foundation of a suit for recovery of possession. 
But these cases show that the right of an under-raiyat is so unsubs- 
tantial that it gives him no title to recover possession even froma 
trespasser. 

For the view that the right of an under-ratyat is transferable 
with the consent of the supertor holder the raiyat, reliance has been 
placed on the case of Bonomals v, Koylash (11). The head-note 
of the case is not quite consistent with the decision, for one of the 
learned Judges, Jackson J., in the course of his judgment observed 
“ I would only add that I never heard before that the question as 
to the possibility of selling a Korfa tenant's right could be raised, 
and it appears to me to be contrary to the nature of things that such 
a thing could happen.” It is worthy of note that this was the 
view held of the law before the Bengal Tenancy Act, Garth C.J. 
confined -his decision to the facts of that case which wasa suit 
against the raiyat. That decision, moreover, does not support 
the respondent’s contention that an under-raiyati is transferable 
with the consent of the raiyat, According to the head-note, it 
lays. down the contrary. proposition that it is not transferable with- 
putihe consent of the raiyat. If it is not transferable without 


(a) (1913) 18 C. L. Je 262 ; 19C. W. N. 246. 

(2) (1914) I. L. R. 42 Calc. 751 ; 20 C. L. J. 548. 

{3} (1920Y 32 C. L. J. 46. (4) (1915) [. L. R. 43 Calc. 164. 

(5) (1918) I. L. R. 46 Calc. 43. (6) (tg04) la L. R. 3t Calc. 757. F. B. 
(7) (1906) 11 C. W. N. 509. (8) (1915) 27 C. L. J. 579: 

(9) (1909) 24 C. W, N. 141. (10) (1917) 323 C. Wi Ni 61. 

(11) (1858) 1. L. R. 4 Cale. 135. . 
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the consent of the raiyat, it does not necessarily or logically follow 
that itis transferable with his consent, The reason is that the 
transfer of an interest, which is not transferable in law may be 
binding on various legal grounds on a person having the right to 
challenge the validity of the transfer. It is attempted in this con- 
nection fo establish an analogy between an occupancy right and 
the interest of an under-raiyat. As has been observed in Amin- 
nessa v. Jinnat Ali (x), every right is not transferable and as 
remarked in Akhil v. Husain (2), an under-raiyati is not ipso facto 
transferable. Inthe Special Bench case of Chandra Benode p. 
Alla Buksh (3), it was held ona reference to several sections of 
the Bengal Tenancy Act that the law recognised the transferability 
of an occupancy right though subject to certain qualifications. In 
the case of an under-raiyati, the Tenancy Act. is not only silent 
regarding its transferability, but affords sufficient indications to the 
contrary. It is contended that asan under-raiyat may by custom 
acquire a right of occupancy, he should ebe. placed, so far as the 
present question is concerned, on the same footing, as an occu- 
pancy raiyat. We are unable to discover how this provision will 
help to place an under-raiyat, who has not acquired a right of 
occupancy by custom, on the same level with an occupancy raiyat. 
Besides, if it is loosely said that the interest of an under-raiyat is 
transferable with the consent of his landlord, it may not necessarily 
indicate the transferability of such an interest. It may signify that 
the landlord is willing to accept the transferee as his tenant in liey 
of the old tenant practically a case of fresh settlement. 

But conceding the correctness of this proposition of law which 
has found favour with the learned lower Court and has been 
strenuously maintained by the learned vakil for the respondent, 
it is difficult to see how it can be applied to the facts of this case. 
The plaintiff purchased the under-raiyati in 1911, while the 
defendants purchased it at an auction-sale in 1916. It-is-not the 
plaintiffs case, nor is there any evidence or finding that the 
defendants consented to the sale to the plaintiff. But it is argued 
that the conduct of some of the defendants in not appearing sin the 
suit and contesting the plaintiff’s claim is tantamount to consent, 
We fail to appreciate the logic of this argument. Even if express 
consent were given by some of the defendants long after the plain- 
tiff’s purchase, it could not be said that the sale to the plaintiff was 
with the landiord’s consent ; at most it might amount to recognition 


(8) (1914) 1. Le R. 42 Calc. 751. (2) (1913) 38 C. L. J. 262. 
(3) (19203 L. L. Re 48 Cale. 184; 31 C. L. J. 510. 
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ofthe plaintiff by the non-contesting defendants. Bat this theory t 
cannot be sustained onthe facts of this case. The rent suit v 
brought to which all the defendants including the absent defenda: 
were parties against Tushtu, thus negativing any suggesti 
that they ever consented to the tra nsfer by Tushiu to the plaint 


or that they ever recognised the plaintiff as their tenant or t 


transfer to him. Moreover, it is’ the plaintiff's case that he 4 
dispossessed by defendants, 1 and 3. Lastly it is attempted 
invoke the principle of estoppel. Itis said that, as the defendat 
themselves purchased the under-raiyati in execution of their decri 
they are estopped from denying the transferability of the und 
raiyati. The lawof estoppel is contained in section 115 of tł 
Evidence Act. It is not the plaintiff's case that he was misled 
any act or word of the defendants in purchasing the under-raly 
Subsequeat conduct or word cannot operate as estoppel: gsmatu 
nessa v. Harendra Lal di). Butittis submitted that the questi 
of transferability of the underraiyati does not arise in this ca 
between the plaintiff, who is a purchaser from the under-raty 
and the defendants who are purchasers of the same under-raiy: 
in execution of a decree. In support of this contention relian 
has been placed on the case of Ayenuddin v. Srish Chandra | 
That case has no beating on the present question as it related 


an occupancy right transferable with the consent of the landlo: 


Tt was discussed and distinguished in Asmatunnessea v. Harena 


Zai (1). The authority of Zala Deosaran 4. Bateswar Mondal | 


_ has been rightly questioned by the learned Subordinate Judge 


view of the decision in Kanchan Mandar v. Kamala Prosad |: 


_ We agree with the viéw taken by the learned Subordinate Judge th 


i] 


- the defendant in the capacity. of landlord is entitled to’ questi 


the validity of the sale of the under-taiyati te the plaintif. eIn tt 
view of the matter the learned Subordinate Judge bas dismiss: 


‘the plaintiff's suit to the axtent of the share of the defendant No. 
The logical result of his findings is that the under-raiyati in ti 
. pase is not transferable, and that the defendant No. 3 as 2 landlo 


is entitled to cuestion the plaintiff's right #8 purchaser from Tishi 
We think that the learned Subordinate Judge ts right in the 
findings and there being no cross-appeal by the plaintiff they mı 


be taken to be correct. The only point on which we differ fro 


_ the Court below is its view that an under-raiyati is transferable wi 


the consent of the superior holder, and that the defendants, 1 and 
(2) (1906) 11 C. W, N. 76. 


(1} (1g081 8 C. L. J. 29., 
(4) (1914) 2t CaL Ja 441. 


(3) (3916) 23 C L. J. 5595 
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not having contested the suit the plaintiff is entitled (it is not 
stated upon what specific ground) toa decree to the extent of the 
interes of those defendants in the holding. The present suit is, 
for declaration of title and recovery of possession. In our opinion 
the plaintiff has failed to prove his title ard is therefore not 
entitled to any relief, In view of the opinion we have formed on 
the question of plaintiff's title, it is mot necessary to consider the 
other points urged by the appellant. ` 


The result is that the appeal is allowed, the decree of the lower 
appellate Court set aside and that of the Court of first instance 
restored with costs of all the Courts to be paid by the plaintiff to 


defendant No. 3. 


A, T. M. Appeal allowed. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr. justice Chotzner. 


MAHARAJADHIRAJ SIR BIJOY CHAND MOHATAB 
a | 
KHOKA SINHA AND OTHERS." 


Limitation— Period, if suspended—Suit fer putni vent—Putni sale set aside — 
Possession given to putnidar—~—Ap peal by purchaser. 


“A certain putni taluk was sold under the provisions of Regulation Vill of 
` 1819 fowarrears of rent for the year 132t B. S. and purchased by A on the 15th 
May, 1915. The defendants, putnidars, sued to set aside that sale on the 13th 
May,1916. That suit was decreed on the 4th October, 1917 by the trial Court 
sand this decree was on the t2th August, 1919, confirmed by the appellate Court. 
' The defendants putnidars actually got possession in October, 1917. The plaine 
tiff, zemindar, realised rents for 1324 and 1325 by taking proceedings under the 
' Putni Regulation. On the zoth March, tg20, the plaintiff instituted the present 
suit for rent for the year 1323 B. S. and for the kists up to Falgun 1326 B. S. 
- together with cesses. Subsequently on the 4th March, 1925, there was an application 
for amendment of the plaint and the arrears of rent for the year 1322 were 
included in the claim. The amendment was allowed : a 


* Appeals from Original Decrees Nos. 227 and 291 of 1922, against the decree 
of Babu Jnanendra Mohan a Subordinate Judge of Birbhum, dated the s7th 
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CIVIL. Held, that the claim for 1322 was barred, as the suit was not brought within 
1924. 3 years from the date when the restoration to possession took place : Ranee 
wed Surno Moyee v. Shooshee Mokhee (1). 
Maharajadhiraj Sir ye . 
Bijoy Chand That the plaintiff was entitled to rent for 1323 with interest. 
Khoka Sinha. That the plaintiff was not entitled to wait merely. because there was a possi- 
a bility of the decree of the trial Court being set aside by the appellate Court, 


when the defendants had actually got into possession of the putni : 
Decrees of Court, not obtained by collusion or fraud, were allowed ta be put 
in at a late stage of the case. 7 
Appeals by the Plaintiff and Defendant. 
Suit for rent, 
The material facts appear from the judgment. 


Dr. Dwarka Nath Mittee and Babu Sarat Kumar Milter for 
the Appellant in No. 227 and for the Respondent in No. 
291. | p 

Bubus Satindra Nath Mukherjee and Manindra Lal Bose for 
the Respondent in No. 227 and for the Appellant *in No 291. 

cA V. 

The judgment of the Court was as follows : 


May, 16. These two appeals arise out of a suit for rent ofa putni taluk 
— Lat Sajnosh held by the defendants at a rent of Rs. 6928. 


The putni taluk was sold under the provisions of. Regulation 
8 of 1819 for arrears of rent for the year 1321 on the 15th May 
191s and purchased by one Bejoy Krishna Mukherjee. The 
defendants sued to set aside that sale on the 13th May 1916. The 
suit was decreed on the 4th October 1917 by the trial Court. The 
sale was set aside and the defendants were held entitled to 
possession. The defendants actually. got possession in Assin 1324 
B. S. corresponding to October 1917. There was an appeal. by 
the purchaser but the decree of the trial Court was confirmed by. 
the High Court:on the rath August 1919. .- 


The present suit was instituted on the 2oth March 1920. It 
was-originally.for rent of.1323, and.for the kists up to Falgun 1326 
together with cesses. Subsequently on the 4th -March 1921, there 
was an application for amendment-of the plaint,. and the.arrears: of 
rent for the year 1322 were included in the claim. There was also an 
application for amendment in respect of the description of the 
defendants as shebaits of certain deities who were the owners of the 
putni. The amendments were allowed. 


(1) (1868) 12 M. L A. 244; I} W. R. P. Ç. 53 2 B. L. R. P, C. 10. 
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The defence was that the claim for 1322 was barred by limita- KANIL 
tion, and that for 1323 although filed in time was also barred, be- 1924. 
cause at the time of the amendment in March 1921 more than three Maharajadhiraj Sic 
years had elapsed from the date on which the rent for 1323 became Bijoy Chand 
due. There were also some other defences by the defendants which Khoka Sinha. 
will Be noticed hereafter. iii 


The Court below was of opinion that the claim for 1322 was 
barred by limitation but that the claim for 132 3 was not so barred, 
and gave a decree for rent for 1323 without interest, and for rent 
and cesses for 1326 up to the Falgun kist. The plaintiff has 
accordingly preferred appeal No. 227 of 1922 in respect of the claim 
for rent of 1322, and interest for the year 1323. Appeal No. agı 
of 1922 is by the defendants and is directed against the entire claim 
on the grounds that the deities the owners of the putni taluk had 
not been sued within the period of limitation and that a suit does 
not lie against some of the heirs of the tenants and also on other 
grounds. g i 

Two questions arise for determination in the plaintiffs appeal, 
The first is whether limitation in respect of the rent for the year 
1322 should be taken to run from the tath August 1919 when the 
sale was finally set aside by the High Court upon the principle 
laid down in the case of Ranee Surna Moyee v. Shooshe Mokhee 
Burmonia (1), In that case the sale took place under the Putni 
Regulations for realisation of certain arrears of rent and out of the 
Proceeds of the sale the dues to the zemindar were satisfied. The 
putnidar having sued to set aside the sale, it was set aside-and the 
zemindar having brought a suit for recovery of rent after the Court 
had set aside the sale, a question arose as to whether lifnitation for. 
the recovery of rent should run from the end of the year in which 
that rept became due or only after the sale had been set aside. The 
Judicial Committee observed “that the cause of action accrued 
at the time at which, the sale having been set aside, the obligation 
to pay this sum of money received; and whether that time be 
taken to be the date of the first decree or the date of the final 
decree, the present suit would, in either case, have been brought 
in time.” seo s we) “Their Lordships’ view of the case is 
this : that, upon the setting aside of the sale, and the restoration of 

„the parties ta possession, they took back the estate, subject to the 
obligation to pay the rent ; and that the particular arrears of rent 
Claimed in this action must be taken to have become due in the 
year in which that restoration to possession took place” ... 1... saa 

(1) (1868) 12 M., l. A. 244. 
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CiviL. ‘It is clear, that until the sale had been finally set aside, she was 
fear. in the position of a person whose claim had been satisfied; and 
or it mi fully met b ea to that 
Maharajadhiraj Sir that m suit might have been successfully met by a pl th 
Bijoy Chand effect. 
Khoka Sinha. The learned Subordinate Judge distinguished the present case 
— from the case of Ranee Surno Moyee (1) on the ground that'in that 


case the claim was for rent for the period in respect of which the 
proceedings under Regulation VILI had been heid and the claimant 
of rent was, until the sale was set aside, in the position of a person ~ 
whose claim had been satisfied. The present claim is not for rent 
of 1321 in which the proceedings under Regulation VIII were 
taken but for 1322 and subsequent years. That, no doubt, is so. 

It has been contended on behalf of the plaintiff appellant that 
the principle on.which the case of Aanee Surno Moyee (1) was 
decided is that on the setting aside of the sale the restoration 
of the putnidars took place subject to the obligation.to pay the rent, 
and that therefore the particular arrears of rent claimed in the suit 
must be taken to have become due in the yedr in which tWat — 
restoration to possession took place. We do not think that this 
contention helps the appellant in the present case. The defendants, 
the former putnidars, were restored to possession in October 1917. 
According to the decision in the case of Ranee Surno Moyee (i), 
the cause of action must be taken to have become due when the 
restOration to possession took plice, The present suit, no doubt, 
was brought on the zoth March, 1920, when three years had not 
elapsed from the 4th October 1917. But there was no claim for 
the rent of 1322 in the plaint filed on the goth March, 1920. That 
plaint was afterwards amended on the 4th March, rgz1, more 
than three years after the defendants were restored to possession. 
It is to be observed that after the sale was set aside by the trial 
Court on the 4th October, 1917, and the defendants were restored 
$0 possession, the plaintiff took proceedings under the Putni 
Regulations for realisation of rents for the years 1324 and 1325, 

It has been contended by the learned vakı! for the appellant 
that the proceedings under the Putni Regulation for the realisation 
of rents may be taken against the tenure and need not be directed 
against any particular person on the authority of the case of Bijoy 
Chand Maktab v. Ashutosh Chuckerbutty (2) That may be so. 
But there was nothing to prevent the plaintiff from suing the* 
defendants for rents for the years 1322 and 1323 when the latter 
bad got the sale set aside and were restored to possession. It is 


(1) (1868) 2a M. L Aw 244. 12) (1920) l. L. R. 48 Gale. 454: 
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further contended that although in October 1917, the sale bad 
been set aside by the trial Court, there was an appeal preferred by 
the purchaser, and the decree setting aside the sale had not become 
final. The case of Baijnath Sahai v. Rameut Singh (1) has been 
relied upon in support of this contention. In that case the 
Board of Revenue discharged an order of the Commissioner dated 
January 25th, 1884, which had confirmed a sale by the collector 
th 1882, but afterwards on August 21st, 1886, discharged its own 
order and revived that of the commissioner. It was held that the 
confirmation of sale dated only from August 21st 1886, and that a 
suit brought in July, 1887, to set aside the sale was not barred by 
Act XV of 1877 article rz. But under that article the limitation 
runs from the time “when the sale is confirmed or would otherwise 
have become final and conclusive had no such suit been brought,“ 
In that case therefore the plaintiff was entitled to count the period 
of limitation from the date when the sale became final and conclu- 
sive. That is tle starting point laid down in the Limitation Act 
itself. In the present case there is no such provision in the Limi- 
tation Act for counting the period from the date of the final judg- 
ment setting aside the sale held under the Putni Regulation. The 
period for instituting a suit for rent would run from the last day 
of the year in which the rent became due, except under circums- 
lances, whereas in Susno Moyees’ case (2) the claim for rent could 
be treated as having been satisfied, and no suit for rent could have 
been maintained so long as the sale remained unreserved. 


In the case of Huro Pershad Roy v. Gopal Das Dutt ( 3), it was 
held that after the expiration of the period prescribed by section 
29 of the Bengal Act VIII of 1869, a plaintiff suing for arrears of 
rent cannot insist on the pendency of another suit, brought by him 
for possession of the land, as preventing limitation from running, 
where there has been no time during which such rent could not 
have been recovered if he had acted on his right of suing for it. 
Referring to the case of Ranee Surno Moyee v. Shooshee Mokhee 
Burmonia (2), their Lordships pointed out that “the claimant of 
rent was, until the setting aside of the sale that had taken place, in 
the position of a person whose claim bad been satisfied. The right 
to sue in that case had been suspended; and it was, therefore, 
distinguishable from the present." 


(1) (1896) I. L. R. 23 Cale. 775; L, R. 23 L A. 45. 
ta) (1868) ra M. J. A. 244» ; 
(3) (1882)"1. L. R. 9 Calc. 255 ; L. R.g 1. A. 82, 
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In the present case there is no doubt that the sale had been 
set aside in October 1917, and the defendants were restored to 
possession at that time. It is true that there was an appeal pend- 
ing ; but the question is whether the plaintiff was entitled, as a 
matter of right, to the period of limitation from the. date | on 
which the appeal preferred by the purchaser was disposed of or 
whether he ought not to have sued the defendants for rent after 
the sale had been set aside and after they were restored to possession.¢ 

We do not think that the plaintiff is entitled to wait merely. 
because there was a possibility of the decree of the trial Court being 
set aside by this Court, when the defendants had actually got into 
possession of the putni. It appears from the evidence that the 
question of profits of the putni, was settled amicably between the 
putnidars and the purchaser. That being so the defendants could 
not possibly resist the plaintiff in any suit which might be brought 
by him for recovery of rent for the years 1322 and 1323. 

We have been referred to some other cases but the question of 
suspension of the period of limitation, or the question when the 
cause of action actually arose, which was decided in those cases, 
has no direct bearing on the question which we have to decide in 
the present cases. In the case of Bassu Kuar v. Dhun Singh (1), 
there was an arraggement between the debtor and the creditor for 
sale of certain land under which the creditor was to set off a portion 
of the price of the land against his dues. A suit for specific 
performance of the contract of sale brought by the debtor failed 
eventually on appeal to the High Court, and it was held that the 
claim for recovery of the debt though sued for more than three 
years after it became due, but within three years of the decree of 
the High Court was not barred. Their Lordships in disposing of 
the case observed at page 56: “It would be an incouvenien state 
of the law if it were found necessary for a wan to institute a perfect- 
ly vain litigation under peril of losing his property if he does not. 
And it would be a lamentable state of the law if it were found that 
a debtor who for years has been insisting that his creditor shall take 
payment in a particular mode, can, when it is decided that he can- 
not enforce that mode, turn round and say that the lapse of time 
has relieved him from paying at all. ln their Lordships’ view, the 
decree of the High Court in 1884 brought about a new state of 
things and imposed a new obligation on Dhum Singh.” This case 
was followed in the case of Amma Bibi v. Udit Narain Misra (2). 


(1) (1888) I. L. R. 11 All. 47; L. R. 15 Te A. 211. 
(2) (1908) 1. L. R. 31 All. 68; 9C. L J. 512. : 
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In the case of Rangayya Apps Ras v, Bobba Sriramuls (1), which 
was a case under the Madras Rent Recovery Act, it held that as 
long as proceedings were pending before the Collector, and on 
appeal from him, before the civil Courts, the rate of rent is in 
suspense, for no one can say what it will prove to be, and that 
therefore no arrear of rent can be said to have become due within 
the meaning of the Limitation Act. So that, that also was a case 
in which the question was when did the cause of action accrue. 
As regards the casa of WVrityamont Dassi v. Lakhan Chandra Sen (2) 
we do not think that that case has any direct beacing an the 
point we have to decide. In that case two out of three brothers 
were dispossessed of their shares in certain properties by the third 
brother. One of the brothers who were dispossessed brought a 
suit for recovery of possession of his share as agains€ the other two 
brothers as defendants. One of the defendants supported the 
plaintiff, and set up his own right to one-third share in the property. 
It appears that an issue was raised as between the co-defendants as 
to whether the defendant who supported the plaintiff was entitled 
to a certain share. The Court actually passed a decree not only 
in favour of the plaintiff but also declared that the defendant had 
one-third share On appeal the decree of the trial Court in favour 
of the plaintiff was upheld, but was set aside so far as the defen- 
dant was concerned. It was in these circumstances that this Court 
and the Judicial Committee held that limitation was suspended 
from the date of the decree of the first Court to the date when that 
decree was set aside on appeal. The judicial Committee observed 
as follows: “Limitation would no doubt run against them from 
that time. But it woul.J equally without doubt remain in suspense 
whilst the plaintiffs were bona fide litigating for their rights in a 
. Court of justice. They hadin the suit of 1896 before Justice 
Henderson associated themselves with the plaintiffs in that action 
and had asked for an adjudication in those proceedings of their 
rights. A distinct issue was framed in respect of their claim to 
which no objection seems to have been made by the appellant. 
It was an effective decree made by a competent Court and was 
capable of being enforced until set aside. Admittedly, if the period 
during which the plaintifs were litigating for their rights is deduct- 
ed, their present suit isin time. Their Lordships are of opinion 
that the plea of limitation was rightly overruled by the High 
Court.” 


a) (t905) |. L. R. 37 Mad. 143; L. R. 31 L A. 17. 
(a) (1916) J. L. R, 43 Cale. 660; 24C. L. J. 1. 
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As stated above the defendants were restored to possession of 
the putni in October r917, which was more than 3 years before 
the 4th March, 1921, and there was nothing to prevent the plaintiff 
from suing them for rent of 1322. We are accordingly of opinion 
that the claim for the year 1322, is barred by limitation. 

The second point is whether the plaintiff is entitled’ to interest 
on the rent for the year 1323. But before deciding that point 
we have to decide the cross-appeal of the defendants 
on the question whether the claim for 1323 is entirely 
barred. That objection is raised on the ground that 
although the clain was within time when the suit was originally 
filed on the 2oth March 1920, it became barred on the qth March 
1921 when ‘the application for amendment was rade. In the 
body of the plaint it was stated that Lot Sajnorh was settled in 
putni with the shebaits of the Deity Lakshmi Janardan Thakur, 
but in the cause title their names were not mentioned. It is 
stated on behalf of thesdefendants that the original putnidars whose 
names appear in the zemindar’s sherista are al dead ; but it is 
found that the Debattar property is under the management of a 
committee consisting of four persons and it was they who brought 
the suits for rent against tenants of the putni. They have been 
sued as defendants. They are shebaits, and it is also found that 
other persons who are alleged by the defendants to have interest 
as shebaits never got their names registered under the provisions 
of the Bengal Tenancy Act. in these circumstances we think that 
the application for amendment was merely for an amendment of 
the description and not for adding new parties to the suit. The 
claim for rent for the year 1323 is therefore not barred by 
limitation. 

The question now is whether interest should be allowed. The | 
Court below disallowed interest on the authority of a décision of 
this Court in the case of Dkunput Singh v. Saraswati Misrain (1). 
That case, however, is distinguishable from the present case. In 
that case it was the zemindar himself who had purchased the 
property and was in possession. It was found that he himself had 
collected some of the rent, and in the circumstances he was not 
allowed any interest. In the present case a third party purchased 
the property and the defendants amicably settled the question of 
mesye profits with that purchaser. The defendants have actually 
realised rents from the tenants for the year 1323 by means of rent 
suits, as appears from ‘the rent decrees produced in the case. 

(1) (1891) I. L. R. 19 Cale 267. R 
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It is pointed out by the learned vakil for the defendants that 
these rent decrees were filed at a very late stage of the suit and they 
ought not to have been allowed to be put in at that stage. But 
they were decrees of Courts and it was not suggested that 
they were obtained by collusion or fraud. We think the plaintiff 
is gntitled to get interest on the rent for the year 1323. 

The last point is whether the suit ought to fail because it 
was not brought against all the heirs of the original tenants. But 

“as already stated the Debattar estate is in the hands of a committee 
of management. Itisa putni taluk and it is found that none 
of the other heirs has got his name registered in the zemindar’s 
sherista. In these circumstances we do not think that there is 
any substance in this contention. 

The result is that in appeal No. 227 of 1922 the plaintiff's claim 
for rent, cesses aud interest for the year 1322 is dismissed. But 
the plaintiff will get interest on the rent and cesses for the year 
1323 from. the defendants. Appeal No. 291 of 1922 is dismissed 
entirely. Eacheparty will bear his or thelr own costs in both the 
appeals. 

A. TM. Appeal No. 227 allowed in part: 


Appeal No, 291 dismissed. 


CIVIL RULE. 


Before Mr, Justice Pearson and Mr. Justice Graham. 
PROMOTHA NATH MULLICK | 


1. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Award—Objection on certain poini—Award, if can be attacked on some other 
ground—- Objection falling on same category--Cand Acquisition Act (I of 
1894), Secs. 11, 12, 18, t9-~Delay. 


Per curiam : When an- objection has been taken under one of the headings 
mentioned in section 18 of the Land Acquisition Act, and a reference made in con- 


sequence, itis not open to the claimant to attack the award upon objection 
falling under some other heading. The Judge is to determine the matter of the 


*Civil Rules Nos. 473, 474 and 475 of 1924,.against the order of P. C. De 
Esq, Land Acquisation Judge of 24-Perganahs, dated the 16th April, 1924. 
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Civit. award to the extent comprised within the objection, and apart therefrom the 
1924. award is final under section 12 of the Land Acquisition Act. 
ew 


New objections belonging to the same category may be allowed to be gone 
into: Hughli Mills Co. v. Secretary of State for India in Council (1). 


Promotha 


v. 
aet ee Nasa Fer Graham, F: Even if fresh objection to the award be entertainable, a 


me Judge is justified in refusing to entertain it on the ground of delay. - Š 


Application under section 115 of the Code of Civil Procedure 
by the Objector. 


The material facts appear from the judgment of Graham J. 


Dr. Dwarka Nath Mitler and Babu Narayan Chandra Kar 
for the Petitioner. 


Babu Surendra Nath Guha and Moulvi Nusuddin Ahmed for 


the Opposite Party. 
; C. A. V. 
The judgments of the Court were as follows : 


Pearson J: In these applications it is sought to set aside an 
order of the Land Acquisition Judge refusing to*enter upon an 
enquiry as to the area and measurement of the land acquired. 

The declaration was published in August 1920 and objections 
were put in by the claimant before the Collector in January ro2r. 

; In April 1921 the claimant filed a petition, after the Collector had 
made his award, asking for a reference to the Judge, upon the 
specific ground “for determination of the proper compensation and 
valuation for the lands acquired.” The reference ‘was made accord- 
ingly. In April 1924 the petitioner put in a further application 
before the Judge raising an objection as to the area of the land 
acquired and asking that either Government should be called upon 
to admit the area or a local enquiry should be held. This applica- 
tion was refused by the learned Judge, and thereupon the present 
Rules were obtained. y 

It has been contended on behalf of the applicant that once a 
reference has been made it is open to the party to attack the award 
upon any ground even though not forming the subject of objection 
at the time the reference is applied for. In support of this conten- 
tion it is pointed out that when a reterence is made, it is under 
section 18 of the Land Acquisition Act which provides that the 
claimant may “require that the matter be referred by the Collec- 
tor,” and emphasis is laid upon the expression ““the matter” as 
showing that what is referred is not necessarily limited to the 
objection. Reference has also been made to certain reported cases 


(4) (rong) 12 C. L.J. 489. e 


Alay, 22. 
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as supporting the argument In the case of the Aughli Mills Co. v. 
Secretary of State for India in Council (1), itis said in the course 
of thé judgment that “ the whole case is referred, not merely the 
objection, for determination:” The meaning of that must be taken 
in relation, to the facts in that case, and the decision is that where 
areference is made on an objection as to compensation, the 
Judge may go into and decide that question on its merits even 
though he reject the principle of assessment put forward by the 
claimant. The case of Jn Re Land Acquisition Att—In Re 
Rustompt Jtjtbhat (2) does not carry the matter further, but shows 
that where an objection has been made and the reference is before 
the Judge, the claimant is not necessarily to be restricted to the 
particular ground on which the objection was based’ in the first 
instance. . 

There is however no case to which we have been referred 
which goes to the length of laying down that where an objection 
has been taken under one of the headings mentioned in section 
18, and a reference made in consequence, it is nevertheless open 
to the claimant to attack the award upon objection falling under 
some other heading. And although the Court of the Land Acquisi- 
tion Judge is a Court of special jurisdiction, the powers and duties 
of which are defined by the statute, B. Z. S. N. Co. v. Secretary of 
State (3), I am not persuaded that the proper construction of the 
Act is that contended for by the applicant. On the other hand as 
pointed out by the learned Government Pleader the earlier sections 
of the Act particularly sections 11 and 12 treat the questions of 
measurement and compensation as distinct. Section 18 recognises 
the same distinction in setting out the various objections that may 
be taken, and the distinction is maintained in section 19. Section 
20 deals with the service of notice “ specifying the day on which 
the Court will proceed to determine the objection” and section 
21 provides the scope of the enquiry is to be restricted to a con- 
sideration of the interest of the persons affected by “ the objec- 
lion.” Having regard to these considerations I am of opinion that 
the construction contended for by the applicant is too wide. I 
think that what has to be determined by the Judge is the matter 
of the award to the extent comprised within the objection, and 
that apart therefrom the award is final under section z2 of the 
Act. In my opinion the learned Judge took a correct view of the 


(1) (1903) 12 C. L. J. “489. (a) (1905) I. L. R. 30 Bom. 341. 
(3) (t910) J. L. R. 38 Calc. 330; 12 C. L. J. 505. 
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matter and the Rules must be discharged with costs, one gold 
mohur in each Rule. 

Graham J: We are invitedin these Rules to set aside an 
order of the Land Acquisition Judge of the 24 Parganahs refusing 
to entértain an objection with regard to measurement.and to 
direct a local inquiry in connection with a reference made to 
him under section 18 of the Land Acquisition Act. The proceed- 
ings in the case in question related to certain lands required for 
the Grand Trunk Carial project, and the declaration was publish- 
ed in the Calcutta Gazette of the 4th August 1920. .The usual 
enquiry by the Collector followed and the petitioner, not being 
satisfied with the award, asked for a reference to the Land Acquisi- 
tion Judge for the determination, as therein expressed by him, of 
“ the proper compensation and valuation of the lands acquired” 
The Collector then referred the case under sections 18 and 19 
of the Act, and after this and other connected cases had been 
pending in the Judge’s file for about three years¢an application 
was made by the claimant, as already stated above, praying for a 
local enquiry in order to ascertain the area of the land. The 
Land Acquisition Judge rejected the application holding that the 
objection as regards measurement, which did not form part of the 
reference, could not be entertained at that stage of the case, and 
the case was directed to proceed according to law. 

The petitioner then moved this Court and obtained the present 
Rules and the substantial contentions urged by the learned vakil, 
who appeared on his behalf, were that the Court below has taken 
an erroneous view of the law, that it has refused to exercise a 
jurisdiction vested in it by law, and that the learned Judge ought to 
have held that what was referred to him by the Collector was the 
whole case, and not merely the particular objection contaimed in 
the reference. 

In my opinion those contentions are not well founded. Looking 
to the scheme of the Act generally and having regard in particular 
to sections 18 and 19 taken in conjunction with sections 11 and 12 
it appears to be reasonably clear that the questions of area and 
compensation are treated as distinct matters, and that the enquiry 
before the Judge is restricted to the ground or grounds upon which 
objection to the award has been taken as stated in the application 
made under section 18. Section 18 specifies the four grounds of 
objection in respect of which reference may be asked for, viz., 

t, Measurement. | 

2. Amount of compensatior. 
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3. Persons to whom payable. , Civit. 
4. Apportionments of compensation. 1924. 
Sub-section (2) .of Sec. 18 makes it obligatory to state the ERA 


grounds of objection in the application. This was done in the | v. 

present instance, and it-is clear that the ground taken was only Fei dares Hanae 
under the second head, viz., the amount of compensation. That Parse a 
being so the scope of the inquiry was restricted to that matter and a 

to that matter only, and I think the Land Acquisition Judze was 

right in refusing to extend it so as to include a ground which had 

not been referred to him, or included in-the application for refer- 

ence. As a matter of fact the award of the Collector, except in so 





far as it related to the question of compensation, had become final r 
under section 12 of the Act long before the application® was made 
for local inquiry. ° 


The learned vakil for the petitioner has referred to authorities 
in support of his contention that when once the case is referred 
to the Court the whole case must be held to lave been referred and’ 
not merely the specific objection taken in the reference. None of 
the cases seems to go quite so far as this, though no doubt new 
objections, provided they belong to’ the same category, may be’ 
allowed to be gone into. This however is not a case of that 
description. 

In my opinion the view adopted by the Court below is right, 
and in any case, even if the fresh objection had been entertainable, 
I think that in view of the delay which had taken place in making 
it, the learned Judge would have been justified in refusing to 


‘2. 


entertain it, 
For the reasons stated I agree that the Rules must be dis- 


char ged. 


A. T, M, Aules discharged, 
i ® 
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CVIL REFERENCE. 


Before Sir Nalint Ranjan Chatterjea, Knight, Judge, Mr. Justice 
; Mukerji and Mr Justice Chotaner. 


ROGERS PRATT SHELLAC CO. C y 
v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Income tax—Liability to assessment— Non-resident company—Profits—indian 
Income Tax Acti VH of 1918), Secs. 243) 3, 5,33 (I), (Act XI of £922}, Secs. 
4s 42 (F)—income from businrss—' Business connection ’ — Income — 
< Accrues’—* Arises’—* Receives’ —Consolidating and amending Act—Law, 
how ascertained—Reference ta previous Act, when allowed. 


Fer curiam: A certain company was incorporated in the United States of 
America with its head quarters in the city of New York. The company hada 
branch office‘in Calcutta to buy gum, shellac and other Indian products, and a 
factory at A in the United Provinces. No sales were conducted in India by the 
company: their transactions were limited to the purchase of shellac and other 
goods, some of which were purchased on account ofa certain Gramophone 
Company which used to pay the company a fixed percentage on the purchase 
plus expense, while the balance was sold in the open market, It isan admitted 
fact that no part of the company’s income accrued, arose or was received 
in British India; it accrued or arose, indirectly through or from business 
connection ia British india : 


Held, that the company were liable to pay income tax and super tax under 
section 33 (1) of the Indian income Tax Act, 1918, read with sections 3 and 5 


of that Act, for the period before 1922, and under section 42 (1) read with sections . 


4and 6 ofthe Indian Inzome Tax Act, 1922, for the period 1922 and after : 
Board of Revenue v The Madras Export Company (1) not followed Sully ve 
Atiorney.General (2): Grainger and Son v. Gough (3) and Smidth v. Green” 
wood (4) explained 


That so far asthe factory at Afp the United Provinces was. co®cerned, 
the company were liable to be taxed, as there was a manufacturing branch of 
the company, 


Per N. R. Chatterjea and Chotsier, $7: Under section a Cl. (3) of the 
Indian Income Tax, 1918, "“ business” includes, among other things, any 
‘manufacture.’ An income from such manufacture 1s an income from “ business” 
and as such taxable under sections 3 and 5. 


Per Mukerji, F: On any point specifically dealt with in a consolidating and 
amending Act, the law is to be ascertained by interpreting the language used in 


*Reference under Income Tax Act by the Commissioner of Income Tax. 
(1) (1922) 1. L. R. 46 Mad, 360. (2) (1860) 5 H. & N. 711. 
(3) (1846) A, C. 335. i WG 

(p (1920) 3 K. B. 275; (1921) 3 K B. 5833 (1932) 1 A. C. Alef. 
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the statute in its natural meaning, uninfluenced by considerations derived from 
the previous state of the law: Admsssisirator-General v., Fremial (1) and 
other cases. j 


Reference to the previous state of the law would be permissible for the pur- 
pose of aiding in the construction of a new statute if any provision therein is of 
doubtful import: Bank of England v. Vagliano (2) and other cases. 


@ 
The word ‘income’ implies the idea of receipt, actual or constructive. 
The policy of the Indian Income Tax Act is to make the amount taxable when 
it is paid or received either actually or constructively. 


The word ‘ accrues’ in section 3 (1) of the Indian «Income Tax Act, 1918, 
means growing, or growing up, by way of addition or increase or as an accession 
or advantage ; the word ‘ arises’ means ' comes into existence or notice or presents 
itself’. The former connotes the idea of a growth or accumulation, and the 
latter, of the growth or accumulation with a tangible shape so as to be receivable. 
Both the words are used in  contradistinction to the word ‘receive’ 
and indicate a right to receive. They represent a stage anterior to the point 
of time when the income becomes receivable and connote a-character of the 
income which is more or less inchoate: Colquhoun v. Brooks (3). 


Under the Indian Income tax, what is sought ia be tared, must be income, 
and it cannot be taxed unless it has arrived at a stage when it can be called 
‘income. In order to determine whether it is taxable under the Act, the 
place where it has accrued or has arisen or has been received, has got to be ascer- 
tained. Section 3 (1) ignores the person and only takes into account the place 
where the income accrues, arises or is received. Income may accrue at one 
place, arise at another and be received at a third. Again, it may accrue or arise 
in respect of or out of something situated at one place but accrue or arise to 
a persen at a different place. 


To apply the provisions of sections 3 (t) and 5 of the Indian Income Tax 
Act to concrete cases, six different classes of cases will have to be taken into 
account, viz., where the income accrues in British India, where it is deemed 
to accrue in British India, where it arises in British India where it is deemed to 
arise in British India, where it is receive] in British India, and where it is 
deemed tobe received in British India. In all these six classes of cases the 
income? provided it comes within one or other of the classes of income mentioned 
in section 5 and is not otherwise saved or excepted by the Act, is chargeable to 
tax. Once an income is found to exist, it will have to be examined whether it 
has accrued or arisen or been received in British India. If so, itis chargeable. 
If not, the provisions of the Act will, have to be looked into to find whether there 
i s any provision under which it is deemed to accrue or arise or to be received 
in British India. If the income is received in British India, no matter wherever it 
may have arisen or accrued, that is to say, if it is received by a resident in British 
India from sources that lie outside, it is taxable. If it is income derived from 
an outside source and is receiyed outside British India by a person resident in 


(1) (1895) I. L. R. 22 Calc. 788 P, C. 
(2) (1891) Ae C. 107 K115). 
(3) (1888) 21 Q. B. D. 52 (59). 
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British India it is chargeable if this receipt outside is deemed under the Act to 
“be receipt within British India. 


If income accrues or arises in British India either to a resident ora non- 


, resident, it is chargeable. In the case ofa non-resident such or so` “much Of his 


income as arises or accrues to him whether directly or indirectly from any business 
connection in British India, is under section 33 (1) to be deemed to accrue or 
arise in British India, and is so chargeable under the Indian Income Tax Act. No 
income which does not represent profits or gains, mot ‘accruing òr arising in 
a point of fact within British .India has been made chargeablé by this 
sections 


Section 44 (1) of the Indian Income Tax Act, 1918, does not go beyond secs 


' tion 3 in any respect : ‘it really makes no income chargeable which is not 
< chargeable under section 3; it imposes -no liability .on a non-resident 


which is not imposed by section 3; it merely explains what kind of 


` income, in fact arising or accruing in British India to a resident outside is to be 


deemed as arising or accruing in British- India for the purpose’ of the Act and 
provides for a method of realisation; namely, by assessing the agent and holding 
him liable for payment of the tax. Under section 3 (1) itis the income that is 


l charged to tax, in section 33°(1) the ‘profits’ or ‘ gains’ are deemed to be the in- 


- come so fiable ; only so much of the income as represents fhe profits Or gains 


- derived under conditions specified in the section are so deemed. 


Section 33-(1) of the Indian Income Tax, 1918, means that the non-resident 
assessee isto be made liable to tax for such profits or gains which accrue or 
arise to him directly or indirectly through or from any business connection 
within British India. The accrual or arising of income to a person is different 
irom the receipt of the income by him. 


The power of taxation of any State is, of necessity, ‘limited to persons, pro- 
‘perty or business within its territorial jurisdiction. : | 


Profits and gains from business connection are included in the general Sapia 
S on ““incomêè derived from business’? used i in section 5: i 


The word ‘ business” is one of large and indefinite import and connotes 
something which penpics attention ang labour 0f a person tar the purgo e of 
profit, 

e Pag F 6 Pe 

A concern by reason of which ong can be said to have connection with an 
occupation continuously carried on,.,far, the; purpose of See business 
connection. : ae: PR, LB 


| ‘3 


«+ Referénce wider section 66-of the Indian Teine Tax’ Act, XI 


‘of r922, and section 5t of Act ‘VTE of” 1918, by the Commissioner 
of Income Tax, at the instance of the’ Assessee. 


- 


The material facts appear from the: dawai 
“` Messrs. Langford James ‘and Ameer Ali for the Assessee, ~ 


Mr. S. R. Das (Advocate: General) for the ‘Ancome_ Tax Com- 
missioner. pe tig 


IN 
4 


The judgments of the Court were as follows: ` ee 
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N. R. Chatterjea J: This is a case stated by the Commis- CIVIL. 
-sioner of Income Tax, Bengal, under the provisions of section 66 1924. 
of Act XT of 1922 and section ar of Act Vil of r918., Rogers Pratt 

The Rogers Pratt Shellac Company is incorporated in the Shellac Co. 


United States ‘of America with its head-qħarters in the city of Saaria of State 
‘New York. The company have a branch office in Calcutta to buy for India in Council. 
gum shellac and other Indian products, and a factory at Wyndham-_. - May, 28. 
gunj in the United Provinces. No sales are conducted in India — 
by the company: their transactions are limited to the purchase of 
shellac and other goods, some of which are purchased on account 
of a certain Gramophone Company which pay the company a fixed 
percentage on the purchase plus expense, while the balance is sold 
in the open market. j 
Income tax was assessed for the years 1921-22 as also super 
tax, and the tax was paid under protest on the 6th May, 1922. 
They were similarly assessed for the year 1922-23, and the tax 
was paid on the 29th March 1923 with a nottce that “ they shall in 
all probability appeal against the assessment.” On the 27th June 
1923 they made an appeal to the Assistant Commissioner of Income 
Tax against the assessment, and for. refund of the amounts paid 
for income tax and super tax respectively ‘for the year 1921-1922. 
. A similar petition was made with regard to the assessment for 
the next year. The Commissioner of Income Tax on the 13th 
October, 1923, howevet, confirmed the assessments. Thereafter 
-the Commissioner of Income Tax at the instance of the company 
made a reference under section 66 of Act AI of ioe and section 
sr of Act VII of 1918 as stated above. > 
The reference was made under Act VII of 19 18 : as well as under 
Act XI of 1922, the reason being that the income‘tax for 1921-22 
was assessed and levied under Act VII of 1918 and that for-1g22-23 
under the new Act XI of 1922. The provisions of .: the two Acts 
are generally speaking, similar with certain exceptions. 
Section 3 (1) of Act VII: of 1918 lays down “ save as herein- 
- after provided, this Act shall apply to all income from whatever 
source it is derived if it accrues or arises or is. received in British 
India or is under the provisions of this Act deemed. to accrue or 
arise or tn be received in British India.” By section 5, certain 
- classes of income are chargeable to income tax, and they include 
“income derived from business.” 
Section.4 of Act XI of 1922 is similar to’section 3 of Act VII of 
1918 except that it says thatthe Act shall apply to all income, 
. profits or gains as described or comprised in section 6, There is a 
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Civi. sub-section (2) added to section 4 of the Act of r922 which was not 

1994. in the Act of 1918, which will be referred to later. Section 6 of 
Rogers Pratt Act XI of r922 is also similar to section 5 of Act VII of 1918 only 
Shellac Co. that the word “ heads” is used in the former instead of “ classes” in 


Beare ch State the latter, and the item (IV) is described as “business” instead 
for India in Council. of “ income derived from business” as in Act VII of 1918. Read- 
N. R. Chatterjea, 3. ing sections 4 and 6 of Act XI of 1922 (sections 3 and 5 of Act 
=. VII of 1918) together. all income, deriyed from “ business” (1) 
accruing, arising or received in British India or (2) deemed under 
the provisions of the Act to accrue or arise or to be received in ' 

British India is taxable income. 

Now it is admitted that no part of the company’s income 
accrued, arose or was received in British India. Section 33 (r) of 
the Act, however, provides that “in the case of any person resid- 
ing out of British India all profits or gains accruing or arising to 
such person whether directly or indirectly through or from any 
business connection ir British India shall be deemed to be income 
accruing or arising within British India and shall be chargeable 
to income tax inthe name of the agent of any such person, and 
such agent shall be deemed, forall the purposes of this Act the 
assessee in respect of such income tax.” The contention of the 
Government is that although the income neither actually accrued, 
arose nor was received in British India such income, as laid down in 
section 33 (1) shall be deemed to be income accruing or arising 
within Pritish India as it accrued or arose whether directly or indi- 
rectly through or from business connection in British India. In other 

-words, the charging section (section 5) was enlarged by the provi- 
sions of section 33 (1). Oa the other hand it is contended on 
behalf of the company that section 33 (1) is merely what is called 
a “ machinery” section enacted for the purpose of laying down the 
mode in which the tax is to be levied in,the case of a. non- 
resident person, and providing that in such a case his agent is to be 
deemed to be the assessee in respect of the income tax. 

Now, sections 3 and 5 of the Act appear in Chapter r, which is 
headed ‘taxable income.’ Section 5 as stated above enumerates 
the classes of income chargeable to income tax the “(LV)” class 
being “income derived from business.” Chapter IV of the Act 
headed “Liability in special cases” contains a group of sections 
which provide that in the case of minors, lunatics, etc., or persons 
whose properties are managed by others such as the Court of Wards, 
Administrator Genera] etc., the income ‘tax would be levied and 
recoyerable from the guardjan, trustee, the Court of Wards, etc., 


3 - = 5 Ps 
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as the case may be. There is no doubt that section 3t and 32 ee: 
are “ machinery” sections. Then comes section 33 (1), the latter 1924. 
part of which lays down that a non-resident person shall be charge- paged 


Rogers Pra't 
able to income tax in the name of the agent of any Shellac Co. 


such person, and such agent shall be deemed to be for Secretary of State 
the purposés of the Act, the assessee in respect of such for Indla in Council, 
income tax. This part of section 33 (1) therefore also is 2 N. R, Chatterjea, 9. 
“ machinery” section. The question jis whether the first part of one 
the section is also a machinery section or a charging section. As 
already pointed out section 3 provides that that income not only 
accruing, arising or received in British India, but also income 
which under the provisions of the Act is “ deamed to accrue or 
arise Or to be received in British India” is taxable income. The 
first part of-section 33 (1) lays down that income arising or accruing 
to a person residing out of British India whether directly or indirec- 
tly through or from any business connection in British India skal? be 
deemed to be income accruing or arising within British India. Taking 
the language literally, it seems that income accruing or arising toa 
non-resident person in certain cases though not actually accruing or 
arising within British India shall be deemed to be income accruing 
or arising within British India, and reading section 33 (1) together 
with sections 3 and 5. such income is liable to tax. This no 
doubt would extend far beyond what is recognised in England or 
had been recognised in British India previous to Act VII of 1918, 
as the territorial limit of taxation of income derived from 
business, 
On behalf of the company, we have been referred to certain- 
English cases, and a case in the Madras High Court: Zhe Board 
of Revenue v, The Madras Export Company (1). 
In Sully v. Attorney General (2) an American firm carried on a 
business in New York which consisted in the resale there of goods 
purchased on their account in England. One of the partners 
who resided in Nottingham transacted the business of the firm in 
England which consisted of purchasing and shipping goods for 
exportation, but no money was received inEngland except from New 
York for purchasing the goods. The profits arose on the sale of 
the goods at an increased price in America lt was held that the 
firm did not exercise its trade inthe United Kingdom so as to 
subject it to income tax. Cockburn, C. J., observed “wherever 
a merchant is established in the course of his operations his deal- 
ings must extend over various places ; he buys in one place and 


(1) (1922) & L. R, 46 Mad. 360. (2) (1860) 5H GN. 711. 
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Civit. . sells in another. But he has one principal place in which he may 
1924. be said to trade. viz., where his profits come home to him, That 
wd ‘ ; a ; : 

Rogers Pratt is, where he exercises his trade. lt would be very inconvenient 
Shellac Co. if this was otherwise. Ifa man were liable to income tax in every 


Serey of State country in which his agents are established, it would lead to great 
for India in Council. injustice. The argument for the Crown must be carried to this extent, 
N, R. Chatterjee, ¥ that merely buying goods in -this country is a trade exercised here 

= so as to subject the purchaser of the goods to income tax....It would 
be most impolitic thus to tax those who come here as customers. 
The subjects of a foreign state, not resident here, cannot be made 
amenable to our laws. How then are their profits to be made 
amenable to the fiscal law? Simply by the provision that who- 
soever carrieseon the business and receives the profits here shall 
be assessed. But in the present case, no profits are received by 
the firm, or exist in this country” 

A simjlar view was taken by the House of Lords in Grainger & 
Son v. Gough (1), wheredt was held that a foreign merchant who can- 
vasses through agents in the United Kingdom for orders for the sale of 
his merchandise to customers in the United Kingdom, does not exer- 
cise a trade in the United Kingdom within the meaning of the 
Income Tax Acts, so long as all contracts for the sale and all deli- 
veries of the merchandise to customers are made in a foreign, coun- 
try., Lord Watson observed (at pages 340-341) ‘‘ There may in my: 
opinion, be transactions by or on behalf of a foreign mer- 
chant in this country so intimately connected with his business 
abroad that without them it could not be successfully carried: on, 
which are nevertheless insufficient to constitute an exercise of his 
trade within the meaning of schedule D. In illustration of that ` 
view 4 may refer to Sully v. Attorney General (2) which was deci- ` 
ded in the Exchequer Chamber by no less than -six very eminent 
Judges.” 2 

The statutes under which the above cases were decided are 
the Income Tax Act 1853 and the Income, Tax Act, 1342. Chapter 
34, section 2, schedule D of Act of 1853 imposes a duty “ for and 
in respect of the annual profits or gains arising or accruing to >` 
any person whatever, whether a subject of Her Majesty or not, ` 
although not resident within the United Kingdom from.,..any trade 
..exercised Within the United Kingdom,” and chapter 35 section 
41 of the Income Tax Act of 1842 provides “Any person not 
resident in the United Kingdom whether a subject of- Her -Majesty 
or not shall be chargeable in the name of...any factor, agent or 


(1) (1896) App. Cases. 325. (2) (1860) 5 H. &N. 711. 
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receiver, having the receipt of any profits or gains arising as herein 
mentioned.......” 

It will be seen that under the English Acts, it is essential that 
the profits should arise from the exentse of the trade within the 
United kingdom. In the Indian Acts (VII of 19108 and XI of 1922) 
hoavever in the case of any person residing out of British India all 
profits or gains accruing or arising to such person whether directly 
, or indirectly through or from any business connection in British 
India shall be deemed to be income accruing or arising within 
British India. There is no such provision in the English Acts, and 
that distinguishes the English Acts and the cases decided there- 
under from the Indian Acts. 

In the case of Smidth v. Greenwood (1) [on appeal ¢2) and in the 
House of Lords (3) | the appellants were a Danish firm resident in 
Copenhagen manufacturing and dealing in cement-making and other 
similar machinery which they exported all over the world. They 
had an Office in London in charge of a qualefied engineer who was 
their whole time servant. He received enquiries for machinery 
such as the firm could supply, sent to Denmark particulars of the 
work which the machinery was required to do, including samples 
of materials to be dealt with, and when the machinery was supplied 
‘he was available to give the English purchaser the benefit of his 
experience in erecting it. The contracts between the firm and their 
customers were made in Copenhagen and the goods were shipped 
F. O. C. Copenhagen. It was held by Rowlatt, J., that the place 
where a trade was exercised, was the place where the transactions 
forming the alleged business were closed, in the case of a sellirg 
business by the sale of the commodity, and the profit thereby 
realised, and that therefore the firm exercised their trade in 
Denmark, and that they could not in respect of the same profits 
and gains exercise their trade elsewhere. ; | 

The question therefore, viz., whether the profits arose from the 
exercise of trade within the United Kingdom was the same as that 
decided in the other two cases cited above. But the provisions of 
section 31 sub-section 2 of the Finance Act (No. 2) of 1915 (5 and 
6 Geo. V. c. 89) were also considered in Smidth & Co., v. Green- 
wood. (1) That section runs as follows :—‘‘A non-resident person 
shall be chargeable in respect of any profits or gains arising whether 
directly or indirectly through or from any branch factorship, agency, 
receivership or management, and shall be so chargeable under 

. (1) (1920) 3 K. B. 275, (a) (1921) 3. K, B 583. 

(3) (1922) 1. A. C. 417. 


117 


CIVIL. 


1924. 
ww 
Rogers Pratt 
Shellac Co. 


g. 
Secretary of State 
foe India in Council. 


N. R. Chatterjea, F- 


=e, 


lah; 
iy See a 
Rogers Pratt 
“Shellac Co. 
Gores a WANA De, 
: Secretary of State, 
for Indfa in Council. 


` N: R. Chalterjed, F- 


THE CALCUTTA LAW JOURNAL. (Voi. XL. 


section 41 of the Income Tax Act 1842 as amended by this section, 


in the name of the branch factor, agent, receiver or manager,” 


Rowlatt, J., observed “The scope of this section is not very 


‘clear, but I am not prepared to hold that its effect is to bring into 
taxation profits made by non-residents from a trade not exercised. in 


the United Kingdom. To make an extensiun in the schethe of 
taxation of that magnitude and importance the Court is entitled to 
look for words of clear and direct enactment.” In the Court of 
appeal (x) Lord Sierndale M. R. observed “Section 31 is only for. 
the purpose of extending the operations of S. 41 of the Income’ Tax 
Act, 1842. That section is not a charging section and only relates 
to the method of charging pzr:ons who are made chargeable under 
schedule D. The duties mentioned in that section are the duties 
charged by schedule D. It has been called only. a machinery 
section i. e., a section which provides a method of carrying out the 
charge imposed by schedule D. 1 think this is its effect, and the 
expression ‘machinery’ has no doubt often been used, and is 
convenient, but I think it has also often been used in a wider 
sense than was intended by those who first used it, and may be 
fallacious, and I prefer not to use it. Section 31, sub-section r, 
l think clearly does nothing more than extend the method provided 
by section 41 of carrying out the charge imposed by schedule D, 
and it would be very strange if another sub-section of the same 


section imposed an entirely new charge not within the schedule at 


all. I agree with Rowlatt J., that such a thing, if intended, should 
be carried out with the greatest clearness, and that if a reasonable 
meaning can be given to the sub section without producing that 
effect a meaning should be given. I think this meaning can be 
given to it by adopting the construction suggested by the respon- 
dents, namely, that it merely points out or, so to speak, sums up 
the effect of S. 41 of the Act of 1842 as extended by So 31 of the 
Act of 1915, still keeping within the limits of the charge of schedule 
D.” In the House of Lords (2) Lord Buckmaster referring to 
section 31 (2) of the Finance Act 2 of 1915, observed: —* The 
appellant argued that the effect of that sub-section is to extend the 
operation of Sch. D of the Act of 1853 and to render the respon- 
dents liable to be assessed for income tax, even though upon the 
facts they did not exercise trade within the United Kingdom. I 
am unable to accept the argument that the sub-section has that 
effect. It is I think important to remember the rule, which the 
Courts ought to obey, that, where it is desired to impose. a new 


(1) (1921) 3 K. B. 583 (591) (2) (1992) t An C. 417 (422). 
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burden by way of taxation, it is essential that this intention should 
be stated in plain terms. The Courts cannot assent to the view 
that if a section in a taxing statute is of doubtful and ambiguous 
meaning, it is possible out of that ambiguity to extract a new and 
` added obligation not formerly cast upon the tax-payer. Sub-section 
2 bere ig at the best a subsection of an extremely doubtful 
character, and I think there is very great weight in the argument 
that has been placed before your Lordships by Sir William Finlay 
and Mr. Bremner that, as the original charging power of the earlier 
statutes was derived from their schedules, if it were desired to affect 
and alter the operation of those schedules some clearer and better 
reference should have been made to their terms than the 
obscure and indirect reference that must be found if the section 
under consideration.” e 

The charging provisions of the English Income Tax Acts are 
to be found in the schedules, and schedule D of the English Act 
of 1842 (5 & 6 Vict. C. 35 which is similar to that of the English 
Act of 1918) provides that tax under that schedule shall be charged 
in respect of 

(a) the annual profits or gains arising or accruing — 

(i) to any person residing in Great Britain from any kind of 
property whatever, whether situate in Great Britain or elsewhere ; 
and 
(ii) to any person residing in Great Britain from any profession, 
trade, employment, or vocation, whether the same shall be res- 
pectively carried on in Great Britain or elsewhere, and (iii) to any 
person whatever whether a subject of Her Majesty or not, although 
not resident within Great Britain from any property whatever in 
Great Britain, or from any profession, trade, employment or 
vocation exercised within Great Britain. 

Section 41 of the same Act provided as follows :—‘* And be it 
enacted, that the trustee, guardian, tutor, curator or committee of 
any person, being an infant, or married woman, lunatic, -idiot or 
insane, and having the direction, contro], or management of the 
property or concern of such infant, married woman, lunatic, idiot, 
or insane person, whether such infant, married woman, -lunatic, 
idiot or insane person, shall reside in Great Britain or not, shall 
be chargeable to the said duties in like manner and to the,same 
amount as would be charged if such infant were of full age, or 
such married woman were sole, or such lunatic, idiot, or insane 
person were capable of acting for himself; and any person not 
resident in Great Britain, whether a subject of Her Majesty or 
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Civic. not, shall be chargeable in the name of such trustee. guardian, 
1934. ` tutor, curator, ¿or committee, or of any factor, agent or receiv- 
tangani . ë A . e œ s 
Rogers Pratt er, having the receipt of any profits or gams arising as herein 
Shellac Co mentioned, and belonging to such person, in the like manner and to 


AE, of State the like amount as would be charged if such person were resident 
for India in Councils in Great Britain, and in the actual receipt thereof ; and evety 
N. R. Chatterjea, F such trustee, guardian, tutor, curator, committee agent or re- 
ceiver shall be answerable for the doing of all such acts, matters , 
and things as shall be required to be done by virtue of this Act in 
order to the assessing of any uct person to the duties granted 
by this Act, and paying the same.’ 

The Finance (No. 2) Act 1915, 5 & 6 Geo. V. C. 89, section 31 
lays down. 

“ (1) Section forty-one of the Incone Tax 1842 (which relates 
to the charge of Income Tax in special cases) shall, so far as it 
relates to the taxation of non-residents be extended 

(a) so as to make non-resident persons chargeable to income 
tax in the name of any branch or manager as weil as in the name’ 
of any factor, agent or receiver : and 

(b) so as to make non-resident persons so chargeable although 
the branch, factor, agent, receiver or manager may not have the 
receipt of the profits or gains of the non-resident, 

(1) A non-resident person shall be chargeable in respect of any 
profits or gains arising whether directly or indirectly through or 
from any branch, factorship, agency, receivership or management 
and shall be so chargeable under section forty-one of the Income 
Tax Act 1842 as amended by this section in the name of the 
branch, factor, agent, receiver or manager.” 

As pointed out by Lord Sterndale, M R. in Smidth & Co. 
v. Greenwood (1), the duties mentioned in section 31 (of the English 
Finance Act (1915) are the duties charged under schedule D (of 
the Income Tax Act of 1842) and sub-section (a) of section 31 does 
nothing more than extend the method provided by section 41 of 
carrying out the charge imposed by schedule D, and “ it would be 
very strange if another sub-section of the same section (sub-sec- 
tion 2) imposed an entirely new charge not within the schedule 
at all...such a thing if intended should be carried out with the 
ereatest clearness and that ifa reasonable meaning can be given 
to the sub-section without producing that effect, such a meaning 
should be given.” It appears from the last part of schedule D of 
the Income Tax of 1842 that the profits or gains of a non-resident 
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must arise from trade etc., exercised within the United Kingdom, 
and as Lord Sterndale, M. R. says it merely points out or, so to 
speak, sums up the effect of section 41 of the Act of 1842 as extend- 
ed by section 3r of the Act of rors séill keeping within the limits of 
the charge of schedule D. In other words the liability to tax is 
controlled by schedule D under which it is essential that the pro- 
fits should accrue or arise from trade etc., exercised within the 
United Kingdom, and that the territorial limits imposed by 
schedule D cannot be taken to have beeen widened unless by 
clear words to that effect. Itis contended by the learned Advo- 
cate-General that the Indian Income Tax Act VII of rgt8 does 
not recognise the territorial limit. Under section 3 of that Act 
income in certain cases for purposes of the Act, shall bè deemed 
to be profits accruing or arising or to be received in -British India, 
which indicates that income in certain cases though not actually 
accruing, arising nor received in British India shall for the purposes 
of the Act be deemed to have accrued, arisen dr been received in 
British India. The Indian Act therefore differs fron the English 
Act in this respect. Although therefore, section 31 (t) of the 
Indian Act VII of tgr8 is similar to section 3r of the English 
Finance Act, rors, there is the distinction that in the former there 
are no such words as appear in the latter viz, “ shall be deemed to 
be income accruing, or arising within British India." 

The Madras High Court in the case of the Board of Revenue 
v. The Madras Export Company (1) which in its facts is similar to 
the present case, has followed the English case of Smidth & Co. v. 
Greenwood (2). It hasheld that section 33 (1) of the Indian 
Income Tax Act did not create a new category of income which 
could be charged under the Act in addition to incomes mentioned 
under section 5 as chargeable under the Act, but that section 33 (1) 
merely provided a machinery by which non-resident foreigners 
(amongst others) trading in British India or having business connec- 
tion in British India could be taxed on income derived by them in 
British India. But the learned Judges do not appear to have 
noticed the difference between the Indian Act and the English Act 
in so far as the former Jays down that certain profits though not 
arising or accruing in British India shall be deemed to arise or 
accrue in British India. 

There are several matters however which have to be considered 
and which have been urged on behalf of the company. The first 
is the position of section 33 in the Act. As stated above it comes 


(1) (1922) 1. Ia R. 46 Mad. 360. (2) (1920) 3 K. B. 375, 
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under chapter IV headed “ Liability in special cases.” lt is to be 
observed that sections 31 and 32 dealing with certain special cases 
(such as guardians of persons under disability, trustees, agents, or 
Court of Wards, etc.,) merely lay down that the tax is to be /evted 
upon and recoverable from certain persons, while section 33 (1) 
provides that with regard to non-resident persons, income inecer- 
tain cases shall be deemed to be income accruing or arising within 
British India. The provision would perhaps more appropriately 
come in after section 4 (2) of the Act XI of 1922 which deals with 
the.converse case: ““ Profits and gains of a business accruing or 
arising without British India to a person resident in British India 
shall be deemed to be profits and gains of the year in which they 
are receivedeor brought into British India notwithstanding the fact 
that they did not,so accrue or arise in that year provided that they 
are So received or brought in within three years of the end of the 
year in which they accrued or arose.” 

Section 3 of the Acb VII of 1913 which comes under chapter I 
headed ‘ Taxable income’ expressly lays down that the Act shall 
apply not only to income accruing, arising or received in British 
India, but also to such income which under the provisions of this 
Act is “ deemed to accrue, arise or to be received in British 
India.” That section contemplates some provisions in.the Act 
according to which income though not actually aécruing or aris- 
ing in British India shall be deemed to have so accrued or arisen, 
and if a section in the subsequent part of the Act clearly lays down 
in what cases it shall be so deemed, such provisions must be taken 
as incorporated in section 3 which deals with “ Taxable income,” 
and the mere fact that such provision could have been more 
appropriately placed in some other part of the Act, cannot take 
away.its effect, if the meaning of the provision is clear. 

Sections 7 and 11 of Act AI of 1922 show: that incomé arising 
out of British India, may ın some cases be deemed chargeable with 
tax. The first head of taxable income under section 6 is “ Salaries” 
and section 7 (2) lays down “ Any income which would be charge- 
able under this head if paid in British India shall be deemed to be 


‘ so chargeable if paid toa British subject or any servant of His 


Majesty in any ‘part of India by Government or by a local authority 
established by the Governor-General in Council.” The sth head is 
‘* Professional Earnings” and section 11 (3) provides that “Profes- 
sional fees paid in any part of India to a person ordinarily resident 
in British India shall be deemed to be profits or gains chargeable 
under this head.” It may be said that sections 7 and 11 appear 
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under chapter lII headed '“ Taxable income,” and sections 7 and Civil. 

11 along with others lay down in detail what would come under TER 

the “heads” of income I to VI in section 6. That is so, and we Rogers Pratt 

refer to those sections merely as illustrations of cases in which the Shellac Co. 

income though not arising in British India shall be deemed to be Satay ct State 

chérgeable with tax. for India in Council- 
The next point for consideration is that section 33 (1) speaks of wW, R. Chatterjea, F. 

profits or gains through or from any Business connection in e 


British India whereas section 5 merely mentions .“ Income 
from business.” If by the expression “ business connection” 
in section 33 (1) was meant something different from 
“business” in section 5, then it would be going beyond the 
“ classes of income” which alone accurding to section’ 5 are char- 
geable to income tax. Section 6 of Act AI of 1922 uses the word 
“heads” instead of “classes.” The former expression seems to 
have been substituted to make it more comprehensive, we think 
the same thing was meant by the two expfessions “ business” and 
" business connection’ and for this reason. Even if section 33 
(1) be taken as a “ machinery” section, as contended on behalf of 
the company, the agent cannot be charged with income tax nor 
can the agent be deemed the assessee in respect of the income 
tax, unless the principal is chargeable. The principal is charge- 
able with tax upon income fron " business,” and unless the ex- 
pression ““ business connection” in section 33 (1) was used in the 
same sense as “ business” in section 5, the principal cannot be 
charged, and a fortiori the agent cannot be charged with the tax. 
The section accordingly even asa machinery section would’ be use- 
less. The English Finance Act (No. 2) of 1915, section 31 (2) 
uses the words “through or from any branch, factorship, agency 
receivership or management,” and the comprehensive expression 
“ business connection” was probably usedin the Indian Act to 
cover all those words. Then it is pointed out that the word 
““ property” in section 42 (1) (which was not in the previous Act 
VII of 1918) indicates that the section could not but bea 
“machinery” section. It is contended that the profits of “ pro- 
perty” in British India must accrue or arise in British India, and 
the fact that the profits of “ property” also shall in some cases be 
deemed to be profits accruing or arising in British India indicates 
that the section was merely intended to provide for the method in 
which the tax was to be realised. i 
The word “ property” seems to have been taken from the 
English Act, though the expression does not appear to have been 
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considered in the English cases cited above. It is possible to 
conceive of cases where a property may be situate in British India 
and the profits thereof may accrue or arise out of British India. 

The English Income Tax Acts lay down a territorial limit. 
The Indian Act lI of 1886 followed the English Law, but in Act 
VII of 1918 and Act XI of 1922, the Indian legislature ‘appezss to 
have gone beyond that limit. Whether that is politic and whether 
it contravenes the comity of nations, it is not for us to consider. 
We have to construe the ct, and having regard to the essential 
difference in language between the English and Indian Acts upon 
the point under consideration, we are unable to follow the English 
authorities decided with reference to the English statutes, or the 
Madras case referred to above. We accordingly hold that the 
company are liable to pay income tax having regard to the provi- 
sions of sections 33 (1) read with sections 3 and § of Act VII of 
1918, and section 42 ‘1) read with sections 4 and 6 of Act XI of 
1922. 5 

So far as the factory at Wyndhamgunj is concerned, it clearly 
comes within the Act. Admittedly there is a manufacturing 
branch of the company at that place, and under section 2 clause 
(3) of Act VII of tyr8 “business” includes among other things 
any “ manufacture.” The income therefore from such manufac- 
ture would be income from “ business”, and as such taxable under 
sections 3 and 5 of the Act. ; 

We make no order as to costs, 


Mukerji, J:—I have read the judgment just now delivered by 
my learned brother Chatterjea J and I entirely agree in the conclu- 
sions he has arrived at. In view, however, of the importance of the 
questions involved I desire to make some further observations. 

Before dealing with the cases decided under the” English 
Statutes to which our attention has been drawn, I propose first of 
all to deal with the relevant provisions of the Indian Acts. For 
this purpose, it is not very material to advert to the provisions of 
Act 11 of 1886, or the enactments which preceded the same or the 
subsequent amendments incorporated into the said Act by Act V 
of 1916 and Act XI of 1922. A perusal ofthe several enactments 
makes it clear that the Income Tax Act of 1918 (Act VII of 1918) 
effected a radical change in the scheme and scope of operation of 
this branch of law. The Act of 1918 professes to be a consolida- 
ling and amending statute; on any point specifically dealt with - 
in the Act the law is to be ascertained by interpreting, the language 
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‘used in the statute in its natural meaning, uninfluenced by con- 


siderations derived from the previous state of the law: Adminis- 
trator-General v. Premlal (1); Norendra v, Kamalbasint (2) and 
Ramdas v. Amerchand & Co. (3). Reference to the previous state of 
the law would be permissible for the purpose of aiding in the 
cofistruction of a new statute if any provision therein is of doubtful 
import: Bank of England v. Vaghano Bros. (4); Robinson v. 
Canadian Paafic Ry. (5); Morsey Docks vw. Cameron (6). I propose 
therefore to deal with the questions which arise on this Reference 
primarily in the light of the provisions of Act VII of 1918. The 
question as to what change, if any, was effected by Act X1 of 1922 
will be considered later. 

Reading S, 3 (1) and S. 5 of that Act it would’appear quite 
clearly that the legislature expressly enacted that save as otherwise 
provided by the Act, all income, that is to say, salaries, interest 
On ‘securities, income derived from house property, income derived 
from business, professional earnings, anti income derived from 
other sources—is chargeable to income tax, provided it accrues or 
arises or is ‘received in British India, or is under the provisions of 
the Act, deemed to accrue or arisé or to be received in British 
India. 

The section is divided into two parts: the first part deals with 
a reality i. e., where the income accrues or is received in British 
India; the second part deals with a legal fiction i. e. where the 
income is deemed to accrue or arise or be received in British India. 
A close examination of the provisions of the Act discloses that the 
fiction does not purport to transform something unreal into real ; 
the income ts there, it has accrued, or arisen or been received, the 


_ fiction only fixes the place where it is to be deemed as having 


accrued arisen or been received, and the fiction is resorted to in 
order to make some person other than the beneficiary liable. 

There is no provision in the Act under which income is deemed 
to be received in British India. ‘here is only one provision, and 
that is contained in S. 33 (1) under which income is deemed to accrue 
or arise in British India, Reading sections 3 (1) and 33 (1) together 
it would appear that it is income which really accrues or arises or is 
received in British India that is liable to tax; by a fiction some 


(1) (1895) I. L. R. a2 Cale, 788 (P.C.). 

(2) (1896) 1. L. R. 23 Cale. 563 1P. C.) (571-572). 

(3) (1916) 1. L. R, 40 Bom. 630 (636) ; 24 C. La J. 320. 

(4) (1891) A. C. 107 (145). (5) (1892) A.C. 481 (487). 
(6) (1864) 11 H. L. C. 443 (480). 
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aanak State British India. All these kinds of income however are such, as may 
for ice Couftcil. be said to have accrued or arisen at different places in British 
Mukerji 5. India by reason ‘of its having been the direct or indirect result of 
— some business connection ‘there or outside British India where the 
ultimate transactions producing the profits or gains took place—but 
under the Act they are deemed to have accrued or arisen in British 
India so as to ba taxable under the Act and recoverable by making 
some person, in British India responsible for its payment. To 
appreciate correctly the exact significance of these sections 2 
detailed examination of some of the provisions of the Act is 

necessary. 

First of all, turning to S. 3 (1) of the Act, we find the word 
income’ used there. Now, what is income? The¢erm is no where 
defined in the Act. The definitions of ‘‘Agricultural income” anc 
‘total income’ as contained in S. 2 afford very little assistance ir 
determining what is meant by income. In the absence of a statutory 
definition we must take its ordinary dictionary meaning ‘that whict 
comes in as the periodical produce of one’s work, business, lands 
or investments, considered in reference to its amount aod common; 
expressed in terms of money ; annual or periodical receipts accru 
ing to a person or corporation. (Oxford Dictionary). The wor 
clearly implies the idea of receipt, actual or constructive. Th 
policy of the Act is to make the amoust taxable when it is paid € 
received either actually or constructively. *Accrues’ ‘arises? an 
J received’ are ihree distinct terms. So far as receiving of incom 
is concerned there can be no difficulty ; it conveys a clear and def 
nite meaning, andI can think of no expression which makes its me: 
ning plainer than the word receiving itself, The words ‘accrue’ an 
‘arise ‘also are not defined in the Act. The erdinary dictionary me: 

_ nings of these words have gat to be taken as the meanings attachin 
tothem. ‘Accruing’ is synonymous with ‘arising’ in the sense 
Springing as a natural growth or result. The three expressio 
‘accrues’ ‘ arises’ and ‘is received having been used in the sectio 
strictly speaking, ‘ accrues’ should not be taken as synonymous wil 

. arises’ but in the distinct sense of growing or growing up by wi 
of addition or increase or as an accession or advantage ; while tl 
word “ arises," means comes into existence or notice or presents 
self. The former cor notes the idea of a growth or accumulation a: 
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the latter of the growth or accunulation with a tangible shape so as Crvit. 
to be receivable. It is difficult to say that this distinction has been 1974. 
throughout maintained in the Act and p2rhaps the two words seem R beer Pali 
to denote the same idea or ideas very sinilar, and the diference Shellac 10. 


only lies in this that one is more appropriate than the other when Sinin ‘of State 
applied tò particular cases. It is clear however as pointed out by for India in'Cauncit, 


Fry L. J. in Colguhoun v. Brooks (1) (this part of the decision not Mukerji, y. 
having been affected by the reversal of the decision by the Hou-e Ba 


“of Lords) (2) that both the words are used in contradistinetion to 
the word ‘ receive’ and indicate a right to receive. They repre- 
sent a stage anterior to the point of time when the income 
becomes receivable and connote a character of the income 
which is more or Jess inchoate. ; a 

One other matter need be noted in connectior with the section. 
What is sought to be taxed must be income and it cannot be taxed 
unless it has arrived ata stage when it can be called ‘income. 
In order to determine whether it is taxa sle Under the Act the place 
where it has accrued or has arisen or has been received has got to 
be ascertained. The section ignores the person and only takes inta 
account the Pace where the income accrues, arises or is received, 
Income may accrue at one place, arise at another and be 
received at a third. Again it may accrue or arise fn respect of or 
ous of something situated at one place but accrue or arise toa 
person at a different place. 

To apply the provisions of sections 3 (1) and 5 aforesaid to con- 
crete cases, six different classes of cases will have to be taken into 
account: viz., where the income accrues in British India, where it 
is deemed to accrue in British India, where it arises in British In- 
dia, where it is deemed to arise in British India, where it is received 
in British India and where it is deemed to be received in British 
India. “Upon the plain meaning of the two sections aforesaid in all 
the above six classes of cases the income, provided it comes within 
one or other of the classes of income, mentioned in section 5 and is 
not otherwise saved or excepted by the Act, is chargeable to tax. 
Once an income is found to exist it will have to be examined 
whether it has accrued or arisen or been received in British India. 
If so, it is chargeable. If not, the provisions of the Act will have 
to be looked into to find whether there is any provision under 
which it is deemed to accrue or arise or to be received. in British 
India. l 


- (1) (1888) 21 Q B. D 52 (59). 
WUS) 34 A. C. 494- 
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Now of the six classes of cases aforesaid, the last two may be dealt 
with in very few words. If the income is received in British India no 
matter wherever it may have arisen or accrued, that is to say, if it is 
received by a resident in British India from sources that lie outside, 
it is taxable. if it is income derived from an outside source 
and is received outside British India by a person resident "in 
British India, it is chargeable if this receipt outside is deemed 
under the Act to be receipt within British India. The Act, 
does not expressly say what income received by a person 
outside British India shall be deemed to be received in British 
India, so as to be chargeable to tax by the operation of S. 3 (1). 
So far as receipt outside British India 1s concerned there are two 
instances where such receipt has been made chargeable. The Act 
by section ro sub-section ( 3) has made provision for a particular case 
of this nature by enacting that professional fees paid in any part of 
India to a person ordinayily resident in British India shall be deemed 
to be income chargeable under the head of professional earnings. 
By section 6, sub sec. (2), any income which would be chargeable 
under the head of salaries if paid in British India shall be deemed 
to be so chargeable if paid to a Britis subject or any subject or, any 
servant of His Majesty in any part of india by Government or by a 
local authority established by the Governor-General in Council. 
I have not been able to discover any other provision in the Act 
by which income which is received outside British India, (and 
which neither accrues nor arises in British India nor is deemed by 
the Act to accrue or arise in British India) has been made charge- 
able. Both these cases however are cases where the imposition © 
may be justified by the consideration that in one the income has 
accrued fo a person who is ordinarily a resident of British India 
and in the other it has accrued or arisen toa British subjech or a 
servant of his Majesty and has been paid ov¢ of the British India” 
Exchequer and has so accrued or arisen in British India. 

To turn, then, to the first four classes of cases, for the sake of 
brevity and convenience they may be dealt with as really of two 
kinds—the distinction between “accruing” and “arising being left 
out of account for the moment. Taking the cases of a resident and 
a non-resident separately in connection with the accruing or 
arising of income as aforesaid, the position is this: If income 
accrues or arises in British India either to a resident or a non- 
resident it is chargeable ; for, as already observed, section 3 does not 
make any distinction between residents and non-residents. In the 
case of a non-resident such or so much of his income As arises or 
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accrues to him whether directly or indirectly from any businees 
connection in British India, is under Sec. 33 (1) to be deemed to 
accrue or arise in British India, and is so chargeable under the 
Indian Income Tax Act. It will be séen from the very nature of the 
cases contemplated by the section that no income which does not 
represent profits or gains, not accruing or arising in a point of fact 
within British India has been made chargeable by this section, nor 
is a non-resident made liable by this section, as he is already liable 
by reason of S. 3 of the Act. The profits or gains made chargeable 
are profits or gains which have accrued or arisen within British 
India. S. 33 (1) therefore in my opinion does not go beyond S. 3 
in any respect: it really makes no income chargeable which is not 
chargeable under S. 3, it imposes no hability on a non-resident 
which is not imposed by S 3, it merely explains what kind of 
income, in fact arising or accruing in British India to a resident 
outside is to be deemed as arising or accruing in British India for 
the purpose of the Act and provides for a methoi of realization, 
namely by assessing the agent and holding him hable for payment 
of the tax It is interesting to note that whereas in Sec. 3(1) it is the 
income that is charged to tax, in S 33 (1) the ‘profits’ or “gains” 
are deemed to be the income so liable, indicating that only so 
much of the income as represents the profits or gains derived under 
conditions specified in the section are so deemed. 

The section as I readit only means that the non-resident 
assessee is to be made liable totax for such profits or gains 
which accrue or arise to him directly or inuirectly through 
or from any business connection within British India. He may 
have received the income outside British India; it may have 
accrued or arisen to him which he was outside British India ; 
but the same or such parts ofitas may be taken to be profits or 
gains accfuing or arising through such connection is to be deemed 
as income accruing or arising in British India and so chargeable 
to tax. In my opinion, in such cases it will have to be ascertained 
by the taxing authorities what profits or gains (out of the income 
made by such a person) accrued or arose to such person, directly 
or indirectly, through or from any business connection in British 
India. This to my mind is the plain interpretation of the 
statute. The accrual or arising of income zo a person is different 
to my mind from the receipt of the income 4y him ; and the over- 
looking of this distinction in my opinion creates a confusion and 
makes the interpretation difficult. 

The argument that section 33 (1) is only a “ Machinery section” 
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and should not be treated asa “charging section” loses all its 
force in the light of this interpretation. As already observed the 
charging section in the Act is section 3. Section 33 (1) does not 
mean to travel beyond section 3. Its position in chapter IV is not 
altogether undeserved as it really imposes a liability on the agent 
aya special case. The drafting of the section however is not free 
from defects. 

‘We are not concerned with the policy of.the legislature or the 
question whether the statutes infringe any principles regarded 
sacred ‘by the commity-of nations: But at the same time I do not 
see how the above interpretation will lead to an unreasonableness 
or absurdity as it would only charge to tax profits or gains which 
may be attributable to business connection in British India. It is 
obvious, that if they are attributable to such connection there is 
no reason why -they should not be legitimately charged to tax. 
It is sufficient to say that the imposition of a tax under 
circumstances such as these would not in any way militate against 
the well known principle that the power of tax&tion of any state 
is, of necessity, limited to persons, property or business within its 
territorial jurisdiction. 

This brings us to the next question as to what is meant by 
“ business connection’? By section 4 of the Act “ income derived 
from business” is liable to tax. It has been argued that unless 
the income which is now sought to be charged amounts to income 
derived ‘from business, it would not be chargeable under 
section 3 (1); and that section 33:(1) by enacting that pro- 
fits‘and gains accruing or arising directly or indirectly through 
or from business connection with British India professes to make 
something chargeable which is not chargeable under. section 3 
read with section 5. Tne answer to this argument however is that 
section 5 Cl. (VI) includes ‘income from all other sourées’,; and 
by section rr ‘Income derived from all other, sources’ include 
income.and profits of every kind and from every. source to which 
the Act applies if not included under any of the preceding heads 
i, e (I) to(V). But even if it. be argued that ‘Income derived 
from.all other sources’ may not refer to income of this description, 
—a question, with regard to. which I do not wish to. pronounce.any 
definite- opinion,—I..do. not see why “ profits and gains from 
business connection” should not be included in the. general expres- 
sion “Income derived from business” which is used in section 5. 
The expression, it must te admitted, is dangerously vague and it is 
much to-be regretted that in ą fiscal enactment a more precise 
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expression has not been used. The meaning, however, does not 
admit of much doubt; for the context shows that it is such gains 
or profits as may be calculated to have been made as being that 
part of the income of the non-resident which is attributable to the 
conn¢ction-he has with a business in British India. The word 
business is one of large and indefinite import and connotes some- 
thing which occupies attention and labour of a person for the pur- 
pose of profit. ‘Ihe word means ‘almost anything which is an 
occupation or a duty requiring attention as distinguished from sport 
or pleasure and is used in the sense of an occupation continuously 
carried on for the purpose of profits: Smstk v. Anderson (1) ; 
Roil v. Milner (2); Re Marine Steam Turbine Co (3). | A concern 
by reason of which one can be said to have connection with such 
an occupation is business connection. 


Act XI of 1922 emphasises the distinction between ‘income’ 
and ‘profit’ or ‘gains’ by introducing ‘profits’ or ‘gains’ in sec- 
tion 4 which is the charging section corresponding to section 3 of 
Act VII of 1918, and instead of the expression ‘ Classes of 
income” and ‘income derived from business’ in section 5 of the 
latter Act, speaks of ‘ Heads of Ircome, profits and gains’ and 
‘Business’ tn section 6. In section 42 of Act XI of 1922 we find the 
words “ business connection or property” in the place of the 
words “business connection” in the corresponding section 33 (1) 
of Act VII of 1918. These amendments cast the net wider, by 
including profits or gains arising or accruing from property as well. 
It is not inconceivabl2 as to how a non-resident can have profits 
or gains accrued to him through or from property in British India 
e. g. if a property in British India is let out or the value of property 
in British India is increased and profits or gains accrue or arise 
but accfue or arise to a non-resident, section 42 (1) will bring these 
profits and gains within the Act, they being deemed to have 
accrued or arisen within British India. Such profits or -gains 
accrue in British India where the property is situate though they 
may acquire only a tangible shape where they are actually received. 
A further amendment inthe shape of the introduction of a 
sub section viz.: sub-section (2) together with “an explana- 
tion as to what is or is not to be deemed to be received into British 
India is also noticeable. 


Turning now to the English Statutes, in Calguhoun v. 


(1) (1880) 15 Ch. D. 247 (258). (2) (1884) 27 Ch. D. 71 (88). 
(3) (1920) 1 K. B. 193. 
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Brooks (1), Lord Herschell observed, “ The Income Tax Acts 
themselves impose a territorial limit: either that from which the 
taxable income is derived must be situate in the United Kingdom 
or the person whose income is to be taxed must be resident there.” 
This fundamenta! principle of the English statutes does not appear 
in Act VII of 1918 or Act XI of 1922: The question of resitlence 
does not arise nor any territorial limits are recognized by the charg- 
Ing sections of thesaid Acts. Under the Income Tax Act 1842 (5 and 
6 Vic. C. 35) and the Income Tax Act 1853 (16 & 17 Vic. C. 34) 
the duty is charged upon annual profits and gains in the nature of 
income from whatever source derived and is imposed under section 


-§ schedules A to E inclu ive, which are framed to include all such 


sources of income. Schedule D the operation of which is limited 
to the classes of income not charged under any other schedule, 
charges to tax income “for and in respect of the annual profits or 
gains arising or accruing fo any person residing in ihe United 
Kingdom from any kind of property whatever, whether situate in 
the United Kingdom or elsewhere and for and in respect of the 
annual profits or gains arising or accruing to any person residing in 
the united kingdom, from any profession, trade, employment or 
vocation, whether the same shall be respectively carried on in the 
United Kingdom or elsewhere”: “ And for and in respect of the 
annual profits or gains arising or accruing to any person whatever, 
whether a subject of Her Majesty or not although not resident 
within the United Kingdom, {rom any property whatever in the 
United Kingdom or any profession, trade employment or vocation 
exercised within the United Kingdom.” In the case of a non- 
resident, therefore, question would arise as to whether the profits 
or gains have arisen or accrued to him from any trade exercised 
within the United Kingdom. In Sully v. Zhe Attorney- 
Genevai (2) it was held that wherever a merchant is established, in 
the course of his operations his dealings must extend over various 
places ; he buys in one place and sells in another; but he has one 


- principal place in which he may be said to trade viz., where his 


profits come home to him ; and that is where he exercises his 
trade. In ‘the Indian statute the question where the trade is 
exercised does not come in at all. In Gainger & Son v. Gough (3) 
it was held that a foreign merchant who canvasses throuzh agents 
in the United Kingdom for orders for the sale of his merchandise 
to customers in the United Kingdom, does not exercise 


(1) (1889) 14 App. Cas 493 (503). 
(2) (1860) 5 H. & N. 751- '3) (1896) App. Cas. 325. 
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atrade in the United Kingdom within the meaning of the 
[Income Tax Acts, so long as all contracts for the sale and 
all deliveries of the merchandise to customers are made in 
a foreign country. Lori Herschell in that case observed that there 
is a broad distinction between trading wilk a country and carrying 
Ou a érade within a country. Lord Watson observed that there 
may be transactions by or on behalf of a foreign merchant in one 
country so intimately connected with his business abroad that 
without them it cannot be sufficiently carried on, which are never- 
theless insufficient to constitute an exercise of the trade within 
that country within the meaning of Schedule D. Lord Watson 
further went on to observe referring to the case of Sulley v. Attorney 
General (1) as follows ;—"The learned Judges recognised the 
principle that purchasing of stock in this country with the view 
of trading in it elsexhere, doss not of #fself constitute an exercise 
of the trade in the United Kingdom when that department of the 
business from which profits or gains are dtrectly realized is carried 
on in another country.” These observations indicate that profits 
or gains may accrue or arise to a non-resident or may be realized 
or received by him in respect of business in a country which does 
not amount to exercise of trade in that country, and that such pro- 
fits or gains may arise directly or indirectly. The English Sta- 
tutes “by using the words “from any trade exercised within the 
United Kingdom” left such profits or gains free, while the Indian 
Acts using a different phraselogy in their charging sections included 
them. By the terms of Sec. 33 (1) of Act VIL of 1918 and S. 42 
(1) of Act XII of rg22 they are to be deemed to have accrued or 
arisen in British India for the purpose of making the resident 
agent responsible for the tax. S. 41 of the Act of 1842 may be read 
as follows: Any person not resident in the United Kingdom 
whether a subject of Her Majesty or not, shall be chargeable in the 
name of any factor, agent or receiver having the receipts of any 
profits or gains arising as herein mentioned. By S. 31 sub-sec, 2 
of the Finance Act (No. 2) of rg1s. “A non-resident person shall 
be chargeable in respect of any profits or gains arising whether 
directly or indirectly, through or from any branch, factorship, 
agency, receivership or management and shail be so chargeable 
under section 41 of the Income Tax Act 1842 as amended by this 
section, in the name of the branch, factor, agent, receiver or manager. 
In Smidth & Co. v. Greenwood (2) the House of Lords affirmed 


(1) (1B60) pH. aad N. Ji (2) (1922)1 A.C. 417, 
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the decision of Rowlatt J. in Smidth & Co. v. Greenwood (1), and 
of the Court of Appeal (2). In that case it was held by the Court of 
Appea! that the sub-section was not a charging sub-section but that 
it merely summed up the effect of Sec. 41 of the Act of 1842 as 
extended by sub-sec. 1 of S. 31 of the Act of 1915, still keeping 
within the limits of Schedule D, and it was observed that to Rold 
otherwise would be to hold that such an important alteration has 
been made in the basis of taxation as the abolition of the condition, 
of exercise of trade within the United Kingdom before a person not 
there resident can be taxed. “To take the latter course,” Lord 


-Sterndale observed, “would be to violate the well-known canon of 


construction of taxing Acts that no one is to be taxed except by 
express words.” The Indian law does not proceed upon the basis 
of such a condition but upon the taxability of the income regarded 
from the point of view of the place where it accrues arises or is 
received or is deemed to accrue, arise or be received under the Act. 
I am unable to assent to the view taken by the Madras High 
Court in the case of Zhe Board of Revenue v. The Madras Export 
Company (3), for it seems to me that the learned Judges in that 
case proceeded upon the supposition that the legislature intended no 
change from the earlier statutes which to a large extent were 
modelled on the English statutes. That there is now a substantial 
difference is clear, and has been recognised in the cases, amongst 
others, of Board of Revenue v. Ramanadhan Chetty (4) and Jn re 
Aurangabad Mills (5) and In Re A. John & Co. (6) 

An objection has been urged that to include income. which did 
not arise or accrue in British India toa non-resident of British 
India would be to make not actual but “notional” income chargeable 
The taxability of “notional income is an idea not foreign to the 
Act, for by S. 8 of the Act dona fide annual value «f property has 
been made assessable as being income which has accrued to the 
property, though it may not have actually arisen from it. It is 
notional in the sense that its quantum has to be determined by 
calculation but it is real in the sense that it has actually accrued. 

In my opinion therefore the answers to the questions submitted 
for our decision should be in the affirmative. 

The question as to how the profits or gains attributable 
to business connection in British India have to be calculated or 


(1) (1920) 3 K. B. 275. (2) (1921) 3 Kk. B. 583. 

(3) (1922) I. L. R. 46 Mad. 360. 

(4) (1919) l. L. R. 43)Mad. 75 (86)- 

(5) (1921) 1. L. R. 45 Bom. 1286. (6) (1920) 1. L. R.°43: All. 139. 
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ascertained is not a matter within the scope of this Reference. The 
Board of Iniand Revenue in the Exercise of the powers conferred 
by Sec. 59 of the Indian Income Tax Act (XI of 1922) have framed 
certain Rules of which Rule 33 runs as follows :—-“In any case in 
which the Income Tax Officer is of opinion that the actual amount of 
the ¢acome profits or gains accruing or arising to any person residing 
out of British India whether directly or indirectly through or from 
any business connection in British India cannot be ascertained, 
the amount of such income profits or gains for the purpose of 
assessment to income tax may be calculated on such percentage of 
the turn over so accruing or arising as the Income Tax Officer may 
consider to be reasonable, or an amount which bears the same 
proportion to the total profits of the business of such person (such 
profits being computed in accordance with the.provisions of the 
Indian Income Tax Act), as the receipts so accruing or arising 
bear to the total receipts of the business, or in such other man- 
ner as the Income Tax Officer may deem Suitable.” The Rule is 
drawn from the English statutes and its sufficiency or validity is not 
a matter for our consideration in this Reference. 
Chotzner J :—I agree. 
Orr. Dignam & Co:—Solicitors for the Assessee. 


Gooding :—Solicitor for the Income Tax Commissioner. 


a. T. M. Reference answered affirmatioely. 
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Fury trial—Criminal Procedure Code (Act V of 1898), Sece 307—Due weight 
to the opinion of the jury— Unreasonable orrdici—Pena! Code (Act XLV of 
1860), Sees. 465,  467—Using document fraudulently and dishonestly— 
Valuable security—Forgery—Handuriting, non-resemblance of. 


# Criminal Reference No. 12 of 1924 by R. E. Jack Esq.,:Sessions Judge of 
Ganhati, dated the 4th February, 1924, 
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Section 307 of the Criminal Procedure Code requires the High Court to give 
due weight to the opinion of the Sessions Judge and of the jury after considering 
the.entire evidence and then to acquit or convict the accused. It does not require 
the High Court to attempt to reconstruct the verdict of the jury. In giving due 
weight to the opinion of the jury, the High Court should always hesitate to 
reverse a unanimous verdict unless it holds it to be unreasonable 


If a document is used fraudulently and dishonestly and if it purports to ‘he a 
valuable security, the punishment provided by section 467 and not that provided 
by section 465 1. P. C. will be that to which the accused will be liable under sec- 
tion 471. 

“A conviction of: forgery can seldom be based solely on non-resemblance of 
handwriting. 
Reference under section 307 of the Code of Criminal Procedure. 


The material facts appear from the judgment. 


Messrs. B. C Chatterjee, N. K. Nag (Counsels), Babus Satindra 
Nath Mukherjee and Prafulla Chandra Ghose for the Accused. 


Babus Kshitish Ghandva Chakraburty and Manmatha Nath 
Ray (IT) for the Complainant. 
Mr. P. C. Mitter for the Crown. 
| The judgment of the Court was as follows ; 


The accused Sagarmal was tried before the Sessions Judge of 
the Assam Valley Districts on two charges, firstly with having forged 
an Ekrarnama Ex. 2; a valuable security purporting to have been 
executed by Kanai Lal on 2tst January, 1905, and secondly with 
having fraudulently and dishonestly used as genuine by filing in 
the Court of the Extra Assistant Commissioner Mr. S. Goswami 
in a 145 Criminal Procedure Code proceeding in 1922 the Ekrar- 
nama Ex 2 purporting to have been executed by Kanai Lal on 
a15t January, 1905 which he knew or had reason to believe at the 
time of filing to be a forged document. The jury return@d a un- 
animous verdict of not guilty. The learned Sessions Judge dis- 
agreeing with the jury’s verdict on the second charge has thought 
it necessary to refer this case to this Court under the provisions of 
section 307 of the Code of Criminal Procedure. 

The main facts of the case are as follows :—On the 21st 
November 1904 Kanai Lal purchased a piece of land from Ram 
Chandra Brahmin for rogo Rupees. On the oth March 1905 
Kanai Lal died leaving a widow Musst. Gigi. Kanai Lal left seve- 
ral debts and Gigi executed a deed of sale in respect of this land 
to one Joy Narain. It appears that though the documents executed 
was a valid deed of sale there was some contemporaneous verbal. 
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arrangement between the widow and Joy Narain that Joy Narain 
should hold the property as trustee for Kanai Lal's creditors and 
after paying off Kanai Lal’s debts out of the profits from the property 
should restore it to the widow. Effect was given to this arrange- 
ment and on the 24th April 1917 Joy Narain re-transferred the land 
to fer. The land was in three plots occupied by different tenants. 
On one of those plots the tenant Ghaneswam had erected a mill. 
On the 18th August r920 the accused Sagarmal purchased the 
mill and Ghaneswam’s interest in this plot. On the rst March 
1921 Sagarmal sold to Nagarmal the complainant the property 
purchased from Ghaneswam. Nagarmal was given possession of 
. the mill and it was arranged that possession of some other build- 
ings inthe property should ‘not be delivered for three months. 
Sagarmal failed to keep his promise and on the -roth June 1921 
- Nagarmal instituted a suit against Sagarmal for possession. On the 
oth July r92r Sagarmal dispossessed Nagarmal from the mill by 
locking it up. Nagarmal then instituted proteedings under section 
145 Criminal Procedure Code and got possession of the mill and 


the other houses-in this plot of land through the Court. Then on 


the 6th July 1922 Sagarmal instituted fresh proceedings under 
section 145 Criminal Procedure Code in respect of the land on 
which the mill stood and in the course of these proceedings on the 
18th October 1922 he filed a document Ex 2 which is the 
document alleged to be forged in which the present prosecution 
is based. 

This document is an Ekrarnama which purports to be executed 
by Kanaj Lal on the arst January 1905. In it Kanai Lal acknow- 
ledges that Sagarmal had bought the land benami in his name and 
that it will be returned to Sagarmal after 20 years and during that 
period Kanai Lal would enjoy the land but would have no right 
to transfer the same by sale or otherwise. It also provides for 
re-entry by Sagarmalin the case of transfer. In the meantime 
Nagarmal had brought two civil suits against Sagarmal; one on the 
roth June 1921 which was decreed in Nagarmal’s favour on the roth 


May 1922 after reference to arbitration. - Then on. the rsth ` 


November 1922 he brought a second suit on the basis of a lease 
which he had obtained from the widow Gigi and that suit was 
decreed ex parte on the 4th January 1923. When the document 
Ex, a was filed inthe section 145 case, a few days later on the 
24th October 1922 a petition was filed on behalf of Sagarmal 
stating that there were good grounds for believing the Ekrarnama 
ta be a forgery and asking the Court tu put its signature on both its 
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sheets and to note the letters appearing inthe water mark of the 
cartridge paper of the second sheet. 

The case for the prosecution rests on evidence which can be 
classified under three heads. The first is the direct evidence that 
the signatures on the document pruporting to be those of Kanai 
Lal are not Kanai Lal's signatures. The second class of evidence 
relates to circumstances which make it improbable that the docu- 
ment was executed by Kanai Lal Th2 third class of evidence is 
evidence that from the water mark on the second sheet of Ex 2 it 
appears that that piece of paper could not have been in exis- 
tence in 1905. 

As regards the first class of evidence we think that the learned 
Sessions Judge did not direct the jury properly. Three witneses 
have définitely deposed that they were acquainted with the signa- 
ture of Kanai Lal and that the two signatures on Ex 2 which pur- 
ported to be his are not in his handwriting. The first of these is 
Nagarmal the complainant who deposed that Kanai Lal was his 
uncle and that he often received letters from him and knows his 
signature and that the two signatures marked 2 (1) and2 (2) are 
neither of them his signatures. The second of these witnesses 
is Bholaram who deposed that Kanai Lal was his sister's husband 
and that he was his gomastha for 17 or 18 years. He has also depos- 
ed that neither of these signatures 2 (1) and a (2) were Kanai Lal’s 
signatures. The third of the witnesses is Ram Protap who had busi- 
ness dealings with Kanai Lal and has deposed that he knows the 
signature of Kanai Lal and that Ex 2 (1)and 2 (2) are not his signa- 
tures, In dealing with this evidence the learned Sessions Judge has 
only referred'to that of Bholaram’s and has said to the Jury “In any 
case I do not suppose that you will regard this part of the evidence 
as conclusive”. It has been argued before us that this means that 
both the learned Sessions Judge ani the jury have rejected the 
evidence entirely. This is certainly not the correct interpretation 
of the learned Sessions Judge’s remarks giving them their ordinary 
meaning. We think it would have been better if he had told the 
jury that they should’ consider this evidence and attach such 
weight to it as they thought fit and not suggested to them that it 
was not of much importance. In our opinion it is of considerable ` 
importance, though we agree to this extent with the Sessions Judge 
that a conviction of forgery could seldom be based solely on non- 
resemblance of handwriting. But waen this evidence is considered 
with the other evidence in the case it strongly supports the case 
-for the prosecution. In connection - with this evidence there is also 
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the evidence to prove the only specimen of Kanai Lal's handwrit- 
ing which has been produced on either side Ex. 15 (1), that is an 
entry in the khata produced by Ram Protap, and although on 
behalf of the defence it has been attacked as a spurious entry we 
see no sufficient ground for doubting its genuineness. Our attention 
has een drawn to certain facts which are said to be suspicious, 
such as the fact that Kanai Lal did not add his caste Agarwala to 
his signature, that the ink of the entry of which the signature is 
part is different to that of the entry of the account in the Khata, 
that the stamp appears to have been regummed and that other per- 
sons had signed acknowledgments in the khata by signing right 
across the page. In our opinion none of these are sufficient 
reasons for rejecting this evidence, when there appears no other 
. Sufficient reason for doubting the genuineness of the account book 
in which the entry is made. Explanations have been given as 
regards the form of the signature and the difference of the inks 
which to us appear satisfactory and the other objections seem to us 
trivial. We hold therefore that there is very strong evidence on 


the record that the signatures on this document are not those of ` 


Kanai Lal. 

As regards the circumstances of the case the document in it- 
self one which it seems highly improbable that Kanai Lal should 
have executed. We have never in our eaperience known a case of 
benami sale in which the benamdar was allowed to be in possession 
of the land to which he had no right for a period of 20 years. The 
property was of considerable value being situated in the town of 
Gauhati and no satisfactory reason has been given why Kanai Lal 
should have been allowed the benefit of this land for 20 years. It 
is suggested that the consideration was that he was to improve the 
land and, induct tenants. But this, having regard to the nature 
of the land, would not be a sufficient consideration for the 
benefit to be enjoyed. Further it was not proved that the accused 
at that time was in such pecuniary difficulty that it was necessary 
for him to resort to benami transactions. The facts show that 
Kanai Lal himself was in difficulties and this makes it extremely 
improbable that the accused should have chosen him as his benam- 
dar at that time. It is further urged on behalf of the 
prosecution that had this document been genuine the accused 
could have asserted his right to possession at the time of the trans- 
fer to Joy Narain. We think there is some force in the contention 
on behalf of the accused that if this document were genuine it is 
possible thatthe accused might have been a consenting party to 
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instituted by Nagarmal to be decreed against hir ex parte after he 
had taken adjournments for the purpose of filing a written stdte- 
ment. Had he really believed this document to be genuine he 
would surely have defended that suit. 

We now come to the evidence as to the water mark in the 
second page of the document. This sheet of paper is what is 
known as cartridge paper which is sold by Government to the 
public. There is evidence that the water maik letter Z was not in 
existence at the time in 1905 when the document is alleged to have . 
been executed. ‘Fhe case for the prosecution is that since 1907 
secret marks have been introduced in the water marks on this paper 
and they have been varied from time to time so that the officers 
of the Controller of Stafionary can say from an examination of the 
document the period when the paper of the document was issued. 
lt has been proved by Mr. Coster Deputy Controller of Stationary 
that mark Z was first used in 1920. In support of this statement 
also the letter of the Controller dated roth December rgry to the 
paper manufactures directing the use of this letter on ¿water 
marked papers manufactured during the year 1920 has been proved. 
The evidence of Mr. Coster has been attacked on two grounds 
firstly on the ground that he has made contradictory statements 
and secondly that a good deal of his evidence is irrelevant as he is 
not speaking from personal knowledge. We have been taken 
through the whole of Mr. Coster's evidence and we think that the 
attitude he adopted in the witness box was unfortunate. He 
seems at first to have insisted on claiming privilege of not replying 
to questions and was not willing to give the assistance to thé Court 
which he should have done. But his attitude was certainly not 
one which was unfavourable to the defence and we can see nothing 
that would justify us in thinking that he was not telling the truth 
in the definite statement which he did make. ' 

As regards the second . point it would appear that it is difficult 
to bring within the provisions of the Evidence Act certain portions 
of his evidence. But so far as the introduction of the letter Z from 
the commencement of 1920 is concerned the letter of the Controller 
to which we have referred is sufficient to establish the fact, Then 
Mr. Coster has definitely stated that secret marks were first in- 
troduced in 1907. That statement he says is based ona presump- 
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tion from the letter Ex. 33 which was produced in original. 
In that letter the Controller asked the manufacturers of the 
paper to- make arrangement that each sheet of paper shall 
bear a secret mark, that the mark for preference should be a 
letter and the letter should be changed at intervals of sik 
mofiths and his office informed confidentially. it is urged that as 
this letter is one accepting tender of the manufacturers it does not 
necessarily follow that secret marks had not been in use before- 
hand. But the inference drawn by Mr. Coster is supported by 
other evidence on the record. The cartridge papers that were 
used for other documents in 1905 and 1907 were proved (Ex. 18 
and 17) and on these no letter was found in water marks. These 
were taken out at random from a large number of recotds produced 
from the Sessicns Judge’s record room and it has not been shown 
that on any cartridge paper used before 1907 was there any letter 
or other secret mark in the water mark whereas in papers filed in 
16908 a letter water mark appears, it having been the letter B in 
that year. It would have been easy for the accused to have shown 
that a letter mark if it had been in existence previously was to be 
found in some of those documents. But no attempt was made 
to do this. We hold on the evidence of Mr. Coster which is ad- 
missible that there can be no reasonable doubt that the second 
sheet of Ex 2 was not in existence in 1g05. 

-We think the jury were probably confused and did not proper- 
ly appreciate the cumulative effect of the different classes of evi- 
dence. After taking their verdict the learned Sessions Judge asked 
them a further question as he intended to refer this case. He asked 
them to give their reasons for their doubt and their reply was “To 
our mind the only part of the evidence that seems to bear on the 
question is the circumstantial part of it and that does not seem 
conclusive.” It would appear therefore that the jury entirely 
overlooked the direct evidence to which we have already referred. 

Oh behalf of the accused considerable reliance was placed on 
the fact that the endorsement on the back of the stamp which 
constitutes the first sheet of Ex. 2 indicates that the stamp was 
sold to Kanai Lal. It seems very doubtful whether this entry is 
any evidence of that fact. But it is unnecessary to discuss this point 
“as it appears at the trial not to have been disputed that this stamp 
may have been actually sold to Kanai Lal. What is pointed out by 
the prosecution is that the stamp of 5 rupees is not the proper 
stamp for the Ekrarnama written on it. Itis further suggested that 
such a stamp might have been among Kanai Lal’s papers unused 
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and that the accused had accees to those papers. This appears to 
have been so having regard to the contention that the accused was 
a party to the. arrangement with Joy Narain and there is direct 
evidence that the accused’s brother actually took some interest - in 
ihe widow's affairs. We think that it is extremely probable that 
this stamp was found by the accused and the finding of this Stamp 
had suggested to him the idea of forging this document. 
It is further contended that there is no evidence that the accused 
used the document knowing it to be forged. It was not to be 
expected that the presecution should give direct evidence on this 
point. But it is impossible to conceive that the accused could have 
received this document acknowledging a benami transaction ‘in his 
favour believing it to be genuine, if in fact there never had been 
such a benami transaction. It is also contended that if we hold 
that the accused .used the document we should hold that he-is 
liable for the offence punishable under section 47! read with 
section 465 and not for an offence punishable under sec 47! read 
with 467. It is said that he did not use the document relying 
on it as a valuable security. Whether he did so or not, the nature 


of the offence: does not depend on the use to which the document 
“was put. If it was used fraudulently or dishonestly and if it pur- 


ported to be a valuable security the punishment provided by section 
467 and not that provided by section 465 would be that to which 
the accused would be liable under section 471. l z 

It is further contended that having regardto the unanimous 


verdict of the jury and to the fact that we have held that there has 


been some misdirection by the learned ‘Sessions Judge we should 


- put ourselves in the place of the jury and find asto what their 


verdict would have been if they had been rightly directed. This 
argument is based on a misconception of the provisions of section 


“307 Cr..P.. C. That section requires us to give due weight to the 


opinion of the Sessions Judge and of the jury after considering the 


‘entire evidence and then to acquit or convict the accused. It-does 
‘not require us to attempt to reconstruct the verdict of the jury. 
‘In giving due weight to the opinion of the jury we should always 


hesitate to reverse a unanimous verdict unless’ wé hold it to be 
unreasonable. In the -present case we hold-that that -verdict 


“having regard to the cumulative effect of the evidence is nota 


reasonable one and there cannot be any doubt as to the accused’s 


guilt, | 
We accordingly accépt this Reference. The- accused Sagarmal 


‘is acquitted of the first charge that of having committed the,offence 


VOL, X ae HIGH coURT.- : 


of forging the Ekrarnama-Ex. 2 punishable under section 467 LPC. 
We convict him of the offence of fraudulently and dishonestly using 
as genuine the Ekrarnama Ex. 2 knowing or having reason to believe 
it to be a forged document, and under section 471 read with section 
467 I. P. C. we sentence him to four: years’ rigorous imprison- 
ment,” ~~ 


The accused must surrénder to his bail and serve out this | 


sentence. ` ye ae, Nk : 


KBM 0° ; l Reference accepted. 
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Joint trial—Principal, acquitial of—Abettor, if to be acquitted.—Repugnancy 
in record— Penal Code ( Act XLV of 1860', Sec. 9¢—Abetment of murder. 


Generally where an abettor and principal are tried together, the abettor, if 
charged with having abetted the principal in the commission of an offence, is to 
be acquitted if the principal is acquitted l 


Mere repugnancy in the record is not by itself sufficient to ensure the quash- 
ing of a conyiction: Ramesh v, Emperor (1). 


Under section 94 Indian. Penal Code, a plea of compulsion by threats which 
reasonably cause the apprehension of instant death is a good defence by a per- 
son charged with any offence except murder and offences against the -State 
punishable with death. -The word “ murder’-in the section does not include 
abetment of murder punishable under section 109 I. P.C. 


' Appeal by the accused under section 410 of the Code of Crimi- 
nal- Procedure. - 


. The accused was convicted for abetment” of murder and 


sentenced to transportation for life. 


1 


Sessions. Judge of Birbhum, dated the 17th January, 1924. 
(1) (1913) L L. R. 41 Calc. 350; 18 C, W. N, 498. 


#Criminal Appeal No..170 of 1924, against the order of K.C. Nag Esq, l 
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The material facts appear from the judgment. 


Babu Prabodh Chandra Chatterjee (for Babu Bankim Chandra 
Mukherji) for the Appellant. 


Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
tO Ag. 


The judgment of the Court was as follows : 

The appellant Uma Dasi and one ‘Nabani Dhar Mandal were 
committed for trial to the Court of the Sessions Judge at Birbhum 
on a charge that they committed murder by causing the death of 
Radha Raman Mandal. In the Sessions Court a charge was added 
against the appellant which was as follows: “J, KR. C. Nag 
Sessions Judge of Birbhum hereby charge you Uma Dasi as follows ; 
—That you, on or about the 3oth day of August 1923 at Dechan- 
dra P. S. Shapur, being present abetted the commission of the 
offence of murder of Radha Raman Mandal by Nabanidhar Mandal 
which was committed iñ consequence of your abetment and thereby 
committed an offence punishable under section #2? of the 
Indian Penal Code ete.” The first trial of the accused persons 
commenced on the 26th November 1923 and continued till the 
gth December 1923 when the jury were discharged and a fresh 
trial ordered as one of them was unable to attend owing to illness. 
The second trial coramenced on the 7th January and ended on the 
17th January. 1924. Seven of the jurors found Umadasi guilty 
under section #92 and two of them found her not guilty. Four 
were of the opinion that Nabanidhar Mandal was guilty under 
section 302 and five were of opinion that he was not guilty. The 
jury unanimously recommended Umadasi for mercy on the ground 
of her youth. The Sessions Judge agreed with the verdict of the 
majority of the jurors and convicted her under section 302-109 
Indian Penal Code. Accepting the recommendation of the jury 
he sentenced her to transportation for life. He recorded an order 
of acquittal of the charge under section 302 Indian Penal Code. 
He did not accept the verdict of the majority of the jury acquitting 
Nabanidhar Mandal and referred his case to this Court under 
the provisions of section 307 Criminal Procedure Code. This 
Reference (No. 6 of 1924) was heard by another Divisional Bench 
of this Court on the zoth March. The-Reference was not accepted 
and the accused Nabanidhar Mandal was acquitted. 


The first point urged on behalf of the appellant is that Nabani- 


dhar “having been acquitted her convicrion cannot stand, 


It is urged that the only charge on -which she was cenvicted was 


|| 
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that of having abetted the commission of the offence of murder by 
Nabanidhar and that as it has been judicially and finally decided 
that Nabanidhar did not commit the murder it would be anomalous 
to hold that the appellant abetted the commission of an offence 
that had not been committed. It is further urged asa supplimen- 
tary afgument that there was misdirection by the learned Sessions 
Judge since he omitted to tell the jury the points they would have 
to consider with reference to the charge of abetment if they acquitt- 
ed Nabanidhar on the charge of murder, In support of the con- 
tention reliance is placed on the.decision in Raja Khan v. King- 
Emperor (1). In that case one Taraf Ali was charged with cheat- 


ing by personation and the two appellants were charged with. 


abetment of that offence. Taraf Ali was acquitted and the two 
appellants were convicted. It was held on appeal. that the jury 
should have been told that the first thing that must be decided 
was whether the alleged offence had been committed by Taraf Ali 
and unless Taraf Ali was guilty the appellant? could not be found 
guilty of abetting that offence. The report of the case gives no 
facts except those stated in the appellate judgment ; it does not in 
our opinion support the general proposition that in every case 
where an abettor and principal are tried together the abettor if 
charged with having abetted the principal in the commission of an 
offence must be acquitted if the Principal is acquitted. In the 
majority of cases this would necessarily follow but we hold that 
a case like the present might be an exception to the general 
rule. The general rule is stated in the head note to the case above 
cited in the following terms: “An offence of abetment falls 
through if the principal offence is not substantiated.” There is 
nothing to suggest that in that case there was any evidence to 
prove the commission of the offence by the principal as against 
the abettor which was not equally good evidence against the prin- 
cipal Taraf Ali. Ifthe jury disbelieved that evidence it would 
necessarily follow that those’ charged with abetment should also 
have been acquitted. The present case is distinguishable firstly on 
the ground that there can be no doubt that the offence of murder 
was committed: Secondly on the ground that there was the 
evidence of a retracted confession by Uma Dasi on the basis of 
which the jury might have found, as against her, that the murder 
was committed by Nabanidhar, though as against him it would be 
of practically no value and insufficient to support a conviction. 
The strongest support to this. contention on behalf of the appellant 


(1) (1920) "32 C. L. J. 478. 
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ne is to be found in the English law, the leading case on this point - 
1924 being R. v. Plummer (1). Under English law the present appel- 
ere a . ; 
en nae lant would me entitled to an acquittal on the ground of repugnancy 
J. or contradiction on the face of the record.’ But we are in 
Emperor. agreement with the opinion expressed: by - Beachcroft J. in. hbis’ 


judgment in Romesh Chandra Banerjee v. The Emperor (2). We.--: 
held at page: 5-6 that mere repugnancy in the verdict of ajury is 
not:by itself sufficient to ensure ‘the quashing’ of a conviction. .In 
addition to the weighty reasons given by. Beachcroft J. we may add 
that the English.decisions on the point appear to have been based 
on a regard for long established practice rather than on principle. — 
In one of the earlier cases, A. v. Manning (3) two of the learned - 
Judges Mathew and Stephen JJ. expressly stated that’ they affirm- 
ed this principle with great reluctance. Tord Coleridge C: J. who 
originally tried the case had directel the jury that where two per- 
sons were indicted for conspiring together and were tried together 
they might find one pfisoner guilty and acquit the other. He 
also was one of the Bench that heard the rule for a new trial, In 
his judgment on that Rule he explained that. his opinion at the time 
of the trial was that where there is a joint offence which has to be 
proved against each person separately the evidence which is suffi- 
cient to convict one person of the offence may not by any means 
be sufficient to convict the other. He further stated 
that he might have adhered to this view if the matter had beem 
ves integra. In R. v. Plummer (1) also two of the learned Judges 
Lord Alverstone C. J. and Jelf J. felt considerable difficulty on 
this point.. In the absence of any provision in the Indian statute. 
law. we do not feel bound to follow this rule of English law that . 
repugnancy on the record is a ground for quashing a conviction. 
The learned vakil for the appellant ably argued several other . 
points of law on his client’s beha f As ‘we hold that this appeab..: 
must be allowed on one of these grounds we do not think it neces-: > 
sary to discuss the other grounds of minor importance which we: 
held not to have been established. The case for the prosecution ` 
is that Radharaman Mandal was murdered by Nabanidhor Mondal. 
the paramour of Uma Dasi who was the wife of the murdered 
man. Oa the night of the murder Uma. Dasi and her. husband 
wére left alone in their house, the other inmate Radharaman’s . 
mother having gone to another village at Uma Dasi’s request. The.. 
next morning Radharaman’s corpse. was discovered on the bank of 


(a) (1902) 2 K. B. D. 339. (2) (1913) 18 C. W: N. 498. 
(3) '1883) 12 Q. B. D. 241. ; : 
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a tank 30 cubits away. The wounds on the body, the blood stains 
found in the house and marks of dragging from the house to the 
tank afford very strong circumstantial evidence that the murder 
was committed:in the house by some one who struck severe blows 
to the deceased thrice on the head’ with some hard substance. 
Unta Dagi’s conduct was suspicious and she made contradictory 
statements when -questioned about the manner in which her husband 
| was-killed. To the investigating Sub-Inspector Uma Dasi made 
incriminating statements when she produced a number of blood- 
_ stained articles. ‘The following afternoon Umadasi was taken 
before the Subdivisional Magistrate where she made a statement of 
the nature of a confession implicating herself and Nabani. This 
incriminating statement she subsequently retracted, It is with 
reference to this statement that there has been serjous misdirection. 
In this statement Uma Dasi said that Nabani murdered her hus- 
band by striking him over the head with an axe while she held his 
legs. But she also said that she protested against the murder and 
only assisted Nabani because he threatened to murder her also, 
The learned Sessions Judge in his charge to the jury has over- 
looked the provisions of section 94 -of the Indian Penal Code. 
Under this section a plea of compulsion by threats which reason- 
ably cause the apprehension of instant death isa good defence by 
a person charged with any offence except murder and offences 
against the state punishable with death. This statement of Uma 
Dasi if believed though not a bar to her conviction on the charge 
of murder, could not support the charge of abetment of murder. 
The word murder in section 94 Indian Penal Code cannot be held 
to include abetment of murder punishable under section tog Indian 
Penal Code. The prosecution is therefore placed ina dilemma. If 
the statement of Uma Dasi is true she is entitled to acquittal on the 
charge of abetm ent on the ground that she acted under the appre- 
hension of instant death. If this statement is false the evidence 
against her is insufficient to prove that Nabani committed the 
murder and she cannot be convicted onthe charge as framed 
that she abetted the commission of murder by him. The learned 
Deputy Legal Remembrancer asked us to disbelieve this part of the 
confession and to hold that the circumstantial evidence was sufficient 
tó support the verdict of the jury. This we cannot do as it cannol 
be said that the jury would have convicted two appellants if they 
had been properly directed as to the application of section 94 
Indian Penal Code. If, as we must presume, the jury obeyed the 
direction of law given to them by the learned Judge, it seems 
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CRIMINAL. evident that they did believe the confession. They were told that 
1924. if they held on a consideration of the whole of the evidence that 
Uma deck Dass Uma Dasi was actuated by the common intention of murdering her 
n v. husband when she held his legs, Uma Dasi and Nabani were both 
pa, guilty under section 302 Indian Penal Code. As they did not 


find her guilty under this section but of abetment as charfed, it 
appears that they believed that she held her husband’s legs while 
Nabani murdered him but that she was not actuated by the com- 
mon intention of murdering him, they could only have come to this 
conclusion if they accepted her explanation and believed her con- 
fession as a whole. On this finding the appellant is entitled to an 
acquittal and it would not be just to order her retrial. 

There are also other reasons why we do not think a retrial should 
be ordered. Af a retrial the case for the prosecution would neces- 
sarily be that the statement of Uma Dasi was nota true account of 
what happened but that her guilt was established by the circums- 
tantial evidence. Tifis circumstantial evidence is such that the 
inference might be drawn that she was guilty of murder but she 
cannot be again tried on that charge . after her acquittal. Further 
the circumstantial evidence appears consistent with her having been 
an accessory after the fact and if the jury took this view she could 
not be convicted of abetment. l 

For the above reasons we set aside tbe coaviction and sentence 
of the appellant on the charge of having abetted the commission 
of murder by Nabanidhar Mandal and direct that she be released 
at once, 


A. T, M. Appeal allowed. 
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CRIMINAL REVISION. 


Before Sir Babington Newbould, Knight, Judge, and 
Mr. Justice Mukerji. 


a - HRIDOY GOVINDA SUR CRIMINAL: 


J ‘mae: 
=m 
EMPEROR * Fuly, 3. 


Inspection—Note—Criminal Procedure Code (Act V of 1898), Sec. 539 B, non- 
compliance with—Illegality. 
The provisions of the second clause of section 539 B of the Code of Criminal 
Procedure are mandatory and the failure to comply with the express direction of 
law is an illegality and not an irregularity which can be cured. 


A note made by the ‘trying Magistrate after inspection of the place-should 
form part of the record of the case: 
` Application for Revision by the Accused. 

The accused was convicted and sentenced to two weeks’ rigorous 
imprisonment and fine, under section 325 1. P. C. This conviction 
was on appeal upheld. Hence this application. 

Mr. Gregory (Counsel) and Babu Suresh Chandra Talukdar for 
the Petitioner. ; | 

Babu Ramant Mohan Chatterjee for the Complainant. 

Mr. Remfry (Counsel) for the Crown. 

The judgment of the Court was as follows: 


This Rule must be made absolute on the second of the two July, 3. 
grounds on which it was granted, namely, that the trial Magistrate ro: 
did net comply with the provisions of section 539 B. It appears 
that the triying Magistrate inspected the place under the provisions 
of that section and also that he drew up a diagram and made an 
inspection note thereon. But he omitted to comply with the 
provisions of the second clause of this section and the note did not 
form part. of the record of the case. This provision in the section 
is in our opinion mandatory and the failure to comply with this 
express direction of law was an illegality and not an irregularity 


* Criminal Revision No 337 of 1924, against the order of B. N. Gupta Esq., 
Additional District Magistrate of Dacca, dated the 8th April, 1924, affirming 
that of Sayed A. F. Sharfuddin, Honorary Magistrate of Dacca, dated the 24th 
March, 1924. 
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which could be cured if we hold that there was no prejudice to 
the accused. 


We accordingly set aside the conviction and sentence passed on 
the petitioner and direct that the accused be retried according to 
law. The fine if paid will be refunded. 


g 6 
A. T. AL Rule made absolute. 


‘CIVIL RULE. 


Before Mr. Jussice Suhrawardy and Mr. Justice Chotoner. - 


RAJABALA DASI 
D 
RADHIKA CHARAN ROY.* 
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Court-fee—Valuation—Suit for declaration thai decree was fraudulent— Frayer 
for injunction—Consequential relief. 


In order to determine whether a'suit is properly valued or not, it is necessary 
that the Court should confine its attention to the plaint itseif and not look to other 


circumstances which may subsequently influence the judgment as to the true value 
of the relief sought. 


The value to be put for the purpose of court-fee in a suit, frsély, for a declara- 
tion that the decree obtained by the defendant is fraudulent, and, secondly, for an 
injunction restraining the defendant from interfering with the plaintift’s posses- 
sion of the property in suit and ¢hérdly for consequential relief confirming plain- 


tiff’s possession, is the valuation of the decree which the plaintiff seeks to set 
aside : Bibi Umatul v Nanji Koer (1). E - 3 


The court-fee to be paid on the plaint for relief as to injunction is on the 
amount at which the relief sought is valued in the plaint. The value put-by the 
plaintiff should. be taken as the proper value unless it appears that the value so 
put is arbitrary and inconsistent with the value of the reliefs sought. 


Application for Revision under section 115 of the Code of Civil 


Procedure and under section 107 of the Government of India Act, 
by the Plaintiff. 


* Civil Rule No. 230 of 1924, against the order of Babu J. P. Chatterjee, 
Subordinate Judge of Howrah, dated the 13th February, 1924. . 


(1) (1907) 6 C. L. J. 427; 13 C. W. N. 705. 
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The material facts appear from the judgment. 

Babu Rhitish Chandra Chakraburty for the Petitioner. 

Babus Manmatha Nath Ray ( Sr.) and Sailendra Nath Mukher- 
jee for the Opposite Pary. 

Thé judgment of the Court was as follows : 


This Rule is directed against an order holding that the plaint is 
undervalued and directing the plaintiff to put iu deficit court-fees 
according to the valuation fixed by the Court. The history of the 
case is that in rọrọ the defendant brought a suit against the 
plaintiff being suit No. 106 of 1919 in which a solenama was pur- 
ported to have been filed by the plaintiff in this suit, ,admitting 
the defendant’s claim and stating that she was the defendant’s 
Benamdar in respect of the property in that suit. That 
suit was valued at Rs. 6,000. The plaintiff has brought the 
present suit (in 1921) in which she prays forea declaration that 
the ¿decree obtained by the defendant in -suit No. 106 of 1919 
was fraudulently obtained and for declaration of her title to the 
property in suit. One of the objections taken by the defendant was 
that the suit was undervalued and the plaint insufficiently stamped. 
The suit was originally valued at Rs 2100, Rs. 2,000 being the 
value of the declaration sought and Rs. roo, value of the relief 
claimed by way of injunction. On this objection being taken by 
the defendant, the plaintiff filed an application to the Court for 
amendment of the plaint by raising the valuation to Rs. 6100. The 
defendant was allowed to file additional written statement after the 
amendment was allowed and in his additional written statement he 
again took the objection that the suit was undervalued and the 
plaint was insufficiently stamped. Fresh issues were framed rela- 
ting to valuation, which are issues Nos. 6,15 and 16. They were 
tried first, and the Court below passed the following order: “I 
have considered the evidence adduced by the parties and I may 
mention that the properties might fetch Rs 20000 at the time of the 
institution of this suit, The plaintiff. is directed to put in the deficit 
court-fee.at once.” Against this order this Rule has been obtained 
and it is contended that the new valuation put upon the plaint and 
the ¢court-fee paid upon it are sufficient and that the order of the 
Court below is wrong in law. In order to determine whether a suit 
is properly valued or not, it is necessary to confine our attention 
to the plaint itself and not to look to other circumstances which 
may subsequently influence the judgment of the Court as to the 
trye value of the relief sought. The plaintiff says in the plaint 
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that she bought these properties with her own money in the name 
of the defendant, who was her paramour. She further says that the 
decree; obtained against her was fraudulent. On these allegations 
she makes the following prayer (+) "That the aforesaid decree in 
title suit No. 106 of 1919 obtained by the defendant from this Court 
having been fraudulent, it may be so declared and that the plain- 
tiff’s title to the said property be established after setting aside that 
decree and holding that no right or title has accrued to the defen- 
dant in respect of the property in schedule ‘P (Ka); (4) That it 
may be declared that the defendant has no right in or title’to the 
property in Schedule (4) and that the plaintiff has right or title to — 
the said property; (f) that a decree be passed in favour of the 
plaintiff for delivery,of possession if during the pendency of the suit 
she is dispossessed from the pro perty in suit; (3) that a per- 
manent injunction be granted against the defendant so that he may 
not interfere with the plafntifi’s possession of the property in suit.” 
In the body of the plaint she says that all these properties are in 
her possession. Para. 18 of the plaint is in these terms ;—"That 
the property in suit having been in the possession of the plaintiff, 
she brings this suit only for the declaration of her title thereto 
as she has once lost her confidence in the defendant. It is necessary 
for her to sue for declaration and to get a declaration of her title 
to the property mentioned in schedule (4). Looking at the plaint 
it is clear that it is a suit firstly for a declaration that the decree 
obtained by the defendant is fraudulent and secondly, for an injunc- 
tion against the defendant, restraining him from interfering with 
the plaintiff's possession of the property in suit; thirdly for 
consequential relief confirming plaintiff’s possession. łn our judg- 
ment the valuation now put’upon the plaint by the plaintiff is 
sufficient. The suit, the decree in which is sought to be set” aside 
was valued at Rs. 6000 and the plain tiff says that she Is in posses- 
sion of the property in suit. We ther efore see no reason why she 
should value her claim according to the value of the property in 
suit. A point very similar to this, came up for the consideration 
of this Court in the case of Musst. Bibi Umatul Batul v. Musst. 
Nanji Koer (1) There the suit was for declaration that a mortgage 
decree for Rs. 10,000 obtained by the defendant against the plain- 
tiff was fraudulent and for an injunction restraining the defendant 
from executing it by sale of the mortgaged properties. It was held 
that the prayer for injunction’ was a prayer for consequential relief 
within section 7 sub-section (4) and clause (c) of the Court-fees 


(1) (1907) 11 C. W. N. 705. 
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Act and that the valuation to be put upon it should be the valua- 
tion of the decree which the plaintiff sought to have set aside in 
that suit namely, Rs. 1,000. Weare aware of the numerous cases 
in which it has been held that under section 7, sub-section 4, clause 
(e) of the Court-Fees Act the plaintiff is not entitled arbitrarily to 
value the relief he seeks ; but at the same time, as has been observed 
in the case of Mohendra Sundar Thakur v, Dinabandhu Thakur (ih 
that the sub-clause provides that in a suit for injunction the amount 
of court-fee to be paid on the plaint is to be computed according 
to the amount at which the relief sought is valued in the plaint, 
In that case the snit was for an injunction to restrain the defendant 
from interfering with the plaintiff in the management of the endow- 
ed property of which he was the sole Sebait. As the°suit was 
valued at Rs. 1,000 and the plaintiff put in a court-fee-of Rs. 10 on 
the plaint, the Court below held that the property in suit was worth 
Rs. 5,000 and it accordingly asked the plaintiff to supply deficit 
court-fees. This Court held that the suit was ‘properly valued at 
Rs. soo and that the court-fee paid was sufficient. The view we 
take of the law is that the value to be put by the plaintiff on the 
plaint in 2 suit like the present should be taken as the proper value 
unless it appears that the value so put is arbitrary and inconsistent 
with the value of the reliefs sought. The learned vakil for the 
opposite party has invited our attention to the case of Rafkrishna 
Dey v. Bepin Behary (2). There the plaintiff put one value for 
purposes of jurisdiction and another for purposes of payment of 
court-fee. It was held that under section 8 of the Suits Valuation 
Act that could not be done; and further in that case the plaintiff 
brought a suit for a declaration that he was the sole Sebait of the 
debutter and that the defendant was in joint possession of the 
endowed property under an erroneous order of the revenue autho- 
rities. The suit was for removing the defendant. It was there 
held that the plaintiff ought to value his suit according to the value 
of the property involved in thesuit. To the same effect is the 
decision in the case of Krishna Das Laka y. Hari Charan Baner- 
jee (3). There the Settlement Officer had recorded the defendant as 
the person who was entitled to collect rent from the raiyats and 
the plaintiff brought a declaratory suit, with consequential relief and 
valued the suit at Rs. soo. The learned Judges held that the order 
of the Settlement Officer, which the plaintiff sought to have set 


(1) (1983) 49.C. L. J. 15: 
(2) (1913; 16 C. L. J. t94; 1, L. R, 40 Calc, 245. 
(3) (1911) 14 L.J. 47. 


153 


CIVIL, 


1924. 
and 
Rajabala Dasi 
v. 
Radhika. 


154 


CIVIL. 
1924. 
ward 


Rajabala Dasi 


D; 
Radhika, 


—_— EP 


= as 


CIVIL, 


1924. 
toned 
` Sune, 19. 


THE CALCUTTA LAW JOURNAL. [Von AL 


aside virtually dispossessed the plaintiff from the property and . the l 
suit was practically one for recovery of possession and the value of 
the relief was the value of the property. These cases therefore are 
not authorities for the proposition, which has been so broadly 
stated by the learned vakil for the opposite party. That in a suit 
for injunction the value of the. :Property involved must be the vafue 
put upon the plaint for purposes of ascertainment of the proper 
court-fee payable. We hold that the valuation given by the plaintiff 
is the proper valuation and that the issue relating to the valuation. 
should have been decided in her favour. At the same time we 
should observe that our decision is based upon our reading of the 
plaint. Ifin future, circumstances come to light as the case pro- 
gresses, the @ourt will be at liberty to revise the order regarding 
valuation. . 

The result is that this Rule is made absolute and the order of 
the lower Court set aside. - The petitioner is entitled to the costs 
of this Rule. We assess*the hearing fee at 2 gold mohurs. 


As the -case is an old one, the Court will, we hope, take it -up . 
as soon-as it is convenient for it to do sO. . 


A. T. M ; 5 - Rule made absolute. 


APPELLATE CIVIL. 


Before Sir Ewart Guise Knight, Judge, and Mr. | Justice 
Graham. 


CHOWDHURY DINA NATH PATI AND atunge 


Pi s °. 


* Oe, 


CHOWDHURY UPENDRA NANDAN DAS MAHAPATRA 
AND OTHERS.* 


Seroice—Summons—civil. Boa Code “(At V of 1898), Oo 5 R. gni. ; 
sonal service—Substituted service. | a: 


Aad 


It is the duty, ofa serving peon, wien he i is told that the marie dion hei is 
seeking to serve, is not living at th at, time at that place but at another place, to 


endeavour to éffect personal gies upon him either by proceeding to that place =e 


Agee om Order ‘No. 29 of 1923, arta the ond of BA. DeC. Williams 
Esq, 2nd Additional District Judge o A kang the 12th September, ; 
1922. BE ae AR WE a KK «wee Gee 
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or returning to the Court from which he came and stating the facts in “order that 
fresh notice may issue for service on the party. 


The provisions of order 5 rule 17 of the Code of Civil Procedure are not 
complied with by the peon’s affixing a notice at the entrance of the house of the 
party. The service, if possible, should be personal unless there is an agent 
empowered to accept service and it is only when personal service cannot be 
effected, a peon will be justified in proceeding in accordance with the other 
` provisions of order 5 rule 17.T 


Appeal by the Plaintiffs. 

Suit for recovery of rent. 

The material facts appear from the judgment. 
Babu Santosh Kumar Pal for the Appellants. ` 


Babus Gunada Charan Sen and Someswar Presad Mukerjee for 
the Respondents. 


The judgments of the Court were as follows : 


Greaves J: We think that this appeal must succeed:as there 
has not been a proper service of notice of the appeal on the 
appellants before us. The suit was commenced by the plaintifts 
against their tenants for the recovery of rent. The first Court 
decreed the suit. Against this decree the’ defendants preferred an 
appeal. In the plaint the plaintiffs have described themselves as 
residing at a village called Samsara. Accordingly, the notice of the 
appeal was sent for service to Samsara. The peon on arriving at 
Samsara did not find the plaintiffs there or any male member of their 
family upon whom the service could be effected. He found there 
a servant of the plaintiffs and the peon was told the plaintiffs were 
at that time living at their own dari at village Janki, some two or 
three miles distant from Samsara. The peon thereupon purported 
to effect service by affixing the notice at the entrance of the 
house at Samsara. This is shown by the receipt which is the first 
document in the paper-book and also by the peon’s return. The 
appeal was heard ex parte and was decreed in favour of the defen- 
dants in the suit. The plaintiff thereupon applied for the rehearing 
of the appeal which was refused and against this refusal the present 
appeal has been preferred to this Court. As I have already stated, 
in my opinion, the service was not good service under the provi- 
sions of the Code. When the peon was told that the plaintiffs, 
whom he was seeking to serve, were not living at that time at 

T See in this connection Cohen v. Nursing Dass Auddy (1892) 1. L. R. 19 
Calc. 201, which was followed in Kassim Ebrahim Saleji v. Fohurmull Khemka 
(1915) 23 C. L. J, 183; 20 C. W. N. 173; L L. R, 43 Cale. 447—Rep. 
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Samsara but at their own basi in village Janki, in my opinion, it 
was his duty, to dndeavour to effect personal service upon them 
either by proceeding to Janki or returning to the Court from which 
he came and stating the facts in order that fresh notice should 
issue for service on the plaintiff at Janki. It seems to me idle to 
say that the provisions of order 5, rule 17 have been complied with 
by the peon in doing whathe didin this case. In.my opinion, 
he did not’ use due and reasonable diligence. The service, if pos- 
sible, should be personal unless there is an agent empowered to 
accept service and it is only if you cannot effect personal service 
that you are justified in proceeding in accordance with the other 
provisions of order 5, rule 17. In the present case in my opinion, 
there was nothing to prevent personal service which could have 
easily been .effected had due and reasonable diligence been 
observed. 


The result is that the appeal succeeds and the appeal will be 
reheard by the lower Court in the presence of the present appel- 
lants before us. 


There will be no order as to costs in this appeal. 
Costs in the lower Court will abide the result. 


Graham J :—1 agree. 
A. T. M. Appeal allowed, 


VOL. AL.) HIGH COURT. 


Before Me, Justice Rankin and Mr. Justice B. B. Ghose. 


BANKU BEHARI DAS 
0. 
GURUDAS DHAR AND ANOTHER.” 


Suit, maintainability of—Suit for refund of purchase money—Auction sale— 
Rent decree. 


A suit for refund of purchase money by the auction-purchaser at a sale in 
execution of a decree for rent, against the decree-holder and the judgment- 
debtor, on the ground that the latter had no saleable interest in the land, 
is not maintainable : Juranu v. Fathi (1). There is no warranty of title in the 
case of a sale under rent decree, é 


Appeal by the Plaintiff. a 
Suit for refund of purchase money. 
The material facts appear from the judgment. 


Babus Samatul Chunder Dutt and Durga Churn Mitter for the 
Appellant. 


Dr. Jadu Nath Kanjilal and Babu Peary Mohan Chatterjee 
for the Respondent (who appeared), 
G A. V 
The judgments of the Court were as follows : 


B. B. Ghose J: The plaintiff, who was the auction-purchaser 
at a sale in execution of a decree for rent, sued both the decree- 
holder and the judgment-debtor for refund of the purchase money 
and also for compensation on certain allegations made in the plaint. 
The suit was decreed in the primary Court against both the defend- 
ants. On appeal by the decree-holder defendant, the learned 
Judge has dismissed the suit holding that it was not maintainable. 
The plaintiff appeals to this Court and two questions have been 
raised on his behalf ; (1) whether a suit for refund of purchase 
money is maintainable by the auction-purchaser on the gronnd 
that the judgment-debtor had no saleable interest in the land and 
(2) whether the suit is maintainable on the ground of fraud of the 
defendants. 


*Appeal from Appellate Decree No. 1295 of 1921, against the decree of 
J. A. Ross Esq, District Judge of Murshidabad, dated the 25th April, 1922, 
reversing that of Babu Manindra Prasad Sinha, Munsiff, 2nd Court, at Jangipur, 
dated the 29th November, 1919. 

(1) (1919) 22 C. W. N. 760. [See also Makar Ali v. Sarfaddin (1922) 36 
CSL. J. 132-Rep!. 
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With regard to the first question, the learned vakil for the appel- 
lant has placed before us all the cases decided Sy the different 
High Courts with reference to sales held after the Code of Civil Pro- 
cedure of 1908, came into operation. He admits that the general 
view is that such suits are not maintainable. It is only necessary 
to refer to the latest cases which are Ram Sarup v. Dalpat Rai (x) ; 
Balvant Raghunath v. Bala (2); Tirumalaiswami Naidu v. 
Sabramaniyan Chettiar (3); Juranu Muhkamad v. Jathi Muha- 
med (4). He, however, relies on two cases in support of his 
contention that such a suit is maintainable, namely, the cases .of l 
Rustomji Ardeshir Irani v. Vinayak Gangadhar Bhat (5), and 
Prasanna Kumar Bhattacharjee v. Ibrahim Mirja (6). The case 
of Austompi ‘Ardeshir v. Vinayak (5) was under the Civil Proce- 
dure Code of 1882 as pointed out by the learned Chief Justice in 
Balvant Raghunath's case (2). The only case then in which a dis- 
cordant note was struck is that of Prasanna v. Ibrahim (6). That 
case, however, was based on the decision in Rustomfi v. Vina- 
yak (5), which is no authority on the question where the sale was 
held under the Code of 1908. We must, therefore, follow the later 
case in our Court, Jusanu v. Jathi (4), which isin agreement with 
the decision of all the other High Courts, and hold that such a suit 
is Not maintainable. 

The learned vakil for the appellant further contends that there 
is a difference between the present case and the others as in the 
present case the sale was a sale in execution of a rent decree and 
there is a warranty of title in the case of such a sale. The autho. 
rity cited in support of this proposition is the decision in Abdul 
Sobhan Sheikh v. Nekbar Mandal (8). That case, however, does not 
lay down any such rule, as it decides merely a question of estoppel 
by representation. That there is no such distinction as regards war- 
ranty will be apparent from the fact that the proclamation of sale 
which has to be published is in the same terms in both classes of 
cases. The difference in the rights acquired by purchasers in exe- 
cution of decrees does not affect the question as regards warranty of 
title. 

Before parting with this question, I must observe that the plain- 
tiff does not state that the judgment-debtor had no saleable interest, 
the allegation being to the effect that the plaintiff purchased only 


(1) (2920) 1 L. R. 43 All, €o. (2) (3922) 1. L. R. 46 Bom. 833. 
(3) (1916) I. L. R. go Mad. 1009. (4) 11917) 22 C. W. N. 760. 
(5) (1910) l. L. R. 35 Bom. 29. (6) (1917) 36 C. L. J. 205. 


(7) (1922) I. L. R. 46 Bom. 833 (839.) (8) (1912) 17 C. L. J? 652. 
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the right, title and interest of the judgment-debtor and not the 
holding, free from all encumbrances as in a rent aale. Qn that 
allegation, the question discussed does not arise and the plaintiff’s 
suit is not maintainable on any ground whatsoever. 

With regard to the second point, the matter of fraud was not 
invesjigated by the learned Judge on appeal and the appellant asks 
us for a remand of the case for retrial on that ground. The learned 
vakil for the respondents contends that, assuming that such a suit 
on the ground of fraud is maintainable there is no such averment of 
fraud in the plaint by which the plaintiff was induced to purchase 
the property and that there is nothing to be enquired into ; 
although the . words “ fraud” and “ collusion” have been used 
several times in the plaint,if those words are struck out, the facts 
alleged do not disclose any fraud which would entitle the plaintiff 
to maintain this action nor was any issue raised on that question, 
Reference has been made in this connection to the case of 
Gunga Narain Gupta v. TZiluckram Chowdhry (1), where Lord 
Watson quoted the well-known dictum of Lord Selborne on that 
question. The appellant urges that, although no issue was raised, 
the trial Court decided the question of fraud and the defendants 
cannot be said to have been prejudiced or taken by surprise. 
The trial Court, however, seems to have decided two points on the 
facts alleged in the plaint. First, that in the rent suit the defend- 
ant No. 2 who was a grandson of the recorded tenant did not 
represent the entire body of tenants deriving title from the recorded 
tenant and, secondly, that the enhanced rate of rent claimed Ly 
the landlord in his suit was not dona fideas the defendant No. 2 
had no authority to agree to an enhancement on behalf of all the 
. tenants and this enhancement was made by the landlord in collue 
sion with the defendant No. 2. These findings can hardly be said 
to be findings of fraud which would entitle the auction-purchaser 
to have the sale set aside. I have examined the plaint and there 
is no allegation in it beyond those which have been found by the 
Munsiff. It seems to me clear that these findings were not con- 
sidered to be findings on any question of fraud by the parties in the 
lower appellate Court as it does not appear that the lower 
appellate Court was asked to come to any finding on the question 
of fraud: This ground also, therefore, fails. 

The appeal must, therefore, be dismissed with costs. 

‘Rankin J: I agree. 
A. T. M. Appeal dismissed. 

(1) (1888) 1. L. R. 15 Calc. 533 (537) 
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Before Mr. Justice Rankin and Mr, Justice B. B. Ghose. 


NEKJANNESSA BIBI AND ANOTHER 
J 
ABBAS MOLLA AND OTHERS.* 


. Limitation—Adverse possession—Landlord and tenant, 


1f the person encroaching upon other land is not a tenant, then the mere fact 
of his open and continuous encroachment would prima facie be possession ad- 
verse to the fullest extent against the landlord. Asa tenant it is presumed in 


. the landlord’s favour that the possession is only under a claim of a limited right. 
lf the possession is under a claim which is adverse to the landlord though only 


to a limited extent then for the purpose of the right which the tenant ‘is claiming 
the possession of the tenant is no longer the possession of the landlord. The 
landlord coming into Court must show that he has been dispossessed not in the 
full sense of the word but in its limited sense within twelve years of the suit. 


Appeal by the Plaintiffs. ; 
Suit for kas possession of a tank. 
The material facts appear from the judgm ent. 


Dr. Dwarka Nath Mitter and Babu Narendra Kumar Basu for 
the Appellants.. 

Babu Nirodebandhu Roy for the Respondents. 

The judgment of the Court was as follows : 

This is an appeal by the plaintiffs against the dismissal of hele 


suit by the lower appellate Court reversing the decree of the trial 
Court. The suit was brought on the 3oth January, 1919, and was one 
for khas possession of a tank. The plaintiffs and the main defen- 
dants claim under the same landlords, it being admitted that the 
defendants Nos. 23 to 26 have the maliki right in the tank in suit. 
In 1916 the landlord settled the tank with the plaintiffs. ” In 1904 
it appears that the landlords had threatened the defendants that the 
tank would be settled with a third party. In 1914 they advertised for 
settling the tank and at the auction defendants also bid. In these 
circumstances the contention of the plaintiff is that the learned 
Judge has misdirected himself in law in finding that the landlords 
having been out of possession for over 12 years the plaintiffs’ suit 
cannot be maintained. 


* Appeal from Appellate Decree No. 700 of 1921, against.the decree of B. K. 


. Basu Esq., District Judge of Jessore, dated the 21st January, 1921, reversing that 


of Babu Jnanendra Nath Ghosh, Munsiff, 2nd Court, at Jhenidah, dated the 31st 
January, 1920. i ë 
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The case is admittedly one where the defendants are already 
tenants of the landlords. The defendants’ homestead adjoins 
this tank and if the defendants have been in possession of the tank 
the inference is particularly strong that they have been in posses- 
sion of it either by some leave or license of the landlords or else 
undér a claim that the tank is a part of the land to which they are 
entitled as a tenant. The learned Judge has dealt with the case on 
the line of decisions applicable to what is sometimes called adverse 
possession of limited interest. The learned vakil for the appellants 
contests the question whether upon the facts as found by the learned 
Judge the defendants’ possession has been continuous and adverse 
for the whole of the 12 years, 

Now, the learned Judge has found that the defendants have 
always been in possession of the tank in question. ‘It is quite clear 
that he means to find against any notion of mere user with leave 
and license. That matter may be put on one side altogether. 
The objection taken to the finding is that as the landlords ad- 
vertised for tenants and the defendants bid at the auction, this 
shows that the possession is not adverse in its character. That 
matter may be looked at in one or other of the two ways. It may 
be looked at as a piece of evidence upon the question whether the 
defendants are in possession claiming to be tenants or whether in 
possession asserting that the landlords had no right whatever. The 
learned Judge has found against the question of leave and license 
on the general facts of the case. Ifthe matter be looked at from 
the point of view of acknowledgment it is quite clear that there was 
no sufficient acknowledgment under section 19 of the Limitation 
Act; and there was no disturbance of possession by the holding 
of this auction. Various motives are possible to explain why the 
tenants should bid at such an auction, and we are wholly unable to 
find that incidents of this auction show thit the learned Judge was 
wrong in his finding of fact or that he must have misdirected hime 
self on the point of law. It has been contended that in the class 
of cases the whole question arises under article 144 of the Limita- 
tion Act and therefore if it can be shown that at any period the 
defendants’ possession was not adverse the plaintiffs must succeed. 
Now, it is undoubtedly the law that cases of this character are not 
outside the scope of article 142. The position is this if the person 
encroaching upon other land is not a tenant then the mere fact of 
his open and continuous encroachment would prima facie be posses- 
sion adyerse to the fullest extent against the landlord. ` Because 
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possession is under a claim which is adverse to the landlord though 
Pride only to a limited extent then for the purpose of the right which the 
TER tenant is claiming the possession of the’ tenant is no longer the 
possession of the landlord. Article 142 and article 144 in this case 
are in no wise in conflict. There is ample authority now for the . 
proposition that the plaintiff in this class of cases coming into 
Court must show that he has been dispossessed not in the full 
sense of the word but in its limited sense within 12 years of the 
suit. This was laid down quite clearly in {the judgment of Mr, 
Justice Mookerjee in Raktoo Singh v. Sudhram Ahir (1) and it was 
laid down also by the Privy Council in the judgment delivered by 
Sir John Edge in Dharani Kanta Lahiri v. Gobar Ali Khan (2). 
For these reasons it does not seem to us that the law applied by the 
learned Judge is in any way wrong or that he has misdirected him- 
self in applying it. 
Now, the only remaining question is this. It appears that in 
‘the plaint an alternative claim was made against the landlords for 
the refund of selami of Rs. goo paid tothe landlords at the time 
when the plaintiffs took settlement of the tank. As regards the 
claim for Kas possession the landlords are mere proforma defen- 
dants. But this claim upon which they are substantive defendants, 
has been coupled with the other claim for khas possession. The 
learned Judge in the Court of appeal below took the matter to be 
thus—having decided that the plaintiffs cannot get khas possession 
he said that the plaintiffs might then choose to do one or other of 
the two things. They might choose to accept rent from the defen- 
dants or they might sue the landlords. for refund of the premium 
paid to them. He left it to the plaintiffs to make up their mind 
after the suit bad been dismissed as to what they would Yo. Now 
it appears that the landlords did not take any part in this case in 
the lower appellate Court. It is true thatno mention of any in- 
tention to take rent from any body isin the plaint, and we do not 
see that there is any answer before the Court to the claim to have 
Rs, 400 refunded. This matter, in no way affects any question of 
costs. As between the plaintifis and the defendants who appear 
here as respondents the appeal will be dismissed With costs. As 
against the landlords defendants the appellants must have a judg- 
ment in this action for Ks. 400. 
A. T., M. Appeal dismissed. 


(1) (1907) 8 C. L. J. 557: (2) (1912) 17 C. L. J. 277 537 C. W., N. 386. 
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CIVIL RULE. 


Before Mr. Justice Rankin and Mr. Justice B. B. Ghose, 


BINDU BASINI ROY CHOWDHURY 
. 2. 


SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Review—Civil Procedure Code (Act V of 1908), O, 47 R. t—‘Other suficient 
reason’ —A djournment— Discretion. 

By the words “ other sufficient reason’ in order 47 rule 1 of the Code of Civil 
Procedure is meant that reason must be one having sufficiency of a kind analogous 
to thé two specified cases, that is to say, analogous to excusable failure to bring 
to the notice of the Court new and important matter or analogous to error on the 
face of the record. -° 

Where for no adeguate reason or for reason that can be considered excusable, 
the party was not ready on the date fixed for hearing and had no real excuse for 
not being ready, the Court has no power to grant review of judgment under 
order 47 rule ı of the Code of Civil Procedure. 

A Judge has a very wide discretion as to granting adjournments, but it should 
always be based upon something reasonable. 

Application under section 115 of the Code of Civil Procedure 


and section 3107 of the Government of India Act, by the 
Petitioner. 


Application for probate, 

The roaterial facts appear from the Judgment. 

Babu Rupendra Coomar Mitter for the Petitioner. 

Babus Dwarka Nath a and Surendra Nath Guha 
for the Opposite Party. 

The jydgments of the Court were as follows : 

~ Rankin J: This is an application in revision whereby an 

applicant for probate complains of an order made by the Court 
below granting a review ina proceeding under section 19 H of the 
Court-fees Act being a proceeding where in the Collector moves 
the Court to hold an enquiry into the true value of the estate of the 
testator.. Broadly speaking, the facts are that the case was ordered 
to come on for hearing on the 6th January 1923. On that date, 
neither party was ready. Both parties appear to have applied for 
an adjournment and the learned Judge, at first, was minded to grant 


- 


Civil Rule No. 309 of 1923, against the order of Rajendra Lal Sadhu Esq, 
Additional Distrist Judge of Faridpur, dated the 2qth February, 1923. 
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them an adjournment till the z15t January. Shortly afterwards, 
two witnesses for the Collector put in appearance and the order 
granting the adjonrnment was vacated and the case commenced, 
notwithstanding the objection of the pleader for the present peti- 
tioner. The two witnesses on behalf of the Collector were heard 
and they did not take the case for the Collector any further. ° The 
Government pleader wanted an adjournment but it was not granted. 
It would appear that the petitioner also at one time wanted 
an adjournment ; but the learned Judge insisted on proceeding. 
A third witness on behalf of the Collector after some delay was 
called. Heagain took the case no further. Thereupon, the 
learned Judge reserved his judgment and, on the gth January, he 
recorded hig order in favour of the applicant for probate that the 
value of the property was as stated in the affidavit filed by her. 
Thereupon on the 16th January 1923, a petition for review was 
lodged before the learned Judge who tried the case by the Collec- 
tor. That petition appears to have contained some_seven grounds. 
In my judgment, the learned Judge’s comments upon these 
grounds as being insufficient for the granting of a review are well 
justified. However, having some doubt about the matter, the 
learned Judge directed notice to issue upon the Collector deposit- 
ing Rs. 100 as security for the present petitioners costs and the 
matter came on before another learned Judge who recorded his 
order on the 24th February 1923. Against that order, the present 
application in revision is made and it is said that the learned 
Judge misdirected himself as to his own power and failed on 
his findings of fact to arrive at a position in which he was entitled 
to order a review. 

Now, on the question of jurisdiction, the judgment of the 24th 
February 1923 appears to me to amount to this: On the evidence 
of the Government pleader who deposed in the case, the Judge was 
satisfied, that the Government pleader was under the impression 
that on the 6th January the case would nat be taken up. He appears 
to think that this impression was not altogether without some ele- , 
ment of reason, but that the impression was a justifiable impression 
that it was reasonable for the Government pleader or his client to 
take the risk of acting upon it is a fact which is not found by the 
learned Judge and, to my mind, it is a finding which would be very 
difficult indeed to come to upon these materials. In these cir- 
cumstances the learned Judge thought that it was a case for the 
exercise of his powers to grant a review—not under the two express 
provisions of rule 1 of order XLVII Civil Procedure Code, namely, 
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the provision about discovery of ney and important matter or 
evidence and the provision about mistake or error on the face of 
the record but under the words “ for any other sufficient reason.” 
The question of law is whether the facts as found constitute within 
the meaning of the rule “ other sufficient reason?! remembering that 
the Privy Council in the case cf Chhajuram v. Neki (1) have laid 
it down that those words are to be construed in the light of the 
previous words and on the Principle of Hjusdem Generis. The 
case is perhaps near the border line. The effect of Chhajuram’s 
case (1), in my judgment, is that, under the words “ other suffi- 
cient reason,” the reason must be one having sufficiency of a kind 
analogous to the two specified cases, that is to say, analogous to 
excusable failure to bring to the notice ofthe Court new and im- 
portant matter or analogous to error on the face of the record, 
Now, the case of a person who has discovered a new and important 
matter or who has discovered evidence which could not be produc- 
ed by him at the time when the, decree was passed is dealt with 
very strictly by rule 4. There is to be steict proof of the discovery 
of the new matter or evidence which the applicant alleges -was not 
within his knowledge or could not be adduced by him, when the 
decree or order was passed or made. On the whole, I am of opinion 
that the findings of fact made by the learned Judge did not entitle 
him to exercise the power granting a review. In this case, there 
is not merely an element of negligence, that isto say, itis merely 
that by greater diligence the person could have had better know: 
ledge of his case or a better chance of producing evidence which 
he knew not ; but the present case seems to me on those findings 
to be a case where for no adequate reason or for reason that can be 
considered excusable, the party had not been ready on the date 
solemnly fixed for the purpose and had no real excuse for not 
being ready, When the rule makes the jurisdiction dependant upon 
a reason being sufficient, it is very undesirable that orders of the 
learned Judges who have applied their minds to the rule properly 
should be interfered with in revision so long as there is a case for 
thinking that the reason was sufficient in a sense analogous to 
the cases specifically dealt with. I cannot help, however, in this 
case fearing that the logic of the order made by the Court below 
is this : that in almost every case where there was some better 
excuse fora manifest negligence, the Court should be entitled to 
re-open ihe matter by granting a review. I think this case, if we 


, (1) (1922) ba R, 49 D A. 144; 36 C. L. J. 459. 
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refuse to inteifere, would be gessimi exempli and would make a 
large gap in the safeguard intended by Order XLVIC of the Code. 
For that reason and because it seems to me that the ground here 
was very thin and was not really analogous in point of excuse 
to the cases mentioned in rule rt itself, I think we are in a post 
tion to give effect in revision to our opinion which is *that 
this order which is complained of is bad in form and in 
substance. 5 

I would point out in view of what bas been said by the learned 
Judge who tried the case that I do not understand it to be the duty 
of the learned Judges in the Courts below to maintain, still less to 
invent, any special practice as regards the grounds upon which 
adjournmerts of cases are given. I cannot help thinking that some 
of the present troubles have arisen by reason of the notion that 
parties whose cases are fixed have a sort of right to get adjourn- 
ments without any reason being given provided that somebody 
else undertakes to ketp the Court busy. If there is any such prac- 
tice in any Court, so far as I know, there is no authority for it A 
learned Judge has the very widest discretion as to granting adjourn- 
ments ; but it should always be based upon scmetbing rea- 
sonable. 

In the course of the case-in the Court below, a reason was piven 
as being a reason why discretion should be exercised in 
favour of granting a review to the effect that the matter was one 
affecling revenue and that, therefore, any negligence on the part of 
the Government pieader should not be allowed to damage the pub- 
lic. When a matter is one in which a Judge is called upon to 
exercise a discretion, it is generally impossible to say a priori that a 
particular thing can never properly be considered and should 
always be excluded. Asa matter of my own individual opinion, 
I desire to say that I should treat the Secretary of State for India in 
Council exactly like anybody else. It often falls to the Court in 
dealing with applications by poor peaple, negligent people or rather 
stupid people, to refuse to meet their particular necessities by exact- 
ing a particular reasonable standard of diligence and exacting it 
from every body alike and, speaking for, myself I think the safer 
and the better way is to treat the learned vakil who has the honour 
to appear for Government with the same stringency but with no 
greater stringency than any of his learned friends appearing foi 
other litigants. These observations, however, are odffer, I think 
that in this case it is not open to us to refuse to exercise our dis 
crelion. Ip my opinion, we should set aside the order of the Cour! 
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below and direct that the original decision of the learned Judge be 
restored. The costs of this application and the costs incurred in the 
application for review are to be paid by the opposite party to the 
present petitioner. We assess the hearing fee in this Court a three 
gold mohurs. - 

B. B. Ghose, J. I agree. 


A. T. M. Rule made absolute. 
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?, 


THE PORT CANNING AND LAND IMPROVEMENT 
COMPANY, LTD. 


Occupancy right—Bengal Tenancy Act (VIH of 1885, Sec. 20—‘Land situate in 
any village’-—Land in Sunderbans 


In order that an occupancy right may be acquired the land must be held ina 
village fora period of 12 years and if the land has not been comprised i in any 
village in the statutory sense, the condition of acquisition of the occupancy right 
has not been complied with. 


The lands in suit were lands in the Sundetbans. No notice was issued by the 
Collector declaring the area as constituting villages until some date in 1912. 
The tenants were supposed to be in possession for more than 12 years before the 
institution dt the suit in or about 1519 and did not acquire any right of occupancy 
at the time when the Bengal Tenancy Act of 1885 was passed : 


Held, that the tenants did not acquire any rights of occupancy, as, they did 
not hold any lands in villages for 12 years. 


That they could not fall upon other systems which prevailed before the pass- 


ing of the present Bengal Tenancy Act. 


That the statutory meaning of the word ‘village’ in the first clause of section 


20 did not give rise to any impossible construction or to any repugnance. 
| 


Appeals by the Defendants. 

“Appeals from Appellate Decrees Nos. 1810, 1814-17, 1819 and 1839 of 1921, 
against the decrees of Babu Nalini Kanta Bose, Subordinate Judge, rst Court, of 
24-Perganas, dated the 17th November, 1920, affirming those of Babu Basanta 
Kumar Roy, Munsiff, znd Court, at Basirhat, dated ne 23rd December, 1919. 
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Suits for settlement of fair and equitable rents for the holdings 
by the landlords under section 46 of the Bengal Tenancy Act. 


The material facts appear from the judgment. 

Dr. Sarat Chandra Basak and Babu Sisir Kumar Ghosal for 
the Appellants. d 

Babus Dwarka Nath Chuckerbutty, Ram Chandra Mazumdar 
and Rama Prosad Mookervjee for the Respondents. 


The judgment of the Court was as follows : 


These are second appeals in suits brought under section 46 of 
the Bengal Tenancy Act by the landlords against tenants for the 
settlement of fair and equitable rent for the holdings. There are 
in all 7 suits before the Courtin appeal. The defence taken as 
regards all these suits is that the defendants are occupancy raiyats 
and that accordingly they are not within the scope of the section ' 
sued. They also say that the rent which has been fixed is exces- 
sive and has been fixed upon a1 improper principle. There is one 
particular question with regard to suit No. 99 which is now appeal 
No. 1817. ; 

Now the difficulty upon the first question is that the lands in 
suit are lands in the Sunderbans and it appears that no notice was 
issued by the Collector declaring the area as constituting villages 
until some date in rgtz. For the present purpose it may be taken 
that the lands in respect of which the occupancy right is claimed 
are lands in all cases of which the defendants have been in posses- 
sion for r2 years. The objection taken is that until rgt2 there 
was no village within the meaning of the Bengal Tenancy Act, and 
therefore the condition prescribed by section 20, sub-section, 1 has 
not been complied with, that is to say, the defendants have failed 
to show that any of them continuously held as a raiyat lands situate 
in any village for a period of 12 years. 

Now, Dr. Basak has argued before us several points. First he 
maintains that in addition to the methods to be found prescribed 
in the Bengal Tenancy Act there still survives running part passu 


_ with them the old method of acquisition of occupancy right. It 


would seem clear that the Act of 1869 which was wholly repealed 
is not now in force. Nor cana similar contention be put forward 
as regards Act X of 1859. ‘The appellants’ vakil is therefore driven 
on this branch of his case to suggest that there is still running 
together with the provisions of the Bevgal Tenancy Act the old 
provisions which I may call the common law on the subject in this 
country which give to Azmdkas? yraiyats certain rights which are 


VOL, AL.) HIGH COURT. 


denied to patkast vafyats. We are not of opinion that it was intend- 
ed by the Bengal Tenancy Act to keep these older doctrines 
alive. It is perfectly true that the rights formerly enjoyed by the 
tenants have by sucessive Acts been enlarged rather than restrict- 
ed. Butsince the rights have been enlarged and the tenants 
whovare to be held entitled to these rights are to be held entitled 
on the constructions of the more liberal Code and not by a resort 
to antiquated theories. The whole scheme of the Bengal Tenancy 
Act as a Code would be irretrievably spoiled if it were open to the 
tenants to fall upon other systems which were prevailing many years 
ago. 

Putting on one side that contention we come to the next ques- 
tion. Itis said that if one looks carefully at sectidn 20 of the 
Bengal Tenancy Act one finds that the word village as therein 
mentioned cannot be intended to be restricted to the meaning given 
by clause 10 of the 3rd Section where the word village is defined. 
The section says this that “any person who for a period of 12 years, 
whether wholly or partly before or after the commencement of this 
Act has continuously held” and so forth. Now the importance 
of the unit village only arose at the commencement of the Bengal 
Tenancy Act of 1885. Under the previous law as a tenant could 
only get an occupancy right by holding an identical piece of land 
the importance of the definition of an area of a village for this pur- 
pose did not arise. It is said then that as there could oe no 
village in the statu'ory sense before 1885 the first clause of section 
20 which undoubtedly refers to possession prior to the commence- 
ment of the Act must be construed to refer to the village in the 
popular sense or in’ some other sense than the statutory sense. 
Now, there is no doubt that the definition in section 3 would have 
to give way if there is plain repugnance in thecontext. Butin 
this case a careful scrutiny of the definition shows no such repug- 
nance ; because the word yillage means an area defined surveyed 
and recorded as a distinct and separate village in one or other of 
three ways. ‘The first is a matter of past history. The second and 
third look forward to the future. The first thus refers to the gene- 
ral land revenue survey which had been made of the province of 
Bengal. Therefore in the strict sense of the statute and doing no 
violence to any part of it there isa meaning to be given to the 
word village for the purpose of the section prior to 1885 over a 
very large area of Bengal, namely, the whole area for which a 
revenue survey had been made. For this reason it does not seem 
to me sound to say that the statutory meaning of the word village 
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in the first clause of section 20 gives rise to any impossible construc- 
tion or to any repugnance. 

The next contention is that the statute does not expressly say 
that the lands must have been situate inan area defined as a 
village during the whole 12 years. Now, on that matter there 
might be something to be said if the question were absolutely dhen. 
We have been referred to the judgment of Chatterjea and Panton JJ. 
in Miscellaneous Appeal No. 18 of 1919. I understand it has been 
reported in some volume 'of Indian Cases. That deals with the 
whole of the contentions on this branch of the case put forward by 
Dr. Basak so ably on behalf of the appellant. The ruling is that 
in order that an occupancy right may be acquired the land must be 
held in a viltage for a period of 12 years and that if the land has 
not been comprised in any village in the statutory sense the condi- 
tion of acquisition of the occupancy right has not been complied 
with. 

The next point is a'point with reference to all the cases. It is 
said that the learned Subordinate Judge instead of applying the 
test laid down by section 43 on the question of settlement of the 
amount of fair rent has gone bya fanciful notion of the 3th of 
the gross produce as being the historical amount that was obtained 
by the Rijas in the old days. But looking at the judgment we do 
not think that that is so. The learned Subordinate Judge 
appears to have gone into the particular facts of these cases at 
considerable length and he has merely referred to a book by a dis- 
tinguished learned Judge of this Court Mr. Justice Sarada Charan 
Mitter which refers to 1-6th of the produce as the amount used 
to be taken by the Hindu Rajas. It cannot be said that his 
judgment was based on any fanciful notion. 

The remaining question is of some little obscurity, , It has 
reference to suit No. 99. The learned Munsiff dealt with this case 
among a batch of cases. According to him, the rights of the tenant 
might have ripened into occupancy right under the Act of 1869 
were it not that there had been changes in the nature and terms 
of the holding by reason of addition or amalgamation of fresh lands. 
When one looks to the particular statements made by the Munsiff 
as to this holding it appears that the amalgamation about which the 
Munsiff was troubled did not take place until the year rgo2 and 
later. Ifthat were the position there would be some ‘difficulty, 
because if it is clear that by 1885 the tenant had occupancy 
right under Act of 1869 then from the commencement of the Bengal 
Tenancy Act he held that right under the saving .clauses of the 
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Bongal Tenancy Act and he would not lose his occupancy right Civit. 
upon the narrow terms of Act of 1869. When, however, we consi- aie: 
der the findings of the learned Subordinate Judge with reference bia 


; h i. nee Janabali 
to this particular case and when we scrutinise that finding by the 


D. 

Zakkilas that are on the record the finding is that this tenant had Bap ees 
not id’188 5 acquired the occupancy right under the previous law. ment Co., Ltd. 
We have asked to be referred to the dakhilas. We have been = 
informed that the only dakkilas are first of all one of 1274 B. S. and 
the next one of 1309. These dakhilas dot not refer to the same land 
and there. is no evidence on the record to connect them in any way. 
In these circumstances the finding of fact of the learned Subordi-’ 
nate Judge that the dakhilas put in show that fresh lands were 
added to this halding from time to time when jamas wete created 
“have to be given their ordinary meaning. There» is absolutely 
nothing to show that this defendant has inherited this land from 
his ancestor. The learned Subordinate Judge is not of opinion 
that this particular tenant had acquired occupancy right when the 
Bengal Tenancy Act came into force. 

For these reasons these appeals fail on all points and all of 
them must be dismissed with costs. 


A T. M. _ Appeals dismissed. — 


Before Mr. Justice Rankin, and Mr. Justice B. B. Ghose, 
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CIVIL. 
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Dower— Possession of widou—Consent—Decision of Court. 


Per Curiam : A Mahomedan widow has for her dower all the rights of an 
ordinary creditor and may be given a right to possession, by the consent, express 
or implied, of her husband or his heirs, of the estate until by the rents and profits 
the debt has been liquidated: Hamira Bibi v, Zubanda Bibi (1). 


Per Rankin 3: A case is only an authority for the ratzo decidendi. This 


* Appeal from Appellate Decree No. 2322 of 1922, against the decree of J. 
W., Nelson Esq., District Judge of Murshidabad, dated the 8th June, 1922, affir- 
ming that of Babu Dhirendra Nath Guha, Munsiff, rst Court, at Berhampur, 
dated the 31st March, 1921. k 

(1) (1916) 1. L, R. 38 All. 581 5 25 C. L. J. 5173 a1 Co. W.N, 1, 


172 


CIVIL. 
19214. 
ww 

Sabur Bibi 
2. 
~ Ismile. 


. 
——_ 


July, 12. 


THE CALCUTTA LAW JOURNAL. [Vorn AL. 


principle is in constant exercise when dealing with the decisions of the Courts: 


wherein each Judge gives or may give his individual opinion. It is, however, 
particularly difficult to apply to decisions of the Judicial Committee and the 
Judicial Committee has always a very scrupulous regard to the inconvenience 
that may be caused by obiter dicta. 


Appeal by Defendant No. 1. P 
Suit for recovery of possession after declaration of title. 
The material facts appear from the judgment. 


Babus Rupendra Coomar Mitter and Durga Churn Mitter for 
the Appellant. 
Babu: Atindra Nath Mukherjee for the Respondent (who 
appeared) | ii. ; 
a" C. A, V. 
The aae of the Court were as follows : 
Rankin J :—One Satkari Sheikh a Mussalman of the Sunni 
School died leaving- him surviving one widow, one daughter and 
two sisters The plaintiff acquired by purchase the shares of the 
two sisters and, on attempting to obtain possession of the land, was 
resisted by the widow and the daughter. At the trial, the widow 
claimed that a sum of Rs. 925 being due to her for deferred dower 


“and she being in possession of her husband’s estate she was entitled 


to retain such possession until the sum due to her had been paid 
out of the rents and profits by reason of the widow’s lien for dower 
recognised by the Mussalman law. To that defence it was answered 


that the widow had not obtained possession by any consent express 


or implied, of her husband or his other heirs. The learned Munsiff 
found as a fact that no consent was obtained and he followed the 
decision of the Judicial Committee in Hamira Bibis case (1) and 
rejected the widow's defence of lien for dower. The learned District 
Judge, on appeal, has accepted this finding of the Munsiff, has 
agreed with his view of law and has dismissed the appeal. ° 

On this appeal, the first’ question for consideration is whether 
the judgments of the Courts below can: rightly be subjected to any 
valid criticism on the ground that the question of implied consent 
has not been found upon. In my judgment, there can be no doubt 
that the learned Munsiff had before him the guestioh of implied con- 
sent and, on the facts of this case, he found and meant to find that 
there was no consent at all. The learned vakil” who appeared for the 
widow the appellant before us contended that though the decision 
of the Judicial Committee in Hamira Bibis case (1) contained a 
statement to the effect that consent was necessary to give validity 


(1) (1956) 1. L, Re 38 All. 581; 21 C. W. N. 1; 25 C. L. J. 517. 
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to such a defence, such statement was only odi#er and he pointed 
out that a Full Bench of the Madras High Courtin the case of Beeju 
Bee v. Syed Moorthiya Saheb (1), had adopted this view and had 
held, contrary to the dictum of the Judicial Committee, that such 
consent was not necessary. In these circumstances, he asked us to 
follo% the Madras decision, to treat what is said in Hamira Bibi's 
case (2) as not binding upon us and to allow this appeal. 

Now, it is quite true and I am glad to know that it is recognized 
—that, in appreciating decisions of Court, it is necessary to remem- 
ber that a case is only an authority for the ratio decidendi. This 
principle is in constant exercise when dealing with the decisions of 
Courts wherein each Judge gives or may give his individual opinion. 
It is, however, particularly difficult to apply to decisions of the 
Judicial Committee and every lawyer in India knows that the 
Judicial Committee, in giving its reasons, has always a very scru- 
pulous regard to the inconvenience that may be caused by obiter 
dicta, ln the present case, the argument on behalf of the appellant 
is that the case before the Judicial Committee involved only the 
question whether or not interest should be allowed to the widow in 
the accounts. The case was one in which undoubtedly the widow 
had obtained possession by the consent of her husband or his heirs. 
In these circumstances, it is said that the observations were un- 
necessary for the decision, that the decision is contrary to a series 
of decisions in India and that it ought not to be followed. 

The first question is as to whether or not the observations of the 
Privy Council are merely intended to apply to a case where, in fact, 
consent has been obtained. In my judgment, it is not possible so 
to read the decision. The question whether interest should or 
should not be allowed was argued on behalf of the appellant on the 
view that the widow's claim for dower was a creation of the Mahome- 
dan law, that interest was in general obnoxious to the Mahomedan 
law and that the ordinary principles of English equity should not, 
therefore, be applied to a right which was entirely defined by a dif- 
erent law altogether. Accordingly, one of the questions stated in the 
report asa main point for determination was the question whether 
the dower payable by a Mahomedan husband to his wife in con- 
sideration of marriage was in the nature of an ordinary debt. The 
members of the Board were Lord Atkinson, Lord Parker, Sir John 
Edge and Mr. Ameer Ali. It is impossible not to notice, as indeed 
was noticed by one of the Judges in the Madras case, that two of 
the members of the Board must have been well-acquainted with the 
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Civib. conflict of authorities on the present point that has been exhibited in 
1028: the . Indian decisions. In these circumstances, the actual decision 
i | of the Board was prefaced by a statement of the nature of the 
v- widow’s right to dower and of the extent to which under the 
ne Mahomedan law she had a security therefor. The statement is as 
Rankin, F. follows : “Dower is an essential incident under the Mussulman aw 


to the status of marriage ; to such an extent this is so that when 
it is unspecified at the time the marriage is contracted the law 
declares that it must be adjusted on definite principles. Regarded 
as a consideration for the marriage, it is, in theory, payable before 
consummation ; but the law allows its division into two parts, one 
of which is called prompt, payable before the wife can be called 
upon to enter, the conjugal domicil ; the other deferred, payable on 
the dissolution of the contract by the death of either of the parties 
or by divorce. Naturally, the idea of payment of interest on the 
deferred portion of the dower does not enter into the conception of 
the parties. But the dower ranks as a debt and the wife: is entitled 
along with other creditors to have it satisfied on the death of the 
husband out of his estate. Her right, however, is no greater than 
that of any other unsecured creditor, except that, if she lawfully with 
the express or implied consent of the husband or his other heirs 
obtains possession of the whole or part of his estate to 
satisfy her claim with the rents and issues accruing therefrom, she 
is entitled to retain such possession until it is satisfied. This is 
called the widow’s lien for dower and this is the only creditor’s 
lien of the Mussulman law which has received recognition in the 
British Indian Courts and at this Board.” That statement of law 
is a statement, first of all, in an intentional form of restriction. 
The statement is that the widow’s right is no greater than that of 
any other unsecured creditor except as those defined. That this 
decision is contrary to the view taken by the Full Bench of Madras 
in the case referred to above and the view pressed upon us on this 
appeal admits of no doubt whatsoever. The contrary view, if I may ` 
take its expression from the judgment of the officiating Chief Justice 
in that case which will be found at p. 233 is as follows: “AU the 
authorities suggest that the Mahomedan widow's lien for dower on 
property of which she is in possession arises not by virtue of any | 
agreement with her husband or his heirs but by the provisions of 

Mahomedan law relating to the administration of a deceased person’s 
estate. That is why it stands on the same footing as any other 
creditor’s lien. If a widow or any other creditor of a deceased 
Mahomedan acquired the rights of a pledgee or pawnee by reason 
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of being placed in possession of the deceased person’s property by 
the consent of his heirs then she or he would, have a preferential 
right relatively to the rights of other creditors of the deceased. If 
it is not as a pledge properly so-called that a widow having a claim 
for dower has a lien over property in her possession then there can 
be no necessity under the Mahomedan law that she should have 
obtained possession with the consent of the heirs, What is called 
a widows lien in this connection is founded on the rule of 
Mahomedan law as to the administration of a deceased person’s 
estate, namely, that a creditor who has obtained possession of 
the property of the deceased debtor should be allowed to continue 
in possession until the debt is satisfied.” 

Coming to the next point, it is not in my opinion, a “sound com- 
ment on the decision of the Board in Aammira “Bibi's case (1), to 
say that their exposition of the nature of the widow’s lien for dower 
had no connection with their decision on the point about interest. 
Having set forth that her lien was to take its origin with the express 
or implied consent of the husband or his heirs, the Judicial Commit- 
tee on that basis addressed themselves to the question whether on 
ordinary equitable principles she ought to be allowed interest as a 
consideration for her forbearance in enforcing her debt against her 
husband’s estate. It seems to me that it would be both unnecessary 
and persumptuous to say that, ifthe Board had taken a. different 
view of the nature of the widow’s lien, their decision on the point 
of interest would necessarily have been different. But that their 
Lordships considered the application of equitable principles to be 
dependent on their general view of the nature and origin of the 
widow’s lien for dower is to my mind fairly clear. It was for that 
reason and for that reason only that the question arose whether the 
dower was in the nature of an ordinary debt, whether it could only 
be given the incidents which particular provisions of the Mahome- 
dan law had already attached. it is to be observed that one deci- 
sion wherein interest was allowed but wherein a different view of 
the widow’s lien had been adopted was laid before the Judicial 
Committee in that case. 1 refer to the decision in Sahebjan Bewa 
v. Ansaruddin (2). 1t was suggested in the Madras Full Bench 
case already referred to that there was a preponderance of opinion 
in India to the effect that consent of the heirs was not necessary 
and that accordingly it must not be supposed that the Judicial 
Committee intended to settle the question which had been agitating 
in Indian Courts for some time. In my judgment, it is impossible 
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to think that the Board gave the definition of the widow's Tight to 
dower which is to be found in the judgment of Lord Parker without 
knowing very well that in so doing they were passing upon a matter 
as to which difference of opinion had prevailed. It is a difficult 
question and one upon which 1 think it unnecessary to pronounce 
whether the preponderance in the previous decisions was very great 
in favour of one view or the other. That is and must remain a 
matter of opinion ; but it is undoubted that, at all events, ever since 
1870, there has been authority in the case law for the view that 
consent of the husband or his heirs is necessary to ground the 
widow's right to lien. That view will be found stated in the case 
of Mussamut Wahidunnissa v. Mussamut Shubrattun (1). Itwasa 
main point of the decision to which Str John Edge was a party in 
the cases of Amanutunnissa v. Bashirunissa (2) and Muhammad 
Karimutlah Khan v. Amani Begam (4). It was followed in this 
Court in roro in the case of Bibi Teshliman v. Bibi Kasiman (4) 
and, although in the following year in a case already cited a different . 
view was taken, it seems unnecessary in view of the recent decision 
of the Judicial Committee to address oneself to the question as to 
the preponderance being in favour of one view ot the other. Much 
depends upon whether one confined oneself to a review of the cases 
in which the present point was exactly raised. To take a particular 
instance, the language used by Mahmood J. in the case of Asizullah 
Khan v. Akmad Ali Khan (s) must be controlled by the consider- 
ation that he was there dealing with a second appeal in which the 
consent of the heirs had been found as a fact. For all these reasons, 
it is, in my opinion, the duty of this Court to follow the decision 
in Hamira Bibi’s case (6). It may be observed that under this 
decision the widow has for her dower all the rights of an ordinary 
creditor and may be given, by the consent of-her husband or his 
heirs, a right to possession of the estate until by the rents and pro- 
fits the debt has been liquidated. That means a position of great 
privilege. I can see no reason why that privilege as defined by the 
highest tribunal should not be taken as settled, For these reasons, 
this appeal must, in my opinion, fail and be dismissed with costs. 

B. B. Ghose J : I entirely agree. I only desire to add that the 
rule of Mohammadan law with regard to this matter was laid down 
by the'Privy Council in the case of Bachun v. Hamid Hossein (7) 


(1) (1870) 6 B. L. R. 54- (2) (1894) 1. L. R. 17 All. 77. 
(3) (1895) I. L. R. 17 All. 93.. (4) (1910) 12 C. L. J. 584. 
(5) (1885) [. L. R. 7 All. 353. (6) (1916) 1. L. R. 38 All. 581i 


(7) (1871) 14 M. L. A. 377; 17 W. R. 113; 10 B. LR, 45 


Von, XL.) HIGH COURT. 


where it was said that where a widow obtained: possession lawfully 
without force or fraud, she had a lien on the property for her 
dower. This expression has been interpreted in some of the cases 
as possession peacefully obtained without force or fraud. It seems 
to me that peaceful possession cannot always be said to be lawful 
posse¥sion and the case of Hamira Bibi v. Zubarda Bibi (1) only 
re-iterates the law laid down by the Privy Council and explains the 
expression “ lawful” by adding the words “ with the express or 
implied consent of the husband or his other heirs.” This interpre- 
‘tation we are bound to accept, as a correct statement of the law. 


A. T, M. Appeal dismissed. 


(1) (1916) L L. R, 38 Al., 581. ° = 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mz. 
Justice Panton. 


RAJA PROMODA NATH ROY BAHADUR 
J. : | 
BASIRUDDIN QUAZI.* 


Stay of proceedings—Bengal Tenancy Act (VIH of 1885), Sees. 10t, 111— 

‘© Shall not entertain’ —Declaration under section 101 made azter institu- 

' tion of suit, | 

After an order has been made under section 101 of the Bengal Tenancy Act, 
a civil Court shall not, under section 111, try any suit, if such suit has already 
been instituted, until three months after the final publication of the record-of- 
rights. 

The-expression ‘ shall not entertain’ in section 114 of the Bengal Tenancy 
Act includes cases not only not already instituted but cases where suits have 
already been-instituted but not tried. 

_A suit was instituted for recovery of rent at an enhanced rent under section 30 
of the Bengal Tenancy Act as well as for additional rent under section 52 of that 


®Appeal from Order No. 129 of 1923, against the order of Girish Chandra 


Sen, Esq, District Judge of Pabna and Bogra, dated the 12th February, 1923, _ 


reversing the decree of Babu Girija Bhusan Sen, Officiating Subordinate Judge of 
Bogra, dated 29th September, 1921, 
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Act, Subsequently an order was made under section tor directing the prepara- 
tion of the record-of-rights : 


Held. that the proper course for the Court was to adjourn the trial of the suit 
until three months after the final publication of the record-oferights : Ram Narain 
v. Lachmi Narain (1). 


Appeal by the Plaintiff. . l 4 

Suit for recovery of rentatan enhanced rate. 

The material facts appear from the judgment. 

Babus Dwarka Nath Chuckerbutty and Bireswar Bagchi for the 
Appellant. 

Babu Atul Chandra Gupta for the Respondent. 

The judgment of the Court was as follows : 


The question raised in this appeal turns upon the construction 
of section 111 of the Bengal Tenancy Act and arises under the 
following circumstances. The plaintiff, appellant instituted a suit 
on the 14th of April forg for recovery of rent at an enhanced rate 
under section 30 of the Bengal Tenancy Act as well as for addi- 
tional rent under section 52 of that Act against the defendant who 
ts a tenant. _ 

The defendant put in his written statement on the 2nd of June, 
1919, Subsequently on the 4th of July, 1927 he raised an objection 
that the suit could not be proceeded with having regard to the 
provision of section irr of the Bengal Tenancy Act as an order 
had been made in June r920 under section 101 directing the pre- 
paration of a record-of-rights. 

The Court of first instance disallowed the objection, tried the 
suit on merits and partially decreed the suit in favour of the plain- 
tiff, On appeal the learned District Judge set aside the decree of 
the Court of first instance and sent back the suit for the trial of 
the other issues according to law after 3 months from the- final 
publication of the record-of-rights to be prepared under the 
notification of 1920. 

The plaintiff has appealed to this Court and it is contended that 
he was entitled to proceed with the suit notwithstanding the provi- 
sions of section 111,and that that section did not apply to a suit 
which had been instituted in a civil Court prior to the order made 
under section ror of the Act. l 

Now section 111 lays down that “ when an order has been made 
under section 101, directing the preparation of a record-of-rights,. 
then, subject to the provisions of section 104 H, a civil Court shall 


(1) (1912) 17 © L. j. 239: 


Vou KL.) HIGH COURT. 


not * * * until three months after the final publication of the 
record-of-rights entertain any application made under section 
158 or any suit or application for the alteration of the rent” 
* * On the face of it when an order has been made under 
section rot the civil Court’s power to entertain a suit or application 
for the“alteration of rent is suspended. The expression used is 
“entertain.” That expression has been considered in connection 
With section gr of the Chota Nagpur Tenancy Act where a similar 
expression is used and it has been held that a civil Court shall not 
entertain a suit of a particular description does not mean thata 
suit if instituted, shall be dismissed. The proper course is to 
adjourn the trial of the suit until after the final publication of the 
record-of-rights (see the case of Ram Narain Singhv. Lachmi 
Narain Deo (1). The same view has been adopted ‘in the case of 
Musstt Hira Koer v. Lachman Gope(2) in connection with the 
provisions of section 11: of the Bengal Tenancy Act. That is not, 
however, disputed by the learned vakil for the appellant. His con- 
tention is that that secti.n cannot have retrospective effect so as to 
affect suits or applications which had already been instituted or 
filed before the certification by the Government under section 
ror was made. It is urged that the statute should not be given 
retrospective operation unless it is so clearly expressed in the 
statute itself or the intention is apparently necessary and clear 
by implication and that to give effect to the provisions of the section 
as being applicable to suits or applications already pending before 
the order under section ror is made would be to take away vested 
rights. 

This argument appears to us to proceed upon the assumption 
that an application of the section to such suits or applications is to 
destroy or take away any right. But the Court below has 
merely stayed the hearing of the suit until after the expiry of three 
months from the date of the final publication of the record-of- 
rights. The stay of the suit under the circumstances, cannot 
result in loss to the parties. Inany case we think that the object 
of the legislature is to avoid conflicting decisions of the civil and 
revenue Courts upon the same matters. That is why the trial of 
suit Or application in civil Court is prohibited by the section as 
soon as the order for the preparation of the record of rights has 
been made. 

It is to be observed that the expression used is “shall not 
entertain” which would include the cases not only not already 

(1) (1912) 17 C. L, J. 239 (2) (1913) 19 C. W. N. 1141, 
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instituted but cases where suits have already been instituted but 
not tried. That section means that after an order. has been made 
under section 101, civil Courts shall not try any suit, if such suit 
has already been instituted, until three. months after the, final 
publication of the record-of-rights, That is the order which has 
been- passed by the lower appellate Court. Under the ciréums- 
tances we cannot interfere with the order. 


The appeal is accordingly dismissed. 


‘As, however, the objection was not taken by the defendant ` 
until long after the certification under section 101 had been made 
wë direct that’ each party do bear his own costs “both in this ‘Court ~ 
and in the lower appellate Court. The costs of the Court ‘of : 
first instance will abide the résuit. oe 


AT. M. MEN Appeal dismissed. 


Before Mr. Justice Sukrawasdy and Mr. Justice Duval. 
CHANDRA KUMAR DE 


9. 
_ KUSUM KUMARI ROY.* 


Appeal—Civil Frocedure Code (Act V of 1908), Secs. 36, 47—Remuneration for 


t E ee ee x os my 
- commisszoner, if to be entered-in decree—Inherent power. i 


Per curiam : An order directing the payment of money to the commissioner 
as remuneration for the work done in connection with a partition suit, comes within 
section 36 of the Code of ‘Civil ‘Procedure and is to be executed ia the same way 
as a‘decree. This order attracts to it- the right of appeal whichis provided in 
respect of an order under section 47. t 


The order for remuneration does not require to be entéred in the decree passed 
in the suit. Zadhin Proshad v. Sardar (1) explained. 


Fer Duval, F: By its inherent power, the Court has jurisdiction to see’ that 


*Appeal from Original Order No. 77 of 1923, against the order of Mr. O. 
Khaleque, Subordinate Judge. sth Court, of Dacca, dated the 4th November, 
1922. A é i 

(1) (1905) to Ce Wa N. 234s 


, VOL, AL | HIGH COURT. 


justice is. done to the commissioner by assisting him with the geneig! power 
which the Court has to recover what is justly due to him fer the work done, 


Appeal by the Pleader Commissioner. 

Application for execution of -order. 

{he material facts appear from the judgment. 

Dr, Jadu Nath Kanjilal and Babu Krishna Kishore Bysack 
.for the Appellant. 


Babus Rajendra Chandra Guka and Charu Chandra Chowdhury 
~ for the Respondent.. 


The judgments of the Court were as follows : 


_ Swhrawardy J: This is an appeal by the pleader commis- 
sioner against an order of the Court below dismissing his appli- 
cation for execution for the realisation of the money awarded to 
_him by Court as remuneration for the work done in connection 
with a partition suit in which. the respondent was the plaintiff. 
“The plaintif had brought a partition suit against several defen- 
dants. The appellant was appointed commissioner to measure 
_ the lands, to prepare map and khatians, and to effect a partition. 
Some money was deposited as his remuneration ; but he did more 
work and he claimed more remuneration. After the appellant 
had done most of the work, on the zuth January, 1922, neither party 
appeared before the Court and the suit was dismissed for default 
of both parties. On the next day the appel'ant applied to the 
Court for obtaining his remuneration which he estimated at 
Rs. 967. The sherishtadar was asked to report and oa the 25th 
January 1922 the Court passed the following order: “Read 
sheristadar’s report. The commissioner is allowed as remu- 
neration Rs. 538-96 and Rs. rs55-4 the other charges; in all 
Rs. 694136 of which Rs. soisin deposit and the plaintif is 
directed to deposit the balance Rs, 643 13-6 within a week.” On 
the rith February following order was passed: “The piaintiff has 
„not yet deposited the balance of the fees. The applicant pleader 
commissioner Babu Chandra Kumar Dey may legally proceed 
against her to recover the same.” The appellant put this order 
into execution and prayed for attachment of the immovable pro- 
_perties of the judgment-debtor namely the plaintiff respondent. 
Thereupon the plaintiff filed an objection in which she stated that 
the order was passed without her knowledge and in her absence, 
“that the commissioner was not entitled to any remuneration for 
the excess work, that the plaintiff was not alone liable to deposit 
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the amount, that the said excess amount had not been included 
in the decree and ‘thus therefore the order was incapable of exe- 
cution. On this objection the learned Subordinate Judge who 
was not the same officer as the Subordinate Judge who had passed 
the order dated the rith February, 1922, dismissed the application 
for. execution on the ground that it was not legal and bind#g on 
the respondent as it was passed after the dismissal of the suit. 

A preliminary objection has been taken by the respondent on 
the ground that no appeal lies to this Court. It is based on the 
contention that the order which was sought to be executed in the- 
Court below is not a decree and therefore the provisions of section 
47 Civil Procedure Code do not apply. This objection does not 
seem to be of much substance. Under section 36 Civil Proce- 
dure Code an, order directing the payment of an amount is to be 
executed in the same way as a decree and consequently the provi- 
sions of section 47 will apply to execution of an order under that 
section. In fact the'petition of objection filed by the respondent 
is headed as an objection under section 47. On the merits of the 
appeal it is urged by the respondent on the authority of the case 
of Zadhin Proshad Singh v. Sardar Coomar (1) , that this amount 
ought to have been made a part of the decree. It should be borne 
in mind that the suit was dismissed because neither of the parties 
was present at the hearing, The appellant might not have notice 
of the fact that the parties were.not present and the suit was dis- 
missed. He applied at the earliest opportunity for the payment 
of his remuneration. The decree that was prepared in the case 
does not award any cost of any party but only recorded the fact ` 


‘that the suit is dismissed for default of both parties. Whatever 


might be the view of the law under the Code of 1882, in my judg- 
ment section 36 is much wider than the corresponding section 649 
of the old Code. It allows execution to be taken if Any order 
which can be executed in the same way asa decree. Besides, in 
this case I do nut know how the amount payable to the appellant 
could be inserted in the decree ; and even if it was inserted how 
and by whom execution can be taken for this amount. In the case 
referred to, the learned Judges suggested that this amount should 
forma part of the decree ; but they did not refer to the impracti- 
cability that might be involved in preparing the decree. It is possible 
that the suit of the plaintiff may be decreed against the defendants 


-with costs and the decree awards costs to the plaintiff as against the 


defendants, It is difficult. to see how the decree can provide for the 
(1) t1905) 10 C. W. N. 234. : 


Vot. AL.) HIGH COURT. 


` payment of the commissioner’s fees by the palintiff in favour of 
whom the decree should be drawn up, the commissioner not being 
a party to the suit. We need not consider this matter further. 

It is also contended by the respondent that the order was passed 
in her absence and that there were other persons who are liable to 
pay abortion of the a nount awarded to the commissioner. These 
are objections which cannot be taken before the executing Court. 
The proper remedy for the respondent was to apply to the Court 
below to have that order varied or rescinded. We think that these 


objections cannot be taken in execution proceedings inasmuch as - 


the executing Court is not entitled to go behind the decree. The 


respondent having failed to satisfy us that the decree was passed ` 


without jurisdiction, we must direct the execution should proceed. 
The respondent: will have liberty to seek his remedy against any 
party who may be liable to pay this amount. 

We accordingly hold that this appeal succeeds and the order of 
the Court below appealed against should be discharged. We direct 
that execution do proceed. The appellant is entitled to his costs 
in all the Courts. We assess the hearing fee at two gold mohurs. 

Duval J:—I agree with my learned brother that this appeal 
should be allowed. To my mind it is clear that this order would 
come within the provisions of section 36 and thus attract to it the 
whole procedure in execution and the right of appeal which is pro- 
vided in respect of an order under section 47. In this view the 
order appealed against is appealable as one passed under section 47 
aud the order itself is capable of being put in execution in view of 
what I hold under section 35. The ruling in Zadhin Proshad v, 
Sardar (1) was passed under the previous Code, section 649 of which 
Was not in so generally broad ‘terms as the presént section 
36 is. Though no doubt the ordinary procedure is that the money 
should be deposited in advance under order 26, there can be no 
doubt that the commissioner who cannot realise money for work 
done must have some remedy to recover his costs. Apart from any- 
thing else I will hold that by its inhérent power the Court has 
jurisdiction to see that justice is done to the commissioner in this 
matter by assisting him with the general power which the Court 
has to recover what is justly due to him for the work done. In this 
view of the matter I consider that this appeal should be allowed 
with Costs, 


A, T. M. Appeal allowed. 


(1) (1905) 10 C. W. N. 234. 


183 


CIVIL. 


1924. 
ww 
Chandra 
Ve 
Kusum Kumari 
Suhrawardy, F. 


ts 


184 


=) 
E | = 
a ie 
e. @. 


Jute, 6, 9, 37. 


Tue, a7. 


fH8 CALCUTTA LAW JOURNAL. [ Vou. XL. 


Before Mr, Justice Suhrawirdy and Mr. Justice Duval. 


HEM CHANDRA DE SARKAR 
2. 


AMIYABALA DE SARKAR AND OTHERS," j 


Burden ‘of p-03f—~Suit for specific performance—Bona fides and want of notice. 
Ordinarily when a party claims exemption from a general provision of law, 
the onus lies upon him to prove that he comes within the exception. 
In a suit for specific performance of a contract for sale òf land, itis not for 
the plaintiff to show that a subsequent purchaser had notice of the contract 


but on the latter to prove that he is a bona fide purchaser for value without 
notice. tite 


Appeal by the Plaintiff. : 
Suit for specific performance of contract. 
The material facts appear from the j udgment. 


Dr. Sarat Chandra Basak and Babu Radhika Ranjan Guka 
for the Appellant. 


Babus Jogesh Chandra Roy, Gunada Chara: Sen and - papa 
dra Chandra Guka for the Respondents. l 
l C. A, V, 

The judgment of the Court was as follows; 

In this case the plaintiff appsllant bəfore us saed the defend- 
ant No. 1, his great aunt (making two other ladies defendants) 
on the allegation that on the 11th January 1919 she executed in his 
favour a Jainapatra whereby she agreed to sell her interests in ‘cer- 
tain lands and in the ancestral house of both parties and took 
from him Rs, 200 advance out of the purchase price Rs. 500-, but 
that on the 21st January, she sold most of her iaterests in the said 
properties to the other two lady-defendants and refused “to con- 
vey the-properiies to him. Defendant No. x pleaded that she was 
hard pressed to satisfy her debts and the plaintiff delayed the com- 
pletion of the transaction and so on the advice of the husband of 


defendant No. a, she sold her interest partly to defendant No. z.. 


and partly to another lady-defendant No. 3, a certain amount being 
kept back out ofthe purchase price to compensate the plaintiff 
for the breach of contract. 


®Appeal from Appellate Decree No. 851 of 1922, against the decree of Babu 
Pasupati Bose, 6th Subordinate Judge of Dacca, dated the 16th December, 1921, 
reversing that of Babu Raikishore Mazumdar, qth Munsiff- at Munshigunj, 
dated the 25th September, 1920. 


Vor. KL.) HIGH COURT. 


Both defendants Nos. 2 and 3 denied the genuineness of the 
bainapatra of the plaintiff and claimed they were dona fide pur- 
chasers without notice. ; 

The first Court found that the dainapfatra was genuine and 
that the defendants, Nos. 2 & 3 were not Jona jide -purchasers 
withdut notice and decreed the suit. 

On the appeal by defendants Nos. 2 and 3 coming up before the 
Subordinate Judge (who we notice, has not the benefit of having 


the case argued before him by pleaders) it was held that the dafna-. 


patra was a genuine document, but that the onus lay heavy on the 
plaintiff to prove that the defendants Nos, 2 and.3 had knowledge 
of the dzinapatva and on the evidence there was no ‘reason to 
believe they knew of it. The learned Subordinate Judge accord- 
ingly allowed the appeal of those defendants refusing specific 
performance but ordered that on proper court-fees being paid 
plaintiff was entitled to recover damages against defendant No. 1. 
The first point argued before us is that the burden of proving 
that the defendants Nos. 2 and 3 had notice of the contract with 
the plaintiff before their purchase has been erroneously cast on the 
plaintiff. In our judgment this contention is sound and ought to 
prevail. Under section 27 of the Specific Relief Act such a con- 
tract is enforceable against the promisor and every person claiming 
any interest inthe subject matter of the contract through the pro- 
misor unless such person is a transferee in. good faith for valuable 
consideration and without notice. Ordinarily when a party claims 
exemption from a general provision of law the onus lies upon him 
to prove that he comes within the exception. If the test, as indi- 
cated in section 114 of the Evidence Act, is applied to this case 
and no evidence is adduced on either side, the contract being prov- 
ed or admitted, the plaintiff should succeed as it is binding on the 
contractfog party and every person deriving any interest from him 
since the contract. There is no direct authority in this Court but 
the view that we have adopted has found favour with the Bombay 
High Court in the case of Himatlal y. Vasudeo (I), with the Mad- 
ras High Court in S. Zivuvenkatachariar v. Venkatachariar and 
others (2), with the Allahabad High Court in Naudat Rai y. 
Dhanulal Singh, (3), and with the Patna High Court in Dharamdeo 
v. Ram Prasad (4). i 
The respondent in answer- contends first, that the 
question of burden of proof loses its importance when evi- 


(1) (t912) I. L. R. 36 Bom 446. (2) (1913) 26 Mad. L. J. 213. 
(3) (1916) T.-L. R. 38 All. 184. (4) (1918) 44 1. C, 470. 
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dence has been adduced on both sides and considered 
specially by the appellate Court. As a proposition of law 
this view is correct but in the present case it cannot be said 
that the wrong placing of the onus has not affected the 
merits of the case. By placing the initial onus on the plaintiff to 
prove notice to the defendants Nos. 2 & 3 of his contract, fhe 
learned Subordinate Judge has not: taken into consideration seve- 
ral circumstances and probabilities which may support the plain- 
tiff’s case. The defendant No. 1 is the great aunt of the plaintiff 
living in the same house with him and presumably living undér the 
plaintiff's protection. The defendant No. r saysin her written 
statement that a portion of the purchase money of her share in the 
property was-retained by the purchasers in order to satisfy the 
plaintiff's claim. No doubt, the onus of proving absence of notice 
may be discharged by the defendants by a simple denial and 
negative evidence but the entire evidence when the onus is pro- 
perly placed will be looked upon from a stand-point different from 
that adopted by the learned Subordinate Judge. 

It is next argued under section 54 of the Transfer of Property 
Act the plaintiff, by the contract of sale, has not secured any 
interest in the property and as it is ia the possession of defendants 
2 and 3 he is bound to establish his right to recover possession 
from them by proving that the purchase by the defendants would 
not prevail against the contract set up by him and this includes 
that he must prove that the defendants hid notice of the agreement 
with him. This, in our opinion, is not a correct statement of the 
position in this case. This is a suit for specific performance 
of an agreement for sale. The plaintiff's right to recover posses- 
sion from the defendants will accrus after he has secured per- 
formance of the contract and a conveyance in pursuance thereof. 

It is lastly argued that the view taken by the learned Subotdinate 
Judge placing the onus upon the plaintiff is correct and reliance 
has been placed on the case of Lal/ubhat Surchand v. Bai Amit (1). 
This case has been considered and distinguished with disapproval 
in Himatlal v. Vasudev(2), and we need say nothing more about it. 


_ The next case, relied upon is Chinnappa Reddi v. Manickavasagam 


Chetti (3). That was a case between two mortgagees one of whom 
held an unregistered mortgage and the other a registered one, In 
the special circumstances of that case it was held that the holder 
of the unregistered mortgage must prove in order to succeed that 


(1) (1877) I. L. R. 2 Bom. 299. (2) (1912) 1. L. R. 36 Bom- 446. 
(3) (1901) 1. Le. R. 25 Mad. 1. 


VoL. XL. ] HIGH COURT. 


the other martgagee had notice of his previous mortgage. It was 
not a case under the Specific Relief Act and the question of onus 
was not decided with reference to that Act. Reliance has also 
been placed on the case of Thakar Prosad v. Syed Yahya 
Hossain (1), In that case the plaintiff came to Court with the 
allegation that he had given notice of the agreement of sale with 
him to all the members of a joint Mitakshara family. He succeed- 
ed in proving notice to two of them andthe learned Judges held 
that notice to some of the members of the family was not suffi- 
cient and that he must prove notice to all of them. The question 
as to on whom the onus of proving notice lay was not raised or 
examined and the only point considered was whether notice 
to some of the members of a Mitakshara joint family was notice 
to the others and sufficent in law. The cases cited on behalf of the 
respondents therefore, have no bearing on the question before us. 

In addition, however, to this misplacing of the onus on the 
plaintiff there are other grounds on which we consider that the 
learned Subordinate Judge’s judgment is defective. The positions 
of defendants Nos. 2z & 3 are not exactly similar, Defendant No. 
2 is a connection of the plaintiff and defendant No. r while defen- 
dant No. 3 appears to be an outsider. In her written statement 
defendant No. 1 asserted that defendant.No. 2's husband knew all 
about the Jainapatra and further if her statement: is to be believed 
both of the defendants were well aware of it, as otherwise there 
would have been no such arrangement as that part of the purchase 
money was to be kept back to compensate the plaintiff for the 
breach of contract. On the truth or otherwise of these two asser- 
tions (which must be kept distinct) the Subordinate Judge has 
‘come to no finding of fact. Lastly it is admitted before us on 
‘behalf of defendants Nos. 2 & 3 that neither of them purchased 
.defendaft No: 1’sshare in the ancestral house and so presum- 
ably the plaintiff is entitled to that share if, as both Courts find, 
the bainapatra is genuine ; lastly an examination of the schedule 
“of the dasnapatra and the two sale deeds do not at all show prima 
facie that certain other properties set out in the Jainapatea appear 
in the two later deeds of sale. 

In view, therefore, of these defects in ‘the judgment of the 
learned Subordinate Judge we feel we must remand the case for 
retrial by the first appellate Court. 

Costs to abide the result. 

A, T. M, Appeal allowed; Case remanded. 


(1) (torr) 16C, L J. 114. 
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CIVIL RULE 


Before 1 Mr: Jusi Suhrawars and Mr Just ice. Duval, : 


KHONDKAR ALI AFZAL. 
y 
PURNA CHANDRA TEWARI AND OTHERS.” © | 


-. Fauper application—Rejected for defıult—Second application on same relief, 


if maintainable —Civil Frocedure Code (Act V of 1908), O. 33 R. 15. 


- . An order rejecting an application for default, operates as a bar under rule 15 
of order 33 of the Code of Civil Procedure, to entertain a second application on 
the same relief to sue in forma pauperis : Ranchad v. Bezanji (1). 


Application for Revision by the Opposite Party in an aletin 
to sue in forma pauperis, 

The material facts appear from the judgment, 

Dr. Sarat Chandra Bysack and Babu Radhika BREN Guha 
for the Petitioner. 

Babu Panchanan Ghose for the Opposite Party. 

The judgment of the Court was as follows : 


In this -matter the petitioner's father PE at an auction 
. sale in -execution of a mortgaze decree obtained against.the father 


-of the first three’ opposite. parties a certain prope:ty on the.2oth 


September, 19.8. It appears that other properties were. also put 
-to sale abcut the same time and purchased by other parties, The 
‘petitioner's father got possession. in . 1909 and after his death in 
1917 the present -petitioner and his. mother have been in possession. 
The opposite parties Nos. 1, 2 and 3 applied on the. goth Septem- 
ber, 1920’ for leave to sue the petitioner and his mother in forma 
pauperis‘for the declaration that the mortgagor (their fathef) Harish 
Chandra Tewari had no right to deal with the interest of the whole 
-of the joint Mitakshara family in the absence of an antecedent debt- . 
-or- legal necessity and so they were entitled to recover iths share 
-of .the -present - property and -the properties purchased by certain 
other people in execution of the original mortgage decree. .°, 
: . (The application to sue in. forma pauperis came before the | 


* Civil Rule No. 529 of 1024, ‘against the ordera of the’ ‘Subordinate Judge « of 
Murshidabad. : s 

(1) (1894) I. L. R. 20 Bom. 86. : so 

,.[For.a contrary: view, see Kedar Nath v» Tula Bibi (1906) to. C. W.N. 
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Subordinate Judge of Murshidabad on the 5th February, 1921. 
It would appear that when the case came on for hearing under rule 
7 of order 33 Civil Procedure Code as the opposite party did not 
appear, the- application to sue in forma pauperis was dismissed in 
default. Thereafter on the 18th February, 1921 an application was 
made to set aside this order of dismissal in default and it too was 
dismissed for default on the r4th May rgar. After that on the and 
January 1923 the present 5 opposite parties filed a new application 
against the petitioner only to sue him in forma pauperis to recover 
the same property and the case came on for hearing on the 17th 
March when the present petitioner objected on the ground that the 
previous application had been refused in rg2t and that was a bar 
to the present application in view of the wording of rule ag of order 
33 Civil Procedure Code as also on the allegation that the opposite 
parties were not really paupers and had concealed their properties 
and. they had sufficient means to pay the necessary court fees. 
. The learned Subordinate Judge however ovérruled the objections 
of the petitioner and has given the opposite parties Nos. r to 5 
leave to sue in forma pauperis 

Against this order this Rule has been obtained on the ground 
that the Subordinate Judge had no jurisdiction to entertain the 
second application in view of the first application being dismissed. 
‘The first point taken on behalf of the petitioner is that the second 
application did not lie as the dismissal of the first application 
-amounted toa refusal. As to this we have heard considerable 
argument to the effect that there is a distinction between refusal 
and dismissal of a suit oran application. We do not think that 
there is any point in such contention. It seems to -us that rule 15 
-of order 33 is inoperative and shows that if an application is 
rejected oy refused the second application to sue in forma pauperis. 
cannot “be entertained. In this connection we specially refer to 
the case of -Ranchod Morar v. Besanji Edulji (1) where it is held 
‘that an order rejecting an application operates as a bar under the 
-old Code of.Civil Procedure (which has not in this respect been 
-altered) to entertain a second application to sue in forma pauperis 
But it is urged that as a matter of fact the two suits are not of the 
same nature. In the first place, in the first suit other properties 
and other defendants were impleaded and it is argued that while 
the first suit was brought on the allegation that there was no 
antecedent debt, the second suit has been brought on the allega- 
-tion that the mortgage was nota Jona fide one. In both the cases, 


(1) (1894) L L. R. 20 Bom. 86. 
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Civit. however, we have this fact that Harish Chandra Tewari is alleged 
1924. to have incurred debts in consequence of which he mortgaged the 
Al Afzal properties, We have the allegation in the first case by the three 
ve ` sons and in the second case by three sons and two minor grand- 

Purna Chandra. : , f 
aana sons that Harish Chandra Tewari has wasted the family property 


in debauchery ; and we have it in both cases that the property 
which the father of the present petitioner purchased is the same : 
and though no doubt in the present case we have two extra opposite 
- parties, they were both alive at the time of the first litigation and 
are the sons of plaintiff No. t. Certainly however, apart from the 
question of the position of the opposite parties Nos. 4 and 5 with 
which we will deal later on, so far as opposite parties Nos. 1 to 3 
are concerned, inspite of the long argunient that has been addressed 
to us and the subtleness with which the leaned vakil for the opposite 
parties has sought to make out that the cause of action or right to 
sue in the two cases is entirely different we fail to find that there 
is any substantial difference in fact in the nature of the two suits 
and whatever else may be said, the relief claimed in both is exact- 
ly the same. We find therefore that the learned Subordinate Judge 
acted in excess of his jurisdiction in entertaining the second appli- 
cation in Jorma pauperis by respondents 1-3 when the matter had 
already been determined on an application of a similar nature. 

As to the further position that in the present suit two extra piain- 
tiffs have been added, these two plaintiffs are, as we have said, the 
sons of the plaintiff No. 1. They were both born before the first appli- 
cation to sue in forma pauperis and are now represented by their 
father plaintiff No. 1 as their guardian. It is clear that at the time 

-of the first application they were in existence and plaintiff No. 17 
their father was the proper person to join them with him as parties. 
They are still minors and as the learned pleader for the petitioner 
pointed out, they still will have the right to sue on attaining majori- 
ty. We have carefully considered their position and we do not 
believe that their present application to sue in forma pauperis is 
bona fide, It appears that they have been brought in at the preseat 
stage so as to enable the opposite parties to find an opportunity to 
make different case and we do not think that the Court acted in the 
exercise of proper jurisdiction in permitting an application to sue 
in forma paupris to be brought in this way with such allegations 
as are here made and in view of the fact that the first application 
was rejected. 

We do not deal with the allegations made on behalf ofthe 
petitioner that the form of the suit is bad as the petitioner was a 


Vor. XL.) HIGH COURT. 


third party Jona fide purchaser at the sale in execution of the 
mortgage decree and no allegation has been made in the plaint that 
he had notice of the opposite parties’ title. We make no comments 
on this allegation. It will more properly come on at the trial of the 
suit which can still be brought on payment of proper court fees. 

In ‘this view we make the Rule absolute and set aside the order 
permitting the suit to be brought in forma pauperis with costs. 
We assess the hearing fee at five gold mohurs. 


A, TM M. l | E , - Aule made absolute. 


, Before Mr. Justice Pearson and Mr. Justice Grakam. 


SARAJUBALA DEBI AND CTHERS 
p ~ 
l MOHINI MOHAN GHOSE AND OTHERS, 


Interference—High Court—Interlacutory order, 


It is the settled practice of the High Court to interfere as little as possible with . 


interlocutory orders where an alternative remedy exists. 


The. High Court can and will interfere with interlocutory orders where 
they may lead to a failure of justice or to irreparable injury: Dhapiv. Ram 
Pershad {1) and other.cases. 


= 


_Application for Revision under section 115 of the Code-of Civil - 


Procedure by the Plaintiffs, 
Suit for” account. t 


+ 


The ‘material facts appear from the judgment. 


Mr. S. R. Das ( Advocate-General), Babus Surendra Nath Guha 
and Prafuita Chandra Chakravarty for the Petitioners. 


Sir Provas Chandra Mitterand Babu Asita Ranjan Ghose for 
the Opposite Party. 


The judgment of- the one was delivered by 


-Graham:J: We: aré invited_in this Rule to set aside “an order ; 


«Civil Rule No. 1256 of 1923, against the order of the Subordinate Judge, 5th 
Couit; Dacca; dated the asth September, 1924. 
g% (1) (1887) 1. L. R, 14 Calc 768. 
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Civit. of the Subordinate Judge, sth Court, at Dacca, refusing to expunge 
1924.. two issues which have been framed in an account suit brought by 


the petitioners Srimati Saraju Bala Debi and others through Mr. 
F, W. Needham, representing the Court of Wards, against the 
ae opposite party (Defendant No. 1) Mohini Mohan Ghose and 
Grakam, F. others. l F 4 
= The facts which .have given rise to the application, as stated 
therein, are as follows : 

The claim made in the suit covered the period from Ashar 1314, 
when the defendant Mohini Mohan was appointed Naib, of Dehi 
Kuromitola of the Bhawal Estate, up to the time when he was 
suspended in Ashar 1325 B.S. Atthe date when he was appoint- - 
ed, Kumar” Ranendra Narayan Rai, Kumar Romendra Narayan 
Rai, and Kumar. Robindra Narayan Rai were the proprietors of _ 
the Bhawal Estate in equal shares. On the 15th Jaist 1314 the 
defendant No. 1 executed a Jaminsama, or service security bond 
in favour of the three Kumars stating therein that, as he had no 
immovable property, his father would execute another bond as his 
surety and would pledge some immovable property. That bond 
was-in due course executed on the roth Jaistha 1315, and as 
there was a mistake in it, and as the second Kumar Romendra 
Narayan Rai died on the 8th May rgo9 (1316), a rectified deed 
was execunted on the 2gth Ashar 1316 in favour of the two 
surviving Kumars andthe widow of the second’ Kumar as his 
heir. 

The first and the third Kumars died on the r4th September 
1910 and 13th September 1313 respectively leaving their widows 
the plaintiffs Nos. 1 and 4 as heirs, and subsequent thereto the 
Court of Wards declared all the three widows to be disqualified 
proprietors, and assumed charge of the properties. 

In the year 1920 an individual dressed in the garb of å Sanyasi 
appeared on the scene and claimed to be the second Kumar, but 
the Board of Revenue after making an enquiry found. that the 
second Kumar was dead and that the claimant was an imposter. 
In the meanwhile the defendant No. r had been dismissed from his 
post and had been called upon to explain and adjust his accounts, 
and on his failing todo so the suit,- out of which the present 
application has arisen, was filed on the 25th June 192r. 

In his written statement filed on the 18th November 1922- 
the defendant No. 1 raised snder alía the plea that, as the second 
Kumar was alive, his widow the plaintiff No. 2 had no right or 
title in the estate, and that therefore neither she nor the Court 


at onl h 
Sarajubala Debi 


A) 
Mohini Mohan, 
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of Wards on her behalf could sue for accounts in respect of those 
properties, and an issue (No. 3) was accordingly framed in these 
terms. 

“Can plaintiff No. 2 maintain this suit? Is her husband 
alive?” 

Upon the plaintiffs raising objection, the Subordinate Judge 
held that, as the suit was based on Kabuliyats executed by the 
defendant No. 1 in favour of plaintiff No. 2 and the Court of 
Wards, and as the validity of the Kabuliyats was not questioned, 
the. issue suggested did not arise, and it was accordingly struck off. 
The defendant No. 1 then onthe 14th June roar filed an addi- 
tional written statement alleging that he had been induced to 
execute the Kabuliyats on misrepresentation as to the death of the 
second Kumar, and in consequence of coercion and_threats that he 
would be disraissed if he did not execute them. They were not there- 
fore, it was urged, binding upon them and he asked that issues might 
be framed upon his additional written staterhent. The plaintiffs 
objected, but the Court yielding to the defendant’s prayer accept- 
ed the additional written statement and framed thereon issues Nos. 
g and ro in the following terms. 

“g. Were the documents mentioned in the plaint executed 
under undue inflience, misrepresentation, and a mistake of facts 
as alleged in the written statement ? 

10. Is the second Kumar Ranendra Narayan Rai alive ? 

If so, is the suit maintainable at the instance of plaintiff 
No. 2 2” ; 

The plaintiffs then filed a petition stating that the suit was 
maintainable even assuming that the second Kumar was alive, 
and praying that Issue No. ro might be tried on that supposition, 
and the Court on the r3th January 1923 held that, if the Kumar 
was alive, the suit was not maintainable and refused to expunge 
Issue No. 10. 

Subsequently the plaintifs by another petition gave up so much 
of the claim as related to the defendant’s service prior to the death 
of the second Kumar on the 8th May 1909, and prayed that in the 
circumstances Issues 9 and 10 might be expunged, but the Court 
by its order of the 25th September 1923 refused to expunge them, 
and the plaintiffs thereupon moved this Court and obtained the 
present Rule. 

A preliminary objection was taken on behalf of the opposite 
party to the hearing of the Rule on the ground that the applica- 
tion was not properly stamped, and it was submitted that upon the 
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affidavit filed by the petitioners no case has been made out for the 
exercise of the discretion vested in us to allow the coutt-fee to be 
put in afier the due time. We do not think there is any subs- 
lance in this objection, and on the facts stated in the affidavit we 
are of opinion that the explanation ought to be accepted and the 
court-fee allowed to be put in, and we order accordingly. 

Coming to the merits it is urzed on behalf of the petitioners that 
the two issues referred to above are unnecessary for the decision of 
the suit, which is based upon a contract for service, and in which 
no question of title to immovable property is involved ; ; that, if 
the question of title is allowed to be raised, the scope of the suit 
will be unnecessarily widened resulting in serious delay and 
expense out pf all proportion to the real issue involved, and that - 
in fact the entire character of the suit will be changed. It was 
further suggested ‘that the defendant No. I having made common 
cause with the Sanyasi claimant has sought to raise these issues 
with the-ulterior object of helping him in his campaign against the 
plaintiffs, it being pointed out that any finding arrived at in this 
case would not be binding upon the claimant, who is nota party 
to the litigation, though it would be upon the plaintiffs. 

On behalf of the opposite party it is urged that the long es- 
tablished practice of this Court has been not to interfere in the 
exercise of its revisional jurisdiction with interlocutory orders where 
another and an adequate remedy is open to the applicant, and the 
remedy will be available by means of an appeal after the suit Has 
been decided, and that no’ case has been made out for our 
interference. 

We are not much impressed with this non possumus argument. 
No doubt it has been the settled practice of this Court to inter- 
fere as little as possible with interlocutory orders where an alterna- 
tive remedy exists. It cannot however be laid down as a hard-and 
fast rule that the Court will under no circumstances interfere. On 
the contrary there is ample authority for the view that this Court 
can and will interfere with such orders where they may lead to 
a failure of justice, or to irreparable injury, see Dhabi v. Ram 
Pershad (1); Gobinda Mohan Das v. Kunja Behary Dass (2); 
Amjad Ali v. Ali Hussain Jokar (3); Sivaprasad Ram v. Toicom- 
das Cooveoji Bhoja (4). The question is whether the conditions 

(1) (1887) I. L. R. 14 Cale. 768. 

(2) {1909) 14 C. W. N. 147; 10 C. L. J 407. 

(3} (1910) 15 C. W. N. 353 ; 12 C. L. J. 519. 

(4) (1915) 1. L. R, 42 Calc. 926, 
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referred to above are present here so as to justify us in interfering. 
The decision of the matter appears to depend upon two considera- 
tions viz., first whether the proposed additional issues are relevant 
and necessary ; and secondly, whether, if they are not so, trying of 
them is likely to lead to a failure of justice, or to irreparable 
injury to the petitioners. The first of these is the really crucial 
point because, if the issues are necessary and proper it would 
be hardly urged with logic or propriety that they may involve a 
failure of justice, or irreparable injury since, if they are material 
and necessary issues, the defendant is entitled to go to trial upon 
them, however great the expenditure of time and money may be. 
But are they necessary? Prima fazie one would be inclined to 
Say that the trial of such an issue as to title, involving the 
mass of evidence documentary and otherwise necessary to 
the decision thereon, is wholly outside the scope of a suit 
for accounts, especially in view of the fact that the claim 
for the period prior to May 1909 was withdrawn. Whatever 
may have been the legal position in regard to the period 
up to May 1909, it would seem that after July 1909, when the 
father of the defendant No. I, executed the deed of rectification 
in-favour of the two Kumars and the widow of the second Kumar, 


it was no longer open to the defendant No. 1 to refuse to account 


to the widow. There can be no question that subsequent to July 
1909 the defendant No. t was p:rmitted to make his collections by 
virtue of that deed executed by his father Indemnifying the two 
Kumars and the widow in respect of acts done by the defendant 
No. 1 and thatall collections made after that date were made on 
account of the two Kumars and the widow. In view of those facts 
it appears to us that the defendant cannot be allowed to raise the 
question whether he is liable to account to the widow, and to set 
up the title of a third party. | 

There can be no doubt that under section st of the Court of 
Wards Act (IK of 1879) the Court of Wards alone was legally 
competent to institute the suit. The second Kumar had been 
held by competent authority after due inquiry to have died in 
1909, and unless and until it is established in a Court of law that 
he is alive and that his title subsists, the Manager under the 
Court of Wards was the only person legally competent to institute 
the suit on behalf of the estate, 

Having regard to these facts and considerations we hold 
that the trial of these two issues in the present suit is yn- 
necessary. 
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CME The next question is whether, assuming them .to be unneces- 

1934. sary and irrelevant, the trial of them is likely to lead to a.failure 

wnd e >» o . <8 °° a 
Sarajubala Debi of justice, or to irreparable injury to the.petitioners. We think that 
both possibilities undoubtedly exist, indeed that there is something 
oe more than a bare po3sibility that one or both of these consequently 
arasam; Fe may ensue. itis clear from the materials before us that, if the 
issue of title is tried, it will involve the importation of a mass of 
evidence both documentary and oral. Applications have already 
been made for the examination on commission. of a number of 
witnesses. Itseems to us to be eminently undesirable that all these 
evidence should be gone into ina simple account suit. <It.is. plain 
moreover that very great delay in the disposal of the suit would 
necessarily result. The value of the suit is stated to be Rs, 6926 
odd, and it has-been suggested before us that, if these issues are 
included, the cost of the litigation may amount to something like a 
lac of rupees. That may be an exaggerated estimate. The fact 
however remains that the trial of these issues will undoubtedly 
entail an expenditure both of time and money. wholly out of pro- 
portion to the matter ia dispute, and the delay consequent upon 
the scope of the suit being thus widened might be extremely pre- 
judicial to the plaintiffs and result in their failing to obtain justice. 
Nor can there be any doubt that, if the issues are unnecessary, 
as we hold they are, the trial upon them is likely to. cause 
irreparable injury to the plaintiffs since they will be put to 
the enormous extra expense involved, and, as far as can be 
‘seen, with little prospect of recovering those expenses, even if they 
succeed in the suit. It may be true that the plaintifis are persons 
of substance and well able to bear the extra expenses. That how- 
ever is beside the point and cannot alter the fact that the 
plaintiffs may suffer irreparable loss. It is plain from the mate- 
rials before us that the defendant No, 1 is not a person of’any subs- 
tance, ‘and in fact it was oa that account that the second jamin- 
nama was taken from his father. That being so it becomes 
problematical whether in the event of their succes; in the litigation 
the plaintiffs would be able to recover the costs from the 
defendant. 

The suggestion that these issues should be added is presumably 
-due to an apprehension in the mind of the defendant No. r that 
after the suit has been decided, and if the decision be adverse to 
him, he may hereafter still find that he is accountable to the 
Sanyasi claimant in the event of his succeeding in establishing that 
he isthe second Kumar. Assuming that such an apprehension 


v. 
Mohini ‘Mohan. 
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exists: the object in view would seem ‘to be-to secure a speedy deci- Civite > 
sion of the account suit without in any way prejudicing the defend- ` esis 
ant, and we suggested subsequent to the hearing of the Rule that Sarajubata Debt 
the parties should consult together witha view to arriving at a Be 
solution of the difficulty satisfactory to both sides. Inthe Mobini Mohan. 
result the learned Advocate-General intimated on behalf of the peti- Graham, F. 
tioners that both the manager under the Court of Wards and the an 
widow (Plaintiff No. 2) wére prepared to execute bonds'of indem- 
nity in favour of the defendant ‘No. 1 indemnifying him against 
any loss whatsoever. It seems to us that that is a fair offer, and that 
the defendant No. 1 can have no reasonable excuse for refusing to 
accept it. 

Upon a careful consideration of all the facts and circumstances 
we are of opinion that the trial of the suit ought ngt to be compli- sa 
cated by dragging in these issues which are outside its scope and 
wholly irrelevant and unnecessary, and the trial of which would 
inevitably prolong the litigation to the serious prejudice of the 
plaintiffs, We accordingly make the Rule absolute, direct that 
the issues in question Nos. gand 10 be expunged and that the suit 
be now proceeded with according to law on the indemnity bonds 
being executed by the manager under the Court of Wards and by 
the plaintiff No. 2 in accordance with the offer made by them. 

The costs of this Rule will be paid by the opposite party to 
the petitioners, We assess the hearing fee at three gold mohurs. 


A. TM. i Rule made absolute. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge. 


RAHIMUDDIN MOLLAH AND OTHERS 


y. : CIVIL, 

NIROD BARANI DEBI.* 1924. 
tnt 

Oui : 3 . Faly, 4- 
Suit, maintainability of—-Small Cause Court—Sutt for recovery of price of ss 


produce—Bargadar, if a tenant—Question not raised in lower Court— 
Question, if can be raised in revision. 


®.Civil Rule No. 355 of 1924, against the decree of the Munsiff, 2nd Court, 
` Serajgunge (Pabna), exercising the powers of a Court of Small Causes, dated the 
ssth February, 1924. < 
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A suit for recovery of price of half the produce of land against the defendant ` 
as bargadar is maintainable in the Small Cause Court. 


The question whether the defendant as a dargadar is a tenant not being raised ` 
in the lower Court, the High Court in revision refused to entertain the question, 


as it involves a consideration of the terms of the contract between the parties and 
as there is no evidence on the point. 


Application for Revision under section 25 of the Provincial 
Small Cause Courts Act by the Defendants. 

The material facts appear from the judgment. 

Babu Atul Chandra Gupta for the Petitioners. 


` Babu Sailes Nath Bisi for the Opposite Party. 
The judgment of the Court was as follows : 


This Rufe is directed against a decree passed by a Court of 
Small Causes in @ suit for recovery of price of half the produce of 
land against the defendant as a Bargadar. 

The only contention raised is that the Small Cause Court had 
no jurisdiction to try a suit for recovery of a share of the produce 
payable by a Bargadar which is a suit for rent. This question was 
not raised by the defendant in the Court below and it has not been 
noticed in the judgment of that Court. ; 

It is, however, contended by the learned Vakil for the petitioner 
that the plaintiff herself in her plaint states that the defendant was 
entered in the record of rights as Bargadar and in possession as 
Bargadar ; that these go to show that the defendant had some sort 
of a tenancy right and that unless he had such a right he would not 
be recorded in the record-of-rights. 

lt appears that the defendant pleaded in his written statement 


(in more places than one) that he was not a Bargadar, but that he 
held ata money rent. 


kl 


This case comes from the District of Pabna, and in the order 
of Reference in the case of Kade Mandal v, Ahadalt Molla (1) which | 
also came from the same district), it is stated, ‘The term Bargadar 
in this District is ordinarily understood to mean a cultivator, who, 
under the terms of his contract, is a servant or a labourer under the 
holder of the land. The plaintiff holds the land asa tenant. The 
defendant is a bargadar under the plaintiff. 1f there was anything 
in the terms of the contract between the parties which would make 
the defendant a tenant, it was the duty of the defendant to prove 
those terms.” 

- The defendant, however, “though he denied that he was 2 
Baigadar, never set up that Bargadar was a tenant. 


(t) (1910) 14 Ce W., N, 629. 


— 
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It is contended by the learned vakil for the petitioner that the 
only question raised in the suit was whether the plaintiff was 
entitled to- half-the. produce of .the land or money rent, and the 


contention that a Bargadar is a tenant was not therefore raised in - 


the written statement. But the fact that it was not raised 


seems to be due to the fact that Bargadar is a term which 


is. well-understood in the District as not applicable to'a tenant. 
In any case the question ( which involyes a consideration of the 
terms of the contract between the parties and other matters) not 
having been raised in the Court below. and no evidence having 
been gone into on the point steals not be allowed to be raised 
here in revision. 

In these circumstances this Rule is discharged. I makè no order 
as to costs. . 


AT. N. Rule discharged, 
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FULL BENCH. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir Hugh 
Walmsley, Knight, Judge, Sir Babington Newbould, Knight, 
Judge, Mr. Justice Mukerji, and Mr. Justice Choisner. 


BARADA KANTA SAHA ROY 
` g J, i | 
SHAIKH MAIJUDDL* 


Furisdiction—Small Causes Court—Order for atiachment of im movable property 
before judgment—Civil Procedure Code (Act V of 1908), sections 7, 94, orders 
38, 395 50 „—Frovincial Small Cause Courts Act (IX of 1887), section 17. 

Per Sanderson, C. F., Newbould and Mukerji FF (Walmsley and 

Chotsner FF. contra): A Provincial Small Cause Court has jurisdiction to 


order an attachment of any property including immovable property before judg- 


ment: :Kedar.v. Hem (1) disapproved. ‘Sadek v. Samed (2) approved. 


: Per Sanderson’ C. Y. and Mukerji, F: -The words “so far as they relate to 


# Full Bench Reference No. 1 of 1924 in Reference No. 3 of 1924 by Jaaa 
Chandra Banerjea, Munsiff of Madatipur with power of Small Cause Court, dated 
the roth January, 1924. . 


(1). (1922) I. L. R. 49 Cale. 994. (a) (1923) 28 C, W N. 16, 
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injunctions and interlocutory orders’? in section 7 of the Code of Civil -Proce- 
dure, are intended to exclude from the jurisdiction of a Provincial Small Cause: 
Court the matters particularly specified in clauses (¢) and (e) of section:94 of 
the said Code. 

Section 7 of the Code of Civil Procedure does not preventa Provincial Small 
Cause Court from ordering attachment of any property; such order should ebe 
of an interlocutory nature. 

` Per Newbould, Y: The provisions in order 39 of the first schedule of.the 
Code of Civil Procedure shali not extend to Provincial Small Cause Courts but 
do not exclude the extensioniof the provisions in order 48 to such Courts. 

Per Mukherji, J:—Todispel 2 clear ambiguity in an enactment, it is pers 
missible for the Court to look to the earlier enactments. , 

‘Interlocutory orders mean only such orders as are expressly said to be inter- 
locutory orders in the-Code, that is, those that are mentioned in order 39 of the 
Code of Civil Procedure. 

The plaintiff ‘Barada Kanta applied for attachment of defendant's 
immoveable ‘property before judgment to the Small Cause Court 
Judge, who entertaining reasonable doubt as to whether such 
attachment can be legally made, referred the question to the 
Hon’ble High Court under O. 46 R. r of the Code of Civil Proce- 
dure. The Reference came on for hearing before Newbould and 
B. B. Ghose, JJ, who on the 28th April, 1924, made the following 
reference to the Full Bench : 

Reference. 

This is a Reference by the Judge of the Court of Small Causes 
at Madaripur under O. 46 r, r of the’ Civil Procedure Code for the 
decision by this Court of the question whether the provincial Small 
Cause Court is competent to attach immoveable property before judg- 
ment, ‘The reason for the Reference is given to be the existence of 
conflicting decisions in this Court and apparently for this the 
referring Judge has not recorded his own opinion on. the 
question. Jn the case of Kedar Nath vw. Hem Nath (1) it was held 
that the Provincial Small Cause Court can attach immoveable 
property before judgment while the contrary ‘view was taken 
in Sadek Ali v. Samed Ali. (2) The earlier case was not 
evidently. brought to the not ice of the Division Bench which 
decided the latter case. Each of us was a party to one of the two 
cases cited, one of which must be overruled. Under this circums- 
tance we are unable to decide the question finally and we find-it 
necessary to refer the matter toa Full Bench. We therefore refer 
the following questions for decision by a Full Bench :— 

(1) Whether a Provincial Small Cause Court has jurisdiction 
to order an attachment of immoveable property before judgment ? 

(3) (1922) 1. L. R. 49 Cale. 994. (2) (1923) 28 C. W, N. 16, 


~ 


N 
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` (2) Whether the case of Kedar Nath vy. Hem Nath (a) or the 
case of Sadek Ali v, Samed Ali (2) was correctly decided? 

Babu Santosh Kumar Basu for the Reference: Section 17 of 
the Provincial Smalt Cause Courts Act makes the provisions of 
Civil Procedure Code of 1882 mentioned in Schedule Il applicable 
to Small Cause Courts. Section 5 of that Code expressly extends 
to Smali Cause Courts, certain provisions of the Code enumerated 
in the second schadule ; other chapters and sections do not apply. 
Chapter XV. section 266 is applicable with regard to attachment 
and sale except with regard to immoveable property. See also 
sections 273, 284, 285—290, 328 to 332, 333 0f Act XIV of 1882. 
Section 334 of the Code of 1:8a was notapplicable. Chapter 
XXXIV of that Code relating to attachment before judgment was 
applicable except as regards immoveable property ; Chapter XXXV 
relating to injunction ant interlocutory orders did not apply. 

In the Code of 8908, the scheme was altered. There was no 
express application of some of the provisions’ but it consolidates 
and amends law as regards Courts of civil jurisdiction and Small 
Cause Courts are such courts. 

- Section 7 sub-section (a) cl (ni) of the Code of Civil Procedure, 
1908 excludes provisions in the body of the Code relating to execu- 
tion of decrees against immoveable property. It excludes sections 
94 and 95 so far as they relate to injuctions and interlocutory 
orders. ‘Power to attach any property’, must include attachment 
before judgment, to prevent the ends of justice being defeated. 
Oiher clauses do not contemplate interlocutory orders, although the 
word “such” appears in clause (e) of section 94. If this inter- 
pretation is not put, section 7 will be rendered meaningless. In 
order 39, temporary injunctions and interlocutory orders are men- 
tioned; other orders mentioned in clauses (a), (b) and (d) of ses- 
tion 94 are provided in orders 38 and 40. ‘Such other interlocutory 
orders’ in clause (e) of section 94 means ‘such other orders of an 
interlocutory nature.’ 

‘Prescribed’ means ‘Prescribed by rules’: See section 2 (16). 

In order 50, orders 38, 39, 40 ara not excluded but are excluded 
by section 7. Sub-section (a) cl, (iii) of section 7, excludes execu- 
tion of decrees against immoveable property. Section"6o relates to 
attachment and enumerates the properties which are liable to 
attachment, The prohibition as regards execution of decrees 
creates no bar as to attachment before judgment. Order so, rule 
r sub-rule (a) (ii) excludes so much ef the schedule as relates to 


N (1) (tg22) 1. L. Re 49 Cale. 994. (2) (1923) 28 C, W. N. 16, 
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execution of decrees against immoveable property. This attachment 
is not in execution, but before judgment. 


There is exception in order 16, rule 10 as. regards — 


ment in cases of defaulting witnesses. 


~ Attachment before judgment is entirely for a different purpose 


from execution. 
section 17 of the Provincial S mall Cause C ourts Act has not 
been repealed as yet, 


Babu Sitaram Banerjee against the Reference: Sehedule IE 


of the Provincial Small Cause Courts Act excludes from the cogni- 
zance Of the Small Cause Courts all suits in respect of immoveable 


? 


property, for declaration, partition or possession or otherwise, Rights | 


to or interes}s in immoveable properties are specifically and elaborates 
ly excluded. Section 17 of the Provincial Small Cause Courts Act 


relates to the procedure to be applied to Small Cause Court suits. - 


Code of 1882 specifically excludes the power of attachment of 
immovable properties before jujgment from the jurisdiction of the 
Small Causes Courts. Inthe present Code section 7 and order 50 
relate to the matter of exclusion. Duffsrence between section 5 of 
Act of 1882 and section 7 of 1908 pointed out. Section 7 (a) (iii) 
of 1908 specifically excludes execution of decrees against im moveable 


property. Section 7 relates to the body of the Code and notthe . 


orders and rules. Refers to section 94 clauses (c) and (e). Section 
94 cl. (b) clearly refers to interlocutory orders and hence by the 
operation of section 7 this must be excluded from the jurisdiction 
of the Small Cause Coutts. 


Neither section 7 nor order 50 is exhaustive, as several inter- . 


locutory matters viz., matters relating to injunction, appointment of 
receivers etc. are not included in order 50. “The reasoning in the 
case of Kumud Behari v. Hari Charan (1) is fallacious. 


Order under order 38 rule 6 is appealable. If it be applicable l 
to Small Causes Courts would it also be appealable? Under order . 


38 rule 11, there is no necessity for fresh attachment at the time of 
execution, ; 

The distinction between attachment in execution and before 
judgment is technical and not fundamental. In both the object 
is the same, viz., the preservation of the judgment-debtor’s property 
as security for the decree-holder’s money. A Court which cannot 


attach primarily in execution of its decree cannot attach in ue 


tion of it: Marthamma v. Kitta (2). 


If order 38, rule 7 applies to Small Cause Court, then order at. 


(1) (1918) I. L. R. 46 Cale. 717. (2) (1871) 6 Mad. H. C. R. 91. 
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tule 63 will also apply. Section 36 also shéws the anomalous 
nature of the contention. 


Argument from previous Code is apt to be misleading: Bank 


of England v. Vagliano(t) The case of Kedar Nath v. Hem. 


Nath (2) was decided ona wrong analogy. Old Code will apply : 
see section 158. 
C. A. V. 
The following judgments were delivered : 


- Sanderson C. J :—The questions referred to the Full Bench 


are as follows : 
(1) Whether a Provincial Small Cause Court has jurisdiction 
to order an attachment of immoveableé property before judgment ? 

(2) Whether the case of Kedar Nath v. Hem Naik (2) or the 
case Sadek Ali v, Samed Ali (3) was correctly decided ? 

The reference arises by reason of conflicting decisions of this 
Court, in two cases viz, Kedar Nath Pramanik v. Hem Nath 
Pramanik (2) and Sadek Ali v. Samed Ali (3). 

In the former case it was decided that a Provincial Small Cause 
Court can attach before judgment immoveable property under the 
Code of Civil Procedure 1908: Inthe latter case it was decided 
that a Provincial Court of Small Causes has no power to attach 
immoveable property before judgment under order 38 of the Civil 
Procedure Code of 1908 and that an order of such a Coutt adjudi- 
cating a claim to property so attached is ultra vires. 

The decision in the case of Kedar Nath vy. Hem Nath (2) was 
not brought to the attention of the learned Judge who decided 
the later case. 

‘Iam not surprised that there has been and is a difference of 
judicial opinion in respect of this question, for in my opinion it is 
by no megns easy upon an examination of the various provisions 
_Telating to it to ascertain what was the intention of the legislature 
“with regard.to this matter when the Civil Procedure Code of 1908 
was passed. This presents an unsatisfactory situation, for the Pro- 
vincial Small Cause Courts are obviously intended for the expedi- 
tious disposal of Small Causes, and it is desirable that those who 
Preside over such Courts and those who practise in them should 
be able to ascertain without any difficulty what are the jurisdiction 
and procedure applicable thereto. So far from that being the case in 
respect of the matter now under discussion it has become neces 

sary, in order to ascertain the powers of the Provinciai Small cause 


(1) (1891) A. C. 107, (2) (1922) I. L. R. 49 Cale. 994: 
(3) (1923) 28 C. W. N. 16. 
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Barada - cial Small Cause Courts Act of 1887, the Civil Procedure Code of 


Loa 1882 and the Civil Procedure Code of 1908 and the result is a, 
Maijuddi. - 


eer < difference of opinion. 
Sanderson, Ce F- 


This therefore appears to be a matter which should engage the 
attention of the legislature so that the jurisdiction of the Provin- 
cial Small Cause Courts may be made clear beyond all question. 
s - Section 15 of the Provincial Small Cause Court Act 1887 
provides that a Court of Small Causes shall not .take cognizance 
of the suits specified in the- second schedule as suits excepted 
from the cognizance of a Court of Small causes and amongst the 
suits excepted by that schedule from the cognizance of a Court of 
Small Causes are, a suit for the possession of immoveable property 
or for the recovery of any interest in such property,.a suit for parti- 
tion of immoveable property, a suit for purchase or sale or redemp- 
tion of mortgaged property, a suit for assessment etc, of rent of 
immoveable property. < ; 

Section 17 of the Provincial Small Cause Courts Act 1887 pro- 
vides that the Procedure prescribed in the chapters and sections of 
the Code of Civil Procedure (viz., Act XIV of 1882) specified in 
the 2nd schedule to that Code shall, so far as these chapters and 
sections are applicable, be the procedure followed bya Court of 
Small Causes in all suits cognizable by it and in all proceedings 
arising out of such suits. ; 

Section 5 of the Code of Civil Proced ure 1882 provided that 
the chapters and sections specified in the 2nd schedule thereto 
should extend to the Provincial Small Cause Courts and that the 
other chapters and sections of the Code should not extend to such 
Courts. i À 

The second schedule included chapter XIX (which dealt with 
the execution of decrees) section 266, but there was added the 
exception as follows :—" except so far as relates to immoveable 
property.” 

The schedule also included Chapter XXXIV “ of arrest and 
attachment before judgment except as regards immoveable 
property,” 

It is therefore cle ar that at the time of the passing of the Pro- 
vincial Small Cause Courts Act in 1887 the intention of the legisla- 
ture was that a Provincial Small Cause Court should not have 
power to attach immoveable property before judgment. 

The Code of Civil Procedure 1882 was repealed by the Codeo f 
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Civil Procedure, 1908 and section 158 provided as follows :—“ in 
every enactment or notification passed or issued before the cam- 
mencement of this Code in which reference is made to or to any 
chapter or section of Act VIII of 18 59 orany Code of Civil Proce- 
dure or any Act amending the same or any other enactment here- 
by repealed, such reference shall, so far as may be practicable, be 
taken to be made to this Code or to its corresponding Part, Order, 
Section or Rule.” 

` There is, however, no part of the Code of 1908 which corres- 
ponds to the second schedule of the Code of 1882, and whereas 
the scheme of the 1882 Code was to specify the provisions of the 
Code which should apply to a Piovincial Small Cause Court, the 
scheme of the 1903 Code is to mike all the provisions of the Code 
of 1908 applicable except those which are expressly excepted. The 
result is that section 17 of the Provincial Smalt Cause Courts Act 
js entirely inapposite, although it remains unrepealed. This is ons 
reason for the difflculiy which has arisen. 

On examination of the Code of 1908 and the orders contained 
in the first schedule thereto, it seems to me that the most material 
sections and orders are as follows :— 

Sections 7, 36,94 and 95, order 16 (r. ro), order 21 (r 82) 
order 38, order 39, order so. l 

Section 7 of the 1908 Code provides as follows: ‘The following 
provisions shall not extend to Courts constituted under the Provin- 
cial Small Cause Courts Act, 1887, or to Courts exercising the juris- 
diction of a Court of Small Causes under that Act, that is to say 
(a) so much of the body of the Code as relates to (i) suits excepted 
from the cognizince of a Court of Small Causes; (ii) the execu- 
tion of decrees in such suits ; (iii) the execution of decrees against 
immovable property” and (b) the following sections, that is to say... 
“sections 94 and 95 so ae as they relate to injunctions and interlo- 
cutory orders.” 

On reference to section 9; it will be found that all the orders 
therein menttoned are ‘interlocutory orders” in the ordinary 
meaning of the phrase and clause (e) runs as follows :—“ make 
such other interlocutory orders as may appear to the Court to be 
just and convenient.” This clause therefore would yo to show that 
all the orders specifically mentioned in section 94 are ““ interlocu- 
tory orders.” | 

lt was therefore argued on the one hand that the intention of 


the legislature was to exclude all the matters mentioned in section’ 


94 from the jurisdiction of a Provincial Small Cause Court. On the 
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other hand it was argued that, if this contention were adopted, 
no effect would be given to the words ““so far as they relate to 
injunctions and interlocutory orders” in section 7. It was argued 
that some effect must be given to these words, and that they can- 
not be regarded as surplusage, and further that if it had been 
intended to except all the matters mentioned in section 94, there 
would have been no necessity to refer to “ injunctions” in section 
7, for the only injunctions mentioned in section 94 are “ temporary 
injunctions” which would be included in the phrase " interlocutory 
orders” which are the subject-matter of clause (e) of section 94. 

it is a well-known rule that in construing an Act, words found 
therein should not be regarded as surplusage, and full effect 
should be “given to them, if a reasonable interpretation can be 
found. ° 

In section 94, ‘temporary injunctions” ani ‘* interlocutory 
orders ” are specifically mentiond in separate clauses viz., (c)and (e) 
and in my jadgment the only reasonable interpretation to be placed 
upon the words in section 7 viz, “ so far as they relate to` injunc- 
tions and interlocutory orders” is, that it was intended to exclude 
from the jurisdiction of a Provincial Smal! Cause Court the matters 
particularly specified in clauses (c)-and (e). l 

l am confirmed in this opinion by the words which are to be 
found at the beginning of section 94, viz., ‘if it is so prescribed,” 

Having regard to the definitions in the znd section of the 
Code the meaning of these words is, “if it is prescribed by the rules 
and orders contained in the rst schedule of the Code.” 

On reference to the rst schedule, it will be observed that order 
38 deals with "arrest and attachment before judgment” and 
order 39 deals with “ Temporary injunctions and interlocutory 
orders,” h 

Therefore, although “ orders for attachment before judgment” 
are in the ordinary meaning of the words “ Interlocutory orders”! 
they are placed in a different category to ‘‘ Temporary injunctions 
and interlocutory orders.” 

Again although “ Temporary injunctions” are really “ interlocu- 


tory ordets” they are specifically mentioned in the schedule /as 


being something special and distinct from “ Interlocutory 
Orders,” 

The result of my examination of these sections therefore is the 
conclusion that the framers of this legislation were dealing-with 
“ Temporary injunctions” and “other interlocutory orders” as 
matters distinct from the matters specifically mentioned in clauses 
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(a), (0) and (d) of section 94 and that it was intended that the 
‘provisions of section 94, which were not to extend to Courts cons- 
tituted under the Provincial Small Cause Courts Act 1887, were 
the provisions contained in clauses (c) and (e) of section 94. 

Clause (b) of section g4 empowers the Court to “order the 
attachment of any property.” 

Section 7 of the Code therefore does not prevent a Provincial 
Small Cause Court from making such an order. 

But such order must be of an interlocutory nature, for section 7 
of the Code and order 50 in the 1st schedule expressly provide that 
the provisions of the Code relating tu the execution of decrees 
against immoveable property shall not extend toa Provincial Small 
Cause Court. ° 

Therefore the order for attachment contemplated by section 94 
clause (b) must be such an order as is specified in order 38 rule 6 
viz, an order for attachment before ju dgment. 

As 1l am of opinion that the provisions of Clause (b) of section 
94 are not excluded by reason of section 7 and that the order for 
attachment there referred to must mean an order for attachment 
before judgment, it follows that, in my opinion, a Provincial Small 
Cause Court has jurisdiction to make an order for attachment 
before judgment of any property, which would include immovable 
property. 

1 agree that at first sight it may appear strange that a Provin- 
cial Small Cause Court, which cannot entertain suits relating to 
immovable property, and which cannot execute a decree by attach- 
ment of immovable property, or entertain a claim, which an attach- 
ment may. produce, should have been given power to make “an 
order for attachment of immovable property before judgment.” 
There is however a distinction between making an order for attach- 
ment, and making an attachment. It may be that if a Provincial 
Small Cause Court were to make an order for attachment of immo- 
vable property before judgment, it would be necessary for that Court 
to transmit the order to a Court of ordinary civil jurisdiction for the 
purpose of the order being carried out and the property attached. 

In this connection I desire to refer to a passage in the judgment 
of Rankin, J., in Sadek Ali v. Samed Ali (1), which is as 
follows :— 

“It is by no means absurd to suppose that the Code of 1908 
may have meant, subject to the right of the High Courts to amend 
the rules, to extend the puwer of attachment before judgment to 
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immovable property in.the case of Provincial Small Cause Courts 
while refusing to such Courts the right to attach such property in 
execution of decrees.” 

I agree with that passage if the words “ power to order attach: 
ment before judgment” are substituted for the words ““ power. of 
altachment before judgment.” 

The question however is whether the legislature has extended 
such a power to the Provincial Small Cause Courts. 

It is to be noted that order 50 clause (a) excludes from jurisdic- 


. Hon of the Provincial Small Cause Courts, the matters mentioned 


in clause (a) of section 7 of the Code and two other matters viz., the 
execution of a decree against the interest of a partner in partner- 
ship property and the settlement of issues, and in clause (b) speci- 
fies certain rules and order which are not to extend to Provincial 
Small Cause Courts. 

This order however does not mention order 38 which deals 
with attachment before judgment, and it does not mention order 16 
rule 10 or order 21 rule 82, 

Order 16 rule 10 deals with the procedure where a witness fails 
to comply wilh a summons to give evidence ot produce a docu- 
ment. 

One of the powers given to the Court under that rule, is to 
attach his property. 

But it is expressly provided that no Court of Small Cause: shall 
make an order for attachment of immovable property in respect of 
the matters referred to in that rule. 

Similarly in dealing with the question of what Courts may order 
sales in execution of decrees or orders, order .21 rule 82 expressly 
provides that sales of immovable property in execution of decrees 
may be ordered by any Court other than a Court of Small 
Causes, 

These two rules therefore sow that in respect of matters 
which are not dealt with in order 50, when the legislature desired to 
exclude them from the jurisdiction of the Provincial Small Causes 
Courts, it expressly said so. 

In my opinion, therefore, it is not unreasonable to assume that 
if the legislature had intended to exclude the powers conferred 
upon the Court by order 38 rules 5 and 6 from the jurisdiction of 
the Provincial Small Causes Courts it would have expressly so 
provided, as inthe case of order 16 rule ro and order 2r 
rule 82. 

On the whole, therefore, though I think the matter is by no 
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means free from difficulty as 1 have already indicated, I am of 
Opinion that the first question referred to the Full Bench viz., 
whether a Provincial Small Cause Court has jurisdiction to order an 
-attachment of immovable property before jidgment, should be 
answered in the affirmative. 

The subject of decisions in the two cases referred to in the 2nd 
question was the power of a Provincial Small Cause Court to attach 
immovable property before judgment and in Sadek Ak v. 
Samed Ali (2) the question whether the Small Cause Court could 
adjudicate upon a claim to immovable property arising by reason 
of the attachment was also involved. The decisions were not 
confined to the mere question whether a Provincial Small Cause 
Court has power to order attachment of immovable property before 
judgment. In my judgment therefore the answer to the second 
question should be that Kedar Nath Pramanik v. Hem Nath 
Pramanik (1) was wrongly decided, and Sadek Ali v. Samed 
Ali (2) was rightly decided. 

Walmsley J :—The questions referred are whether a Provincial 
Small Cause Court can attach immovable property before judgment, 
and which of two decisions, opposed to one another, is correct. 

There was no doubt upon the main question before the present 
Code of Civil Procedure came into force ; a Court exercising the 
powers of a Provincial Small Cause Court could not order such an 
attachment. The manner in which this restriction was enacted was 
as follows: The Provincial Small Cause Court Act in section 17 
runs as follows:—‘‘The procedure prescribed in the chapters 
and sections of Code of Civil Procedure specified in the second 
schedule to that Code, shall, so far as those chapters and sections 
_ are applicable, be the procedure followed in a Court of Small Causes 
in all suits cognizabie by it and in all proceedings arising out of 
such suits.” The second schedule to the Code then in force (that 
of 1882) enumerated the chapters and sections of that Codé extend- 
ing to provincial Courts of Small Causes and among them was 
chapter XXXIV of arrest and attachment before judgment, with 
the addition “except as regards immovable property.” 

The Code now in force proceeds on entirely different lines : 
there is no schedule corresponding to the second schedule of the 
Code of 1882, and although the sections of Chapter XXXIV are 
reproduced with slight modifications in the rules of order XXX VIII 
and in section 95 of the present Code there is nothing to be found 
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which corresponds to the clear words “except as regards immov- 
able property.” The method has in fact been changed: in place of 
a detailed list of provisions which do apply to provincial Small Cause 
Courts, there is first in the body of the Code in section 7 a descrip- 
tion of the clauses of provisions which do not apply, and in the 
first schedule, in order L, there is both an exclusion by class, and 
alist of particular provisions which do not apply. In spite of this 
radical change the language of the Provincial Small Cause Courts 
Act remains unaltered. 

The position is therefore very obscure, and it is difficult to say 
whether the legislature intended to Jay down any rule on the 
subject or not. The learned vakils who have been good enough 
to lend us their help, have not in my opinion been able to advance 
any convincing argument in either direction. 

It appears to me that we must approach the matter from the 
standpoint that by the Act of 1887 Provincial Courts of Small 
Causes are generally forbidden to have any dealings with immov- 
able property, both in suits and in execution proceedings. No 
change has been made in that principle by the new Code of Civil 
Procedure, and in one instance, that is in the matter of compelling 
the attendance of a witness, there is a specific direction that no 
Court of Small Causes shall make an order for the attachment of 
immovable property. 

It would be surprising if a Court that could not execute a 
decree by attachment of immovable property should be able to 
atiach the same immovable property before a decree came into 
being, and I am disposed to think that the provisions of section 
7 may fairly be construed to give effect to this natural inference. 
That section says—The following provisions shall not extend to 
Courts constituted under the Provincial Smal! Cause Courts Act of 
1887, or to Courts exercising the jurisdiction of a Court of Small 
Causes under that Act, viz.— 

(a) So much of the body of the Code as relates to— 

(i) ose ve ‘a at gs ‘ae 

(ii) gi aes ibe jia sv 

(iii) the execution of decrees against immovable property. 

(b) ... eea Sections 94 and 95, so far as they relate to in- 
junctions and interlocutory orders. Of these two sections, the 
latter is practically the same as section 491 of the old Code, the 
last section of Chapter XXXIV, which as I have mentioned was 
one of the chapters enumerated in the second schedule. The 
former authorizes the Court to take certain measures to prevent the 
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ends of justice being defeated. The measures are not new but the 
section is. The measures mentioned are—the power to demand 
security from a defendant, to call upon a defendant to produce 
property, to attach property, to issue an injunction, to appoint a 
receiver. This list is followed by a fifth clause in these words 
“make such other interlocutory orders as may appear to the Court 
to be just and convenient.” 

The term ‘Interlocutory Order’ is not defined in any statute, but 
the orders mentioned in the first four clauses are generally regarded 
as interlocutory orders, and I do not think that the heading to 
order 39 can be taken to mean that only the orders mentioned 
in rules 6 to ro of that order are interlocutory orders. Moreover 
the reference to the fifth clause of section 94 to “other interlocutory 
orders” seems to mean that the preceding orders are also inter- 
locutory orders. 

On this view of the sections, I must hold that the Small Cause 
Court cannot attach property whether movable or immovable. 
That view is contrary to the view taken in the case of Kedar Nath 
Pramanik v. Hem Nath Pramanik (1) except in so far as I hold 
that the present Code makes no distinction between the power to 
attach movable property and the power to attach immovable 
property. The earlier case of Kumud Behari Palu, Hart Charan 
Sardar (2) to which the learned Judges referred for their reasons, 
was a reference as to the power to attach movable property, 
and the learned Judges were considering whether the present Code 
had taken away that power, and they held that an attachment of 
movable property before judgment was not an ‘interlocultory order’ 
for the purpose of section 7 (b), because that construction would 
render the words ‘so far as they relate to injunctions and inter- 
locutory, orders” superfluous. With all deference I venture to 
differ although I confess I can find no use for the phrase just 
mentioned in the view that I take. 

The conclusion to which I come is that of Rankin, J., that the 
power to attach immovable property before judgment ıs sufficient- 
ly if not too clearly negatived. 

I would therefore answer the first question in the negative, and 
the second question by saying that the case of Sadek Ali v. Samed 
Ali (3) was correctly decided. 

. Newbould J.: The questions which we have to decide in 
this reference depend primarily on the proper interpretation of 


(1) (1922, I. L, Ra 49 Cale. 994. (2) (1918) 1. L. R. 46 Cale 717. 
(3) (1923) 28 C. W. N. 16. 


211 


Barada 
Ue 
Maijuddi. 


Walmsley, 9. 


212 


CIVIL. 


1924. 
ww 
Barada 

v. 
Maijuddi. 


Newbould, F- 


THE CALCUTTA LAW JOURNAL. (VoL. XL. 


clause (b) of section 7 of the Code of Civil Procedure 1908 which 
enumerates certain sections in the Code which shall not extend to 
Provincial small cause Courts. Among these sections are included 
‘Sections 94 and y5 so far as they relate to injunctions and inter- 
locutory orders.” As pointed out by Rankin, J., in his judgment 
in Sadek Ali v. Samed Ali (1) “this provision is badly drafted.” 
The difficulty arises from the fact that seciion 94 apparently refers . 
entirely to interlocutory orders if the expression interlocutory order 
be given its ordinary meaning as for example its definition in 
Wharton’s Law Lexicon, But if this is. done this qualification 
of section 94 clause (b) of section 7 becomes meaningless. It is a 
a general rule of construction that full effect must be given to every 
word and the words of a statute must be construed so as to give 
a sensible meaning to them if possible. It is possible to give 
a sensible meaning to the words “so faras they relate to in- 
junctions and interlocutory orders” by interpreting them as used 
in a technical sense and as rferrirg to orders expressly described 
in the Code itself as injunctions or interlocutory orders. That 
these words were used in this technical sense by the framers of the 
Code would appear from the inclusion of the word “injunction” 
in the sentence. The only injunctions referred to in sections 94 
and 95 are temporary injunctions and these would be included in 
interlocutory orders if these words were used in the Ordinary sense. 
This was the view I held in 1918 when I was one of the Judges who 
decided the case Kumud Behary Pal v. Hari Charan Sardar (2) 
and I see no reason to change my view as to the principle to be 
followed in interpreting clause (b) of section 7 of the Code. But now 
that I have had the advantage of hearing the point more fully argued 
I think that in applying this principle some modification should be 
made. My attention has now been drawn to the fact that the 
words “fif it is so prescribed” at the end of the first sentence in 
section 94 render this section inoperative apart from the rules 
which are contained in the first schedule to the Code. A reference 
to the first schedule makes it easier to give a technical meaning 
to the words “injunction and interlocutory orders.” We there 
find that order XXaIX is headed “Temporary Injunctions and 
Interlocutory Orders” and the order is divided int) two parts with 
separate headings rules 1 to 5 being described “Temporary 
Injunctions” and rules 6 to 10 “Interlocutory orders.” It therefore 
appears to me that the meaning to be given to clause (b) of section 
yso far as it relates to section 94 is that the provisions in order 
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XXXIX of the first-schedule of the Code shall not extend to Provin- 
cial Small Cause Courts but that it does not exclude the extension 
of the provisions in order 38 to such Courts. The present 
Code of Civil Procedure has the effect of making applicable to 
Small Cause Courts all the provisions of the Code that are not ex- 
pressly excluded. 1l can find nothing in the Code apart from 
section 7 which could be interpreted to exclude the application 
of order 38 to such Courts. Under rules 6 and 7 of that 
order a Court has power to order attachment of immoveable 
property. I would therefore answer the first question referred to 
the Full Bench ‘‘Whether a. Provincial Small Cause Court has 
jurisdiction to order an attachment of immovable property before 
‘judgment ?” in the affirmative. e 

At the hearing of this Reference my attention was drawn toa 
point that escaped my notice when delivering judgment in the 
cases of Kumud Bekary Pal v. Hart Charan Sardar (1), and Kedar 
Nath Pramanik v. Hem Nath Karmokar (2) That is that there is a 
difference between ordering the attachment of property and attach- 
ing property. It does not follow that because as I hold, a Small 
Cause Court has the power to order the attach nent of immovable 
property, it has also the power to attach it. From the provisions 
of section 36 and order 38 rule 7 of the Code it appears that when 
it is sought to give effect to an order of attachment before judgment 
this must be done in accordance with the provisions of the Code 
for attaching property in execution of a decree. Since a Small 
Cause Court is prevented by the provision of section 7 (a) (ili) and 
order L. of the Code from executing decrees against immovable 
property it would appear.that it is equally debarred from executing 
an order of attachment of immoveable property passed by it, In 
order to give effect to such an order the assistance of the civil 
Court of ordinary jurisdiction would have to be invoked and claims 
to immovable property attached under the order of a Small Cause 
Court would be heard and decided by the attaching Court and not 
by the Small Cause Court. 

I would therefore answer the second question in this Reference 
‘Whether the case -of Kedar Nath v. Hem Nath (2), or the 
case of Sadek Ali v, Samed Ali (3) was correctly decided? as 
follows : ; 

Having regard to the fact that. the power to attach and not the 
power to order attachment is the subject of these decisions : Kedar 
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Nath v. Hem Nath (1) was wrongly and Sadek Ali v. Samed Ali (2) 
was correctly decided. 

Mukerji J: Thetwo questions referred to us for decision 
are simple enough. They resolve themselves into the question 
as to whether Or. 33 of the Code of Civil Procedure applies to a 
Provincial Court of Small Causes. Tne solution is not quite so 
simple. 

The two views that may be taken of the matter and the argu- 
ments in support of them may shortly be sum marizad thus. 

Section 17 of the Provincial Small Cause Courts Act (IK of 
1887) lays down that the procedure prescribed in the chapters and 
sections of the Code of Civil Procedure specified in the Second 
Schedule to that Code shall, so far as those chapters and sections 
are applicable, be the procedure followed in a Court of Small Causcs 
in all suits cognizable by it and in all proceedings arising out of 
such suits. Then follows a proviso which need not be considered 
for our present purposes. Section 5 of the Code of Crvil Procedure 
(Act XIV of 1882) provided that only certain chapters and sections 
of the Code (all specified in the second schedule thereof) were to 
extend to the Provincial Courts of Small Causes. From that sche- 
dule it would appear that the provisions regarding arrest and 
attachment before judgment (Chapter XXXIV) though made 
applicable to Provincial Small Cause Courts did not apply to such 
Courts when they related to immovable property. It is therefore 
quite clear that so long as the Code of 1882 was in force a Pro- 
vincial Court of Small Causes could not make an order of attach- 
ment in respect of any immovable property before judgment. The 
scheme of the Civil Procedure Code (Act V of 1908) now in force 
is entirely different. It does not profess to lay down which parti- 
cular provisions of the new Code are to apply to the Provincial 
Small Cause Courts but simply lays down that certain provisions 
are not applicable to such Courts. These provisions are to be 
found in section 7 and Or. so of the Code and also in Or 16 r. ro 
and Or, 21 r. $2. The two rules last mentioned do not refer to the 
present question beyond suggesting that the scheme of the Code is 
to exclude by express mention. Section 7 is divided into two parts. 
Part (a) is confined to the provisions contained in the body of the 
Code relating to suits excepted from the cognizance of a Court of 
Small Causes, to the execution of decree in such suits and to the 
execution of decrees against immovable property. Part (b) mentions 
some of the sections’of which sections 9, 91 and 92 have obviously 
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no application to a Court of.Small Causes, sections 96 to 112 
relate to appeals and section 115 relates to revision. Part (b) also 
excludes sections 94 and 95 “so far as they relate to injunctions 
and interlocutory orders.” Although all the orders mentioned in 
section 94 may in one sense be said to be interlocutory orders, the 
legislature intended by the use of the words “so far as they relate 
to injunctions and interlocutory orders” in section 7 to mean only 
such of them as are specified as such in the Code, that is to say 
injunctions and such orders as are said to be interlocutory orders 
in Or. 39 of the Code. ‘The precise effect, therefore, of providing 
for exclusion of the operation of sections 94 and 95 “so far as 
they relate to injunctions and interlocutory orders” is to exclude 
in reality orders which come under clauses (c) and (e) of section 
94 and not orders passed under the other clauses: of the section. 
Cl. (b) of section 94 under which a Court can order the attachment 
of any property is therefore not affected by section 7. Or. 50 which 
specifies the portions of the First Schedule and the rules and 
orders which shall not ext2nd to Courts constituted under the 
Provincial Small Cause Courts Act 1887 or to Courts exercising 
the jurisdiction of ‘a Court of Small Causes under that Act does not 
refer to Or, 38 at all. Consequently a Provincial Court of Small 
Causes is competent to make an order of attachment before judgment 
in respect of movable as well as immovable property. 

In support of this view it may be urged that the main object 
of an attachment before judgment is to enable the plaintiff to rea- 
lize the amount of the decree, supposing a decree is eventually 
passed, from the defendant's property. It isa step taken merely 
for the purpose of preventing the debtor from delaying or defeating 
the enforcement of a decree and thereby obstructing or preventing 
the creditor from reaping its fruits. Unquestionably that is a much 
valued right ; and so far as movable property is concerned the 
plaintiff enjoyed that right so long as the Code of- 1882 was in 
force. The scheme of the Code of 1908 is radically different from 
that of the Code of. 1882; unlike the latter it by implication 
makes the whole Code applicable to Provincial Courts of Small 
Causes subject to certain express restrictions. 

For the contrary view the redsoning in -substance is this. 
The rules under Or, 38 have been prescribed to enable the Court to 
make an order for the attachment of any property for preventing 
the- ends of justice from being defeated. Therefore the order is 
one which comes expressly within the last part of Cl. (b) of section 
94 of the Code. An attachment before judgment cannot but be 
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an interlocutory order. ‘The Code does not define what orders are ` 
interlocutory and what are not. Or. 39 only specifies certain 

classes of interlocutory orders. Something which is done between 

the commencement and the end of a suit or action, which decides ` 
some point or matter which, however is not a final decision 

of the matter in issue, is known as an interlocutory order. ` 
An attachment before judgment is undoubtedly an interlocutory 
order according to the general acceptance of the expression. Sec- ` 
tion 94 refers entirely to interlocutory orders in all its clauses, and 
this is clear also from the wording of Cl. (c) which speaks of 
tt Such other interlocutory orders.” Therefore by section 7 of the 
Code they are all excluded, and a Provincial Court of Small Causes 
is no longer competent to make any order for attachment of 
property, either movable or immovable, before judgment. 

The considerations that favour this view are that a Provincial 
Court of Small Causessis prohibited by its constitution from enter- 
taining questions of rights in immovables, and rights to or interests 
in immovable property are elaborately excluded from its considera- 
tion. It can cnly go into such questions incidentally, and there is ' 
in section 23 of the Provincial Small Cause Courts Act (IK cf 1887) 
a provision enabling but not making it obligatory for the Court 
to send the matter for decision to the ordinary civil Court. A ` 
Provincial Court cf Small Causes cannot deal with immovables in 
execution of its decree, it cannot levy on jmmovables, nor can it 
order the attachment of immovable property to make a witness to 
appear. To hold that it is competent to attach immovable pro- 
perty before judgment will be to open the gates for claims to such 
property being put in and allow the Court to investigate and 
decide on them with no right of appeal to the party aggrieved by its 
decision therein, and to countenance the eventuality of its decision — 
being final if no suit is instituted to establish the right within the 
time allowed by law. To hold that it is competent to attach’ 
movables before judgment, when undoubtedly Or. 39 r. 6 which 
gives the power to order interim sale of movables which are sub- 
ject to speedy and natural decay or which for any other just and. 
sufficient cause it may be desirable to have sold at once does not 
extend to the Court (an order under Or. 39 r. 6 being an 
interlocutory order specified as such in the Code and therefore 
expressly excluded by section 7 read with section 94 Ct. (c) ) would 
lead to an anomaly. ; ie 

A close examination of these rival contentions leads us toa 
position which can scarcely be igrored. To accept the formet 
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view would be to hold that the legislature intended to extend in 
respect of immovable property the powers which the Provincial 
Courts of Small Causes enjoyed with regard to movables ever 
since the said Courts came into existence by Act XLII of 1850; to 
adopt the latter view would be to hold thit the object was to take 
away those powers. There is no escape from this position. It is 
difficult to imagine that such a salutory power which affords protec- 
tion to plaintiffs without causing any appreciable inconvenience to 
defendants,—for the -proceedings in a Court of Small Causes are 
meant to be summary, and if the plaintiff fails the attachment fails 
under Or. 38 r. 9, and when there are ample provisions made under 
Or. 38 Rr. 6, 9 and 12 protecting the defendant and also the rights of 
strangers, and this Code lays down stringent safeguards in the shape 
of conditions which must be shown to exist before an order can be 
made under Or. 38 R. 5—was intended to be taken away without 
some express words indicating such intention. On the other hand 
the scheme adopted by repealing schedule II of Act XIV, of 1882 
which expressly extended only some of the powers under the Code 
to Provincial Courts of Small Causes and adopting in the Code of 
1908 the other mode of expression, namely, of restricting only the 
application of some of the provisions specifically mentioned therein, 
favours the view that the obiect was to enlarge the powers rather 
-than to limit them. 

Now, it is to be regretted that section 17 of the Provincial 
Small Cause Courts Act has not yet been amended as was absolute- 
ly necessary on the amendment of the Civil Procedure Code in 
1908. The language of the section as it is, is wholly inapposite. 
With the repeal of the Cude of 1882 and of its second schedule 
_ the words of section 17 of the Provincial Court of Small Causes can 
no longer have any meaning ; for though by section 8 of the General 
Clauses “Act and section 158 of the Code of Civil Procedure (Act 
IX of 1903) we have, as far as practicable to lookto the Part, order, 
section or rule which corresponds to the chapter or section of the 
earlier Codes, it will be seen that the Code of 1882 extended the 
same by express mention whereas the Code of 1908 has restricted 
them by express mention. 

There is little doubt that the amendments made by the Code of 
1908 in this respect are anything but satisfactory. An examination 
of the provisions discloses a want of care and precision which is 
regrettable in an enactment dealing with procedure so largely in 
use, It is difficult to reconcile the expression "So far as they relate 
to injunctions and interlocutory orders” appearing in section 7 
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CiviL. with the provision of section 94 all of which deal with interlocutory 
1924. orders of one kind or other. There is a clear ambiguity to- dispel 
bona which it is permissible to look to the earlier enactments ; but the 


earlier enactments afford us no real assistance, because in view of 
the fact that upon either view it being admitted that a change has 
Waherja J been effected—an extension of the powers to immovables on the one 
view and a curtailment of the powers in the case of moveables on 
the other—it would be impossible to proceed on the assumption of 
a supposed policy on the part of the legislature nt to depart from 
the law as it stood before. A change was intended and has 
been effected ; and judging from the express words of the governing 
clauses of section 7 and Or. 50 there is no doubt in my mind that 
it was intended to extend the whole of the Code to Provincial Courts 
of Small Causes, unless expressly provided for. The provisions of 
section 7 have to be reconciled with those of section 94, and that 
can only be done by treating interlocutory orders as meaning only 
such orders as are expressly said to be interlocutory orders in the 
Code, that is to say those that are mentioned in Or, 39. That the 
legislature had this in view is apparent also from the fact that in 
section 7 as also in order 39 injunctions are treated as something 
other than interlocutory orders while in reality they are not so. — 
I am of opinion that effect must also be given to the words “So far 
as they relate to injunctions and interlocutory orders” appearing in 
section 7 even at the risk of restricting the meaning of the expres- 
sion ‘interlocutory orders’ in section g4 to such orders. as are 
mentioned as such in the Code and attributing to the legislature 2 
redundancy in the use of the word “other” in Cl. (e) thereof. 
In my opinion section 7 only excludes orders passed under Cl. (c) 
and Cl.(e) of section 94 and not under any of the other clauses there- 
of. I find it difficult to imagine that if the legislature intended to’ 
deprive the Provincial Courts of Small Causes of the power to order 
attachment of movables they could not think of a better way of 
expressing themselves. I am therefore of opinion that order 33 
has not been excluded either by section 7 read with section 94 or 
by order 50 and that it is applicable to a Provincial Court of Small 
Causes. 
It remains now to consider some of the difficulties that are said 
to follow from the acceptance of this interpretation. The principle 
that a Court which cannot attach primarily in execution of its decree 
cannot attach in execution of it which was applied in the case of 
Marthamma v. Kitlu Sheregara (1) to the Code of 1859 in a case 
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decided under Act XI of 1865 which provided by section 47 for the Civit. 
application of the provisions of that Code to Provincial Courts of 1924. 
Small Causes “So faras the same are or may be applicable,” can- ood 


not have any appreciable force under the present enactments, the vo 
more especially as the immediate objects of the two kinds of attach- ee 
ment are widely different. No doubt a Provincial Court of Small Mukerji, F. 
Causes cannot deal with immovables in execution of its decree, or 
order a sale of immovables ; nor can it ba doubted that it cannot 
make an order of attachment of immovable property to compel a 
witness to appear and that is so because it cannot order the sale 
thereof. The occasion for the exercise of these powers and 
the circumstances connected therewith, however, are so different 
from those relating to the power to order attachment of immove- 
ables before judgment for protecting the plaintiff’s interest, that no 
analogy can .be drawn from the exclusion of those povers. The 
objection as to the investigation and adjudication of claims, which 
an attachment may produce, is more substantial, but is there a real 
difficulty on that ground ? , 

Or. 38 r. 6 says that “ where the defendant fails to show 
cause why he should not furnish security or fails to furnish 
the security required, within the time fixed by the Court, the 
Court may order that the property specified or such portion 
thereof as appears sufficient to satisfy any decree which may 
be passed in the suit be attached”, The Court therefore under this 
rule makes an order that the property be attached. In order to make 
the attachment or to attach the property this order has go: to be 
executed. Rule 7 says that save as otherwise expressly provided, the 
attachment shall be made in the manner provided for the attach- 
ment of property in execution of a decree. If a Provincial Court 
of Small Causes makes an order of attachment before judgment in 
respect of immovable property the «rder has to be executed under 
section 36 which lays down that “the provisions of this Code 
relating to the execution of decree shall so far as they are applicable 
be deemed to apply to the execution of orders.” Under the provi- 
sions of section 38 and section 39 Cl. (d) the order should be sent 
to an ordinary civil Court within the local limits of whose jurisdic- 
tion the immovable property is situate, and that Court should, 
under the provisions of Or. 2r which deals with execution of 
decrees and orders, proceed to execute it. That Court would then 
attach the immovable property in accordance with rule 54 and 
investigate the claims, if any, under the provisions of rule 58 and 
the subsequent rules, © 
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If the above procedure is followed, as I think it must under 
the Code, the objections as to investigations or adjudications of 
claims, will lose all their force. As to the argument based on the ab- 
sence of the right of appeal, orders of far greater importance passed 
by a Provincial Court of Small Causes are also not open to appeal ; 
and in any event the suit itself being expected-to be disposed of 
summarily no appreciable hardship is likely to be caused. As to 
the non-applicability of Or. 39 r. 6 it seems to be due to an omission 
on the part of the legislature. In the Code of 1882 the provision 
was confined to movable property which was the subject of a suit ; 
in the Code of 1908 the words “or attached before judgment in such 
suit” were added, but no provision was made extending the applica- 
tion of the ‘rule to Provincial Courts of Small causes. The matter is 
not of any great» consequence, for I take it that even a Provincial 
Court of Small Causes can always act under section 151 Civil Proce- 
dure Code and pass such orders as may be necessary. 

On the whole, I am cf opinion, that Or. 38 rr. 5 and 6 apply to 
the Provincial Courts of Small Causes and I would therefore answer 
the first question in the affirmative. The answer to the second 
question follows from the answer given to the first one and I would 
answer it by saying that the case of Kedar Nath v. Hem Nath (:) . 
if it purported to lay down that a Provincial Small Cause Court can 
attach immovable property and not merely make an order of attach- 
ment thereof, was not correctly decided, nor was the case of Sadek 
Ali v. Samed Ali (2), correctly decided if it meant to lay down that 
no such order can be passed by a Provincial Court of Small Causes. 

In conclusion I should like to add that this is a matter to which 
the attention of the legislature should be directed as early as 
possible in order that defects pointed out above may be remedied. 

Chotzner J: The question ereferred for the decision of the 
Full Bench is whether the Provincial Small Cause Court is com- 
petent to attach immoveable property before judgment. 

That question was decided in the affirmative in the case of 
Kedar Nath v. Hem Naik (1) and in the negative in the case of 
Sadek Aliv. Samed Ali (2). It may be conceded that while the 
former Code of Civil Procedure (Act XIV of 1882) was in force, 
such attachments were beyond the jurisdiction of the Small Cause 


Court. The procedure prescribed in section 17 of the Provincial 


Small Cause Courts Act (IX of 1887) was regulated by the second 
schedule of the Code, which was also in conformity with the 
provisions of section 15 of the Act and the ‘second schedule ap- 
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pended thereto whereby all suits, relating to immovable property CiviIL. 
were comprehensively excluded from the cognizance of the Small ioi: 
Cause Court. Chapter XXXIV of the Code dealt with arrest and en 
attachment before judgment except as regards immovable pro- v. 
perty. Masuut 
It has now to be considered what changes have been intro- Mukerji, 9, 


duced into the procedure laid down in section 17 of the Small 
Cause Courts Act by the Code of Civil Procedure (Act V of 
1908). 

It should be premised that no alteration has been made in the 
wording of the Small Cause Courts Act so far as the second schedule 
and sections 15 and 17 are concerned, though in the case of the lat- 
ter section it is plainly inapposite. In view however of section 156 
of the Code, it must be taken to refer to section 7 and order L 
of the Code the schedule to which declares that certain of its 
provisions do not apply, to Small Cause Court. It will be no- 
ticed that in the Code of 1908 the second “schedule of the Code 
of 1882 has disappeared, and that no new schedule has been pro- 
vided in its place. On the other band sec ions 447 to 490 of the 
former Code are now with slight modification reproduced in 
order 34 ru'es 111, while section 491 reappeacs (again with slight 
; -modifications) in section 95 of the new. 

Order 38 deals with “arrest and attachment before judgment.” 

* Rule 1 says : “where at any stage of a suit othes than a suit referred 
to in section 16 clauses (a) to (d) the Court is satisfied” (to put it 
broadly) of any dishonest intention of the defendant in regard 
to the disposal of his property or person, it may issue a warrant for 
his arrest. 

Section 16 lays down the Courts in which suits relating to, 
immoveable property are to be instituted and Ax hypothest exclu- 
des suits which are ‘not cognizable by the Small Cause Court, 
Jt would follow therefore that 2 Small Cause Court is not compe- 
tent to arrest a defendant in any suit other than one where the 
subject matter is moveable property. 

Rule 5 says “where at any stage ofa suit, the Court is satis- 
fied that the defendant is about to dispose of his property or 
remove it from the local limits of the Court, it may direct him to 
furnish security. to produce and place it at the disposal of the 
Court” failing which it may, under rule 6, order it to be attached. 

Nowif it- be correct that order 38 substantially represents 
Chapter XSAIV of the Code of 1882, there seems to be no good 
reason for importing into rule 5a meaning which was specifically 
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negatived in section 483 of that Code by extending the jurisdiction 
ofthe Small Cause Court to attach immovable property before 
judgment. i 

The difficulty in the way of this interpretation lies in the word- 
ing of section 94 (b) where the Court may order the attachment 
of any property and the Small Cause Court seems under section 
7 (b) tobe given the power of attaching such property before 
judgment. Section 7 moeover makes certain sections inapplicable . 
and these include sections 94 and 95 so faras they relale to in-. 
junction and interlocutory orders, but as Rankin J. points out "sec. 
ction 94 appears to refer entirely to interlocutory orders and even 
to call them so but the parts of this section intended to be exclud- 
ed are apparently clauses (c) and (e).” 

On the other hand powers under section 94 are only conferred 
“if it is so prescribed” and if it is said that they are so prescribed 
under section 7 (b), it would ‘seem to be inconsistent with clause 
(a) immediately preceding it, which excludes from the jurisdiction of 
the Small Cause Court so much of the body of the Code as relates 
to suits excepted from the cognizince of a Court of Small Causes, 
the execution of decrees in stich suits and the execution of decrees 
against immoveable property. 

Again order 16 rule 10 prohibits the attachment of immoveable 
property by a Small Cause Court to enforce the attendance of a 
witness and order 21 gule 82 forbids the sale of such property by 
a Court of that description, It would therefore be anomalous that 
a Court, which has not the power of executing a decree by 
attachment of immoveable property after judgment, should have the 
power of attaching such property before judgment. 

The conclusion, therefore, at which I arrive is that under the 
Code of 1908 there has been no departure from the principles 
underlying chapter XXXIV of the Code of 1882, and that conse- 
quently the question referred should be decided in the negative, 

The following order was then passed by tbe Court, 

The result is that the Reference will be answered in 
accordance with the opinion of the majority of the Judges 
constituting the Full Bench, and will therefore be answered 
in the manner stated in the judgment of the learned Chief Justice. 

No order is made as to the costs of the Reference. 

We direct that a printed copy of the judgments of the Full 
Bench be forwarded to the Government of India as early as | 
possible. 

A.T. M Reference answered, 
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Before Mr, Justice C. C. Ghose. 


IN RE ALLIANCE BANK OF SIMLA IN 
LIQUIDATION.* 


Banking law and practice —Clearing house—Assets—Debit clearing vouchers— 
Cheques dishosoured— Failure of bank. 


The Chartered Bank aad Alliance Bank were members of the clearing house. 
The Imperial Bank of India perform in Calcutta the functions of a clearing 
house to the various banks. On April, 27, t923, certain cheques drawn on the 
Chartered Bank and delivered tothe Alliance Bank by certain of the latter’s 
customers for credit of their accounts, were in accordance with the general 
practice, handed by the Alliance Bank’s clearing clerk to the Chartéred Bank’s 
clearing clerk and credits and debits were provisionally -made ‘by the Imperial 
Bank of India in the accounts of the said two banks with the Imperial Bank of 
India. The Alliance Bank received provisional credit for the cheques delivered 
and the Chartered Bank was provisionally debited with tle amount of the said 
cheques. The said cheques not being in order, were dishonoured by the 
Chartered Bank and returned the same day to the Alliance Bank with a memo 
’ attached giving the reason for dishonour. In exchange for the cheques, the 
Alliance Bank handed tothe Chartered Bank vouchers described as debit 
clearing vouche-s At the close of business on April 27,1923, the Chartered 
Bank held three debit clearing vouchers on the Alliance Bank amounting in all 
to Rs 8714. The Alliance Bank closed itsdoors and suspended payment at the 
close of business on April 27, 1923. Owing.to this event, the Imperial Bank of 
India refused to put the three debit clearing vouchers through the clearing on 
the morning of April 28, 1923 and to readjust the entries accordingly. The 
Chartered Hank requested the Alliance Bank to pay the amount of the said 
three debit clearing vouchers in full, but the Alliance Bank failed and refused to 
do so, but offered to pay 50 per cent of the amount in question on application. 
The Chartered Bank applied to the High Court for an o:der that the liquidators 
of the Alliance Bank be directed to pay the bank the amount of three debit 
clearing vouchers in full : 


* Held, that the liquidators of the Alliance Bank should pay out cf the assets 
in their hands the full amount claimed by the Chartered Bank. 


That the cheques were not finally cleared ; that the moneys represented by 
‘the cheques were never in fact collected by the Alliance Bank at atime when 
they were entitled to claim them as part of their assets: Farrows Bank (1). 
There was no relationship of debtor and creditor as between the Alliance 
Bank and their customers. 


That the character in which the Alliance Bank received the cheques was a 
pure question of,fact: Afaclean v. Clydesdale Banking Co. (2). ` 


*Application by the Chartered Bank of -India, Australia. and China against 
the liquidators of the Alliance Bank of Simla, Ltd. l 
(1) (1923) 1 Ch. 41. (2) (1883) 9 Ae C. 95 (115). 
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Clearing house explained. 

Application by the Chartered Bank for an order on the liquida- 
tors of the Alliance Bank for payment in ‘full of moneys represented 
by three cheques. 

The material facts appear from the Judgment. 


Messrs. J. Langford James and T. Ameer Ali for the Chartered 
Bank, 


Mr. W. K. Page for the Liquidators. 
The judgment of the Court was delivered by 


C. C. Ghose, J :—This is an application on behalf of the Char- 
tered Bank of India, Australia and China for an order that the 
liquidators of the Alliance Bink of Simli, Limited, be directed to 
pay the Chartered Bank the amount of three debit clearing vouchers 
referred to in the pétition in full and that the costs of the application 
be paid out of the assets of the Alliance Bank of Simla, Ltd. 

The facts are as follows :—The Imperial Bank of India perform 
in Calcutta the functions of a clearing house to the various banks. 
The Chartered Bank and the Alliance Bank are members of the 
said clearing house. The practice of the clearing house in April 
was as follows :—Clearing too: place twice daily, onc: in the morn- 
ing at 12 and once in the afternoon at 3 except on Saturdays when 
the hours were 12 noon and 1. P. M. The various banks sent 
clerks to the clearing house to whom were handed over all cheques 
drawn upon their respective banks. Those cheques were then 
according to the applicant bank, provisionally debited against the 
respective banks in tne accounts kept by the Imperial Bank of 
India and provisionally credited in favour of the banks producing 
them. The cheques were’ then taken by the various clerks to 
their respective banks for verification and approval. [n case of 
non-payment of any documents they were to be returned to 
the bank which had originally put them through the clearing 
before the fixed hours—first clearing cheques, -2 o'clock; 
second clearing cheques 5 o'clock, and they were to be ex 
changed for debit notes to go in at the next clearing. If the 
return was made after the second clearing, then -a cheque on the 
Imperial Bank of India might be given in exchange. Oa Saturdays 
unpaid cheques were to be returned, so as to reach the bank that 
sent them by 2-30 P. M, when the debit notes were handed in. 
The account of the Imperial Bank of India was then’ adjusted 
accordingly. The Imperial Bank of India deputed one of the 
clerks to arrange seltlement of the balances due to or by the differ- 
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ent banks, receiving from the banks which were debtors on general 
balances, vouchers in approved form authorising the transfer of the 
balance due from respective accounts current to credit of clearing 
banker’s account and granting to those which were creditors, 
vouchers authorizing the transfer cf the balance due from the 
clearing banker’s account to credit of their accounts. 

On April 27, 1923, certain cheques of which particulars are men- 
tioned below, drawn on the Chartered Bank and delivered to the 
Alliance Bank by certain of the latter’s customers for credit of their 
accounts were in accordance with the usuil practice, handed by the 
Alliance Bank’s clearing clerk to the Chartered Bank’s clearing 
clerk and credits and debits were, aczording to the applicant bank, 
provisionally made by the Imperial Ban’ of India in' the accounts 
of the said two banks with the Imperial Bank of India. The Alli- 
ance Bank received provisional credit for the cheques delivered and 
the Chartered Bank was provisionally debitgd with the amount of 
the said cheques. The cheqies were then brought away’ by the 
Chartered Bank’s clearing clerk to the Chartered Bank for examina- 
tion On eximination, however, it was found that the said cheques 
were not in order; at any rate, they were not such as the Chartered 
Bank was prepared to accept, and they were accordingly dis- 
honoured by the Chirtered Bank and returned the same day to the 
Alliance Bink with a memo. attached giving the reason for dis- 
honour. In exchinge for the cheques, the Alliance Bank handed 
to, the Chartered Bank vouchers described as debit clearing vou- 
chers. “According to the applicant bank, these vouchers would, in 
the ordinary course of business, have been sent in by the Chartered 
Bank to the clearing house the following -morning in order that the 
provisional entries relating thereto might be re-adjusted. At the 
- Close of business on April 27, 1923, the Chartered Bank held three 
debit clearing vouchers on the Alliance Bank for Rs. 64, Rs. 112-8, 
and Rs, 8,537-8 amounting in all to Rs. 8,714. The Alliance Bank 
of Simla, Ltd, closed its doors and suspended payment at the close 
of business on April 27, 1923. Owing to this event the Imperial 
Bank of India refused to put the three debit clearing vouchers 
through the clearing on the morning of April 28, 1923 and to 
readjust the entries accordingly. Tha result was that the Alliance 
Bank received credit in the clearing for the said three debit clearing 
notes amounting ‘to Rs. 8714 and consequently, it is alleged, that 
they held funds to which they had no claim whatsoever but to which 
the Chartered Bank was entitled. The Chartered Bank requested 
. the Alliance Bank fo pay the amount of the said three debit clear- 
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ing vouchers in full, but the Alliance Bank failed and refused to do 
so, but offered to pay so per cent. of the amount in question on 
application. 

The question now for decision is whether the Chartered Bank 
are entitled to receive payment in full of the three debit clearing 
vouchers and to demand that credit entries should be made in their 
account in the clearing with regard to the said three debit clearing 
youchers received by them on April 27, 1923, that being the Ni 
day ‘on which the Alliance Bank did business. 

According to the liquidators of the Alliance Bank of Simla, Ltd., 
there were no provisional credits or debits as suggested by the 
Chartered Bank and that the position was as follovs:—Each bank 
was entitled to receive fron the Imperial Bank in accordance with 
the said rules*a voucher authorizing the transfer, from its clearing 
banker’s account with the Imperial Bank, such amount as might be 
found to its credit oa striking a balance in respect of the aggre- 
gate credit and debit entries in such clearing banker’s account, on 
completion of each clearing, without regard to the dishonour by it 
or by the drawee bank of any cheque or other document included in 
such aggregate debit or credit entries in such account. In like 
manner, each bank was required by the said rules to deliver to.the 
Imperial Bank a voucher authorising the transfer, from its account 
current with the Imperial Bank to the credit of s/s clearing banker's 
account with the Imperial Bank, of such amo.tnt as might be found 
to its debit upon such balance as aforesaid, without regard to the 
such clearing banker’s account. In other words, it is suggested 
that the credits and debits referred to above were irrevocable and 
the three debit clearing vouchers referred to above were and must 
be treated in the same manner as cheques drawn on the bank 
signing the same in favour of the bank to which the same were 
delivered and to be included in the cheques and vouchers handed 
over at the next clearance by the bank holding the same; -to the 
bank on which they were drawa or by which they were payable. 

Now what is a clearing house? The clearing house is- a place 
of meeting of the representatives of the members of'the Calcutta 
Bankers’ Clearing House where an exchange of cheques, etc., takes 
place in lieu of direct presentation at the offices of the bank where 
such drafts are made payable. Balances are struck bet veen each 


‘of the clearing banks in manner provided for by rules 7 and 9 of 


dishonour by it or by the drawee bank of any cheque or other 
document included in the said aggregate debit or credit entry in 
the regulations for the Calcutta Bankers’ Clearing House, The 
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object of the arrangement is really to dispense with the use of coin 
or bank notes in the settlement of large transactions that necessarily 
take place there. 
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The next question is, on the facts presented before me, what of Simla in Liquida- 


was the position of the Al'iaace Bunk of India, Lid., when they 
received the cheques in questio 1 from theic customers for credit of 
their accounts? Did they receive a; agents for collection or as 
holders for value of the cheques? The character in which the 
Alliance Bank received the cheques in question isa pure question 
af, fact:. Maclean v. Clydesdale Banking Co., (1) but it is of 
importance in determining the question raised therein. I 
incline to the opinion that they received the said cheques as 
agents for collection, because of the fact that after tht dishonour 
of the cheques in question by the Chirtered Bank, the Alliance 
Bank of Simla, Ltd, revars:d thair original credit to their consti- 
tuent’s accounts in respect of thase very cheques. This is expressly 
stated in paragraph 7 o° the petition nf the Crar.erel Bank and not 
denied in ths affi lavit of Mr. Clarence Ashworth, who is one of the 
liquidators of the Alliance Biak of Siwnla, Ltd. 

The action of the Atliance Bank of Simla, Ltd, in reversing the 
credit to their constituent’s account in respect of these very che- 
ques was consistant only with their having received the cheques as 
agents for collection and with the fact that they never placed any 
money to their customer’s- credit to draw upon. 

If, asa matter of fact, the proceeds of these cheques had been 
actually collected and the relationship of banker and customer estab- 
lished, it would not have been open to the Alliance Bank to reverse 
their original credit to their constituent’s accounts. This streng- 
thens the conclusions that the cheques in question were not finally 
cleared., It would, therefore, follow that the moneys represented 
, by these cheques were never in fact collec.ed by ths Alliance Bank 
of Simla, Ltd., at a time when they were entitled to claim them as 
part of their assets: Farrows Bank (2). There was in fact no relation- 
ship of debtor and creditor as between the Alliance Bank and 
their customers and, therefore, my opinion on the facts presented 
before me is that the liquidators of the Alliance Bank of Simla, 
Ltd., must pay out of the. assets io their hands the full amount 
claimed by the Cnartered Bank in their application. I am not 
unmindful of Mr. Page’s vigorous argument based on the words of 
the regulations of the Calcutta Bankers Clearing House and on the 
words used in the three debit notes signed by the Alliance Bank of 


(1) (1883) 9 A. C. 95 (115) < (2) (1921) 1 Che gt. 
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Civiz. Simla, Ltd; but I must look at the substance of the transaction 
1924. and resist being led by mere forms or words ; and looking at the 
agal 


In Re Alliance Bank substance of the transaction, my opinion is as indicated above 
of Simla in Liquida- and further, that the cradits and debits in the books of the Imperial 
ike Bank of India were not irrevocable. The liquidators of the 
C. C. Ghose, F, Alliance Bank must pay the costs of this application. The liquida- 
TT tors will retain their. own costs. 
Morgan & Co: Solicitors for the Chartered Bank. 
Orr, Dignam & Co: Solicitors for the Liquidators. 





AT, M. Application granted, 


Before Mr. Justice C. C. Ghose. 


CIVIL. AMARENDRA NATH LAH \ AND ANOTHER 
1 24. v. 
Fie, aye S. BANERJEE & CO.* 


Garni shee—Decreeh older—Alttachment. 


The decree-holder cannot by means of attachment stand in a better position as 
regards garnishee than does the judgment-debtor ; in other words, the decrees 
holder can only obtain what the judgment-debtor can honestly give him. . 


Summons in Chambers. 

Application by the Plaintiffs for an order on Garnishees. ~ 
Mr. A. C. Bose for the Petitioners. 

Mr, Lewis for the Garnishees. 

The judgment of the Court was delivered by 


C. C. Ghose J: This isan application for “an order on the 
Fune, 27. garnishees, Messrs. Gillanders Arbuthnot & Co., requiring them 
—- to pay to the Sheriff of Calcutta the sum of Rs. 10,090 attached 


*Application in Chambers in Suit No. 863 of 1923. 
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in their hands by an order dated the roth April 1924. The appli- 
cation is opposed by the garnishees and it is stated on their behalf 
that they are ready and willing to pay in such sum as was arrived 
at on adjustment of accounts between themselves and the New 
Eastern Coal Agency Co. Ltd., being a company which is one of 
the partners of the defendant firm. The garnishees state that 
barring a sum of Rs. 1, 295-6-5, no other sum is due and owing to 
the New Eastern Coal Agency Co. Ltd, and that the plaintiffs are 
only entitled to an order as is prayed for in respect of the said sum 
of Rs. 1, 295°6-5. The plaintiffs contend that on the date the 
attachment was effected, there was due and owing to the judgment- 
- debtors a sum of more than Rs. 10,000 and that after the date of 
the attachment the garnisbees were not entitled to dedutt from 
the balance in their hands on the date of the attachment the vari- 
Ous sums appearing in exhibit C of the affidavit of Edwin Greaves 
sworn on the 17th June 1924. But 1 have to fake into account 
the terms of the cash credit agreement dated the r1th August 1922, 
between the New Eastern Coal Agency Co., Ld., and Messrs. 
Gillanders Arbuthnot & Co., who are the garnishees, and in my 
opinion the plaintifis cannot by means of the attachnient stand in 
a better position as regards the garnishees than the judgment- 
debtors did ; in other words, the plaintiffs could only obtain what 
the judgment-debtors could honestly give them (See in this connec- 
tion Zn Re General Horticultural Co. (1); Cf. Glegg v. Bromley (2) ; 
Sinnott v, Bowden (3). Now could the judgment-debtors, having 
regard to the cash credit agreement, give to the judgment-credi- 
tors any sum in excess of the amount mentioned in the affidavit of 
Edwin Greaves? In my opinion they could not; and the result 
therefore is that there will be an order such as is prayed for by 
the plaintiffs in respect of the sum of Rs. 1, 295-6-5 now in the 
hands of Messrs. Gillanders Arbuthnot & Co. The plaintiffs will 
be entitled to add the costs of this application to their claim ; 
Messrs. Guillanders Arbuthnot &° Co. will pay their own 
costs, ; 


N. C. Bose: Solicitor for the Plaintiffs. 
Orr, Dignam & Co: Solicitors for the Garnishees. 
A. T, M, : Objection allowed, 


(1) (1886) 32 Ch. D. 512 (516) (2) (1912) 3 K. B. 474 
(3) (1912) 2 Ch. 414. 
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Injunction — Infringement—Resemblance at names and gel-ups. 


While a Judge should not surrender his own independent judgment to any 
witness whatsoever in deciding.a question as to resemblance between two designs 
of get-up as likely to deceive persons, he must, at the same time, in order to 
arrive at a proper conclusion, not disregard the evidence in the particular case 
before him. 


The persons whom the resemblance is likely to deceive, are persons who are 
likely to becomz purchasers of the goods in the market 


In finding out the amount of resemblance, not only must the Judge look at the 
distinguishing features, that is, dissimilarities, but he must look at the wholes 
and come to a decision. _ 


Not only must the resemblance between two ‘names be taken into considera: 
tion, but a Judge must look at the two get-ups as wholes and while not disregard- 
ing the parts which are common to the trade and must try to find out whether 
the plaintiff is able to make out that the defendant’s goods are like the plaintiff’s 
by reason of something peculiar tu the plaintiff and by reason of the ‘defendant 
having adopted some mark or device or label, or something of that kind, which 
distinguishes the plaintiff's goods.from other goods which have, like those goods, 
the features common to the trade. l 


Application by the Plaintiff. 

The material facts appear from the judgment. 

Mr. W. W. Page ior the Plaintiff. 

Mr. N. N. Sircar for the Defendants. 

The judgment of the Court was delivered by 

C. C. Ghose J :—This is an application on behalf of the plain- 
tiff Company for an injunction “Yestraining the defendants, their 
servants and agents from advertising, offering for sale, selling or 
otherwise dealing in cigarettes contained in the packet or envelope 
of which annexure B to the plaint is a specimen, or_in any packet, 
envelope or other receptacle which is a colourable imitation of the 
packet or envelope owned and used by the plaintiff Company of 


which annexure A to the plaint is a specimen and from using the 
name Padri in connection with cigarettes sold by the defendants. 


® Application for injunction in Suit No. 128 of 1924. 
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The facts are as follows :—The plaintiff Company state that they 
have manufactured and sold since 1910 a brand of cigarettes called 
Pedro cigarettes, which is put up for sale and sold in packets or 
envelopes of a special and distinctive design, colour and get-up. 
They also state that they are entitled to the exclusive right of user 
of the said name Pedro in connection with the cigarettes in question. 
They state further that the said cigarettes have acquired considerable 
popularity and a good reputation in India and Burma and are 
known and recognised by purchasers in such market by the said 
packet or envelope as also by the said name Pedro as being the 
manufacture or merchandise of a particular person. According to 
the plaintiff Company, the average monthly sales of the cigarettes 
amount to 45 millions, such sales being effected throughout India 
and Burma. The plaintiff Company allege that ‘the defendants 
are manufacturing or causing or procuring to be manufac- 
tured and advertising, offering for sale and selling in 
Calcutta and elsewhere a certain brand of cigarettes called Padri 
cigarettes which are of a quality inferior to that of the Pedro 
Cigarettes and that the conduct of the defendants is intended and 
hkely to deceive intending purchasers desirous of purchasing the 
said Pedro cigarettes of the plaintiff Company and to cause them 
to believe that the said Padri cigarettes are the cigarettes of the 
plaintiff Company and by reason of such deception and belief so 
induced, to purchase such Padri cigarettes as and instead of the 
said Pedro cigarettes. In other words, the plaintiff Company 
charge that the defendants are now passing off cigarettes which are 
not the goods of the plaintiff Company as and for goods of the 
plaintiff’ Company. In these circumstances, the plaintiff Company 
pray for an order as is indicated above. In support of the plain- 
tiff Company’s application, the affidavits of three persons named 
‘Mahomed Usman, A. G. Jones and H. J. È. Abbott having used 
before me. In addition thereto, there are certain other affidavits 
being the affidavits of persons who had been instructed by the 
plaintiff Company to go out into the market and purchase certain 
quantities of Padri cigarettes. The defendants deny that the colour 
design or get-up of the said packets or envelopes of the Pedro 
cigarettes is special or distinctive, and that dealers or purchasers 
recognise such cigarettes when sold in packets and envelopes under 
the name Pedro as being the manufacture or merchandise of a 
particular person or of the plaintif Company. They also deny that 
any packets or envelopes containing Padri cigarettes which have 
been offered for sale closely resemble any packets or envelopes in 
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which the plaintif Company offer their Pedro cigarettes for sale. 
They also deny that by the use of the name Padri, they intend to 
deceive or in fact have dezeived purchasers, even if unwary, desirous 
of purchasing the cigarettes of the plaintiff Company into the belief 
that the cigarettes manufactured by the defendants are cigarettes 
manufactured by the plaintiff Company. They urge that the Pedro 
and Padri cigarettes, as put up in packets, are quite different in 
design, colouring and general get-up and that the Padri cigarettes 
cannot therefore deceive the ordinary bazar purchasers. 

Learned counsel on behalf of the plaintiff Company has drawa 
attention to the following resemblances in the get-up of the Pedro 
and Padri cigarettes :—In the case of the Pedro cigarettes, there 
are a crown and glory or what is called radiating streams of light 
and the colouring is of green, white and gold ; in the case of the 
Padri cigarettes, there are a crown and a glory and a book and the 
cı louring is of dark green, white and gold, with some amount of 
black thrown in. 

He has also argued that it is entirely a matter for the Court 
whether the degree of resemblance between the two names of Pedro 
and Padri and between the two designs of get-up is such as is likely 
to deceive purchasers. In other words, the content o1 is that the 
Court has to be satisfied that the defendant’s conduct is calculated 
to pass off o:her goods as those of the plaintiff Company or at least 
to produce such confusion in the minds of probable custo ners or 
purchasers or other persons with whom the plaintiff Company have 
business relations, as would be likely to lead to the other goods 
being bought and sold as goods of the plaintif Company. A 
fraudulent intentien is not necessary; as has been said, “the law 
does not take notice of a fraudulent intention in a man’s mind, if 
he does nothing to carry out the fraud.” It is therefore cositended 
that the whole question turns upon this as to whether or not the 
Court will believe that there is any probability of deception and that 
instarces of actual deception need not be proved if the Court is 
otherwise satisfied of the probability of deception. 

As has been said in numerous cases, the app2al is to the eye of 
the Judge and the Judge must, in the end, act upon his own view 
on a comparison of the marks or designs after paying due attention 
to the evidence adduced before him: See in this connection 
Payton & Co. Ld. v. Snelling (1) ; Schweppes Ld. v. Gibbons (2) ; 
Farrow's case (3), where it is said that the question is to be decided 

(1) 17 R. P. C. 628. (a) 322R, P. C. 113 (607). 

(3) 63 L. T. 233. l 
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partly by the Judge's eyesight and partly by the view of the evi- Civit 
dence: Bourne v Swan & Edgar Eà (1); Alaska Packers Associa- 1924. 

tion v. Crookes (2). It has sometimes been said that the result of Imperial Tobacco 
the cases is that unless it is left to the eyesight of the Judge to Co., Ltd. 


judge for himself, there is practically no evidence open to the Atlantic Tobaceo Co. 
plaintiff in an action of this nature. In my opinion the true viewis ç, C Ghose, 5. 
that while the Judge must not surrender his own independent judg- —— 

ment to any witness whatsoever, he must, at the same time, in order 

to arrive at a proper conclusion, not disregard the evidence adduced 

in the particular case before him. 

One of the points raised bearing on the question of the prob- 
ability of deception is the similarity in the two names, i. e. Pedro 
and Padri, In the case of the North Cheshire Brewery Co. vy. 
Lancester Brewery Co. (3), Lord Halsbury L. C. observed as 
follows :—“Is this nane so nearly resembling the name of another 
firm as to be lkely to deceive? Tht is g question upon which 
evidence, of course, might be given as to whether or not there was 
another brewery either in the one place or in the other, or whether 
there were several breweries nearly resembling it in name; what 
the state of the trade was, and whether there was any trade name. 
All those are matters which are proper to be dealt with upon evi- 
derce; but upon the one question which your Lordships have to 
decide, whether the one name is so nearly resembling another as to 
be calculated to deceive, I am of opinion that no witness would be 
entitled to say that, and for this reason; that that is the very 
question which your Lordships have to try.” 

Bearing these principles in mind the question which I have got 
to answer on the evidence before me in this application is whether 
there is probability of deception; in other words, whether the 
degree of resemblance between the two names and between the two 
designs of get-up is such as is likely to deceive. in considering 
“this matter I must pay attention at the same time to the question 
as to who are the persons whom the resemblance ts likely to deceive. 
They are the persons who are likely to become purchasers of the 
goods put up in the packets before me; i.e, the ultimate 
purchasers in the Indian market, many of whom are unacquainted 
With the English languaze and most of whom are illiterate. in the 
second place, in finding out the amount of resemblance between 
the two packets, not only must one look at the distinguishing 
features, i. e, dissimilarities, but one must look at the wholes and 

(1) (1903) 1 Ch. 211. (2) 18 R. P. C. 129 (135, 138). 

(3) (1899) A. C 83. 
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come toa decision. I do not agree that each resemblance is to be 
taken by itself and a conclusion is to be based thereon, A great 
deal of stress has been laid upon what is described as the leading 
feature, namely, the resemblance between the two names. In my 
view, not only must this leading feature, as it is called, be taken into 
consideration, but | must look at the two get-ups as wholes and 
while not disregarding the parts which are common to the trade, 
1 must try to find out whether the plaintiff Company are able to 
make out that the defendant’s goods are like the plaintiff company’s 


"by reason of something peculiar to the plaintiff Company and by 


reason of defendants having adopted some mark or device or label, 
or something of that kind, which distinguishes the plaintiff 
Company’s goods from other goods which have, like those goods, 
the features common to the irade. I have looked at the two get- 
ups as wholes in the light of what I have said above, and I con- 
fess that when I look at the wholes, it appears to me that the 
dissimilarities are not enough to make the wholes dissimilar. In 
other words, after paying full attention to Mr. Sircar’s criticism of 
the allegations in the plaint and of the affidavits which have been 
used before me on behalf of the plaintiff Company, I am constrained 
to come to the conclusion that the defendant’s acts have been such 
as are calculated to deceive persons buying the defendant’s goods 
into the belief that they are buying the plaintiff Company’s goods. 
Having regard to this conclusion E must make the order asked for. 
Costs, costs in the cause. | 


Sanderson & Co.: Solicitors for the Plaintiffs. 
J. N. Dutta and Pugh & Co.: Solicitors for the Defendants. 
A. T. M Application granted. 
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Before Sir John Woodroffe, Knight, Judge, and Mr. Justice 
Suhrawaray. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
D. 
SARAT CHANDRA HAJRA AND OTHERS.* 


Rent, enhancement of—~Settlemen! of fair and equitable rent—Limitalion — 
Suit under section 104 H of the Bengal Tenancy Act (FII of 1885'—Court 
closed —‘Agprieved’ —Revision of rent—Bengal Tenancy Act, Sees, 50, 104 H. 
Cls. (3) and (4). 

` Per Woodroffe, F: A suit for recovery or confirmation of possession of a por- 
tion of tenancy wrongly left out by the Settlement Officer in thg rezord-of-rights, is 
to be brought within six months from the date of the Anal publication of the 
record-of-rights under section 104 H. of the Bengal Tenancy Act and if this 
period expires on a day when the Court is closed, the suit may be instituted 

when the Court re-opens. a i 
Section 50 of the Benga! Tenancy Act has no application to a case where the 

origin of the tenancy is known 
Per Suhvawardy, $: Section toy H of ‘the Bengal Tenancy Act only con- 

- templates a case where a person has been aggrieved so far as an entry of rent is 
concerned, lfa person is not really affected by an entry of rent in the record- 
oferights and if he can bring his caze under any of the subeclansss of clause (3' of 
section 10; H., he is not entitled to claim a revision of rent under clause (4) of 


that section. 

Appeal by the Defendant. 

Suit for recovery or confirmation of possession. 

The material facts appear from the judgment of Suhrawardy, J. 

Babu Surendra Nath Guha for the Appellant. 
| Babu Jyotish Chandra Sarkar for the Respondent, who 
appeared, 

Tne judgme nts of the Court were as follows : 

Woodroffe J: In this appeal the only question argued 
before us is whether the suit is in time having been instituted more 


than six months after the date of- the final publication under sec- 
tion 104H of the Bengal. Tenancy Act. A suit of this nature has 


_ *Appeals from Appellate Decrees Nos. 2121 and 2122 of 1920, against the 
Gecrees of Babu Srish Chandra Chowdhuri, Subordinate Judge, 3rd Court, of 
Hooghly, dated the 7th June, 1920, affirming those of Babu Raj Kumar Basu, 
-Munsiff, and Court, at Arambagh, dated the a6th September, 1918. 
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to be brought within six months from the date of the final publica- 
tion. Both the learned Munsiff and the District Judge were of 
Opinion that the perio | of six months expired during the vacation 
and the suit was instituted on the day the Court reopened and that 
the suit was in time. I see no reason to take a contrary view. 

There is further a cross-objection by the respondent which 
remains to be considered. Two questions are raised by the cross- 
onjection. It is contended firstly tnat the Court of appeal below 
Should have held that the rent of the holding was not liable to en- 
hancement and that a presumption under section so of the Bengil 
Tenancy Act arising fron proofof uniform payment of rent for 
over 20 years did apply to this case. Upon the reading of the 
pleadings and evidence put before us [ am of opinion that this 
ground fails, because that section could not apply where the origin 
of the tenancy is known. and here according to the construction 
which I put upon the pleadings and evidence the origin of the 
tenancy is known. "Therefore section 50 does not apply. 

The second point is thit the lower appellate Court erred in’ 
holding that the civil Court could not revise the rent fixed in 
the settlement rent ro!l. Wae have been addressed at some length 
upon this point but I an not satisfied that the cross-objection has 
shown that the learned Judge has cone to a wrong conclusion 
upon this question. ` 

Exception has been taken to the very great apparent increase 
in the rent from Rs. 4 odd to Rs. 8r odd. In this connection it is 
to be remembered that the tenant hal been in possession of this 
land at a very low rental of Rs. 4 odd for over 30 years. 

I am of opinion therefore that the cross-objection also fails and 


should be dismissed. 
As both the appeal and cross-objection fail no order is made as 


regards costs. - 

Suhrawardy J.: I agree in dismissing the appeal for thé 
ground stated inthe’ judgment of my learned brother. I also 
agree in dismissing the cross-objection. 

The plaintiff respondent brought a suit for recovery or confirm- 
ation of possession of a portion of his tenancy which was wrongly 
left out by the settlement officer in the record-of-rights. He 
further claimed that his rent was not liable to enhancament. He 
adduced evidence in support of this contention by production of 
rent receipts showing uniform payment of rent for a period of more 


than go years. ; 
The suit as framed is to my mind competent under section 104 
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of the Bengal Tenancy Act. The Court of appeal below has 
found that the plaintiff has failed to prove that his rent is not liable 
to enhancement and therefore his claim under sub-clause (e) or 
(g), clause (3), section 104 H fails. But his claim for a part of 
his tenancy which was left out has succeeded. That claim evidently 
was under sud-c’ause (d) of clause (3), section 104 H. It is there- 
fore argued that under clause 4 of that section the Court was 
bound to settle a fair rent. It seems to me that the result of the 
plaintiff's success in getling 5 bighas odd added to his tenancy as 
recorded in the record-of-rights places him in a better position than 
he originally was, namely, he has now to pay Rs. 81 odd as fixed 
by the settlement officer as rent for 25 bighas instead of for 30 
bighas odd that has been decreed to bin by the Courts below. 
He is therefore not a person in terms of section 104 “H of the Ben- 
gal Tenancy Act, " aggrieved by an entry of a rent settled in a 
Settlement Rent Roll prepared under sections* ro4 A to 104 F 
and incərporate 1 in a record of-rights finally puolished under sec- 
tion 103A.” If his claim were solely based upon the omission of a 
part of his tenancy I am of opinion that he would not have been 
entitled to bring a suit under section rop H. as he would not bea 
person aggrieved by an entry of a rent though he might have 
been entitled to claim relief under some other section of the Chap- 
ter X. Section 104H of the Tenancy Act only contemplates a case 
where a person has been aggrieved so far as an entry of rent is 
concerned. I am not persuaded to hold that, even if he is not 
really affected by an entry of rent in the record-of-rights, if he can 
bring his case under any of the sub-clauses of clause (3) section 
104 H he would be entitled to claim a revision of rent under 
clause 4 of that section. I therefore think that the plaintiff is not 
entitled to ask the Court on the findings arrived at by the Court of 
appeal below to revise the rent as entered in the settlement rent 
roll or settle a fair rent for the land in suit. In this view of the 
law I think the plaintiffs contention fails, and the cross-objection 
ought to be dismissed. 

Per Curiam: S. A. No. 2122 of 1920; Our decision in S, A. 
No. 2121 of 1920 governs this appeal also which is also dismis- 
sed. The respondeut is entitled to his costs one gold mohur, 


A. T, M, Appeal and Cross-appeal dismissed, 
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Before Mr. Justice Rankin and Mr. Justice B. B. Ghose. 


MIDNAPORE ZEMINDARY COMPANY, LIMITED 
D. - 


TRAILAKYA NATH HALDAR AND oTHERS * 


N 


Fishery—Evidence, nature of -—Exclusive right of fishing—Grant “of right of 
tolls— Waters, publici juris—Zemindar’s right to levy toll. 


Per Rankin, Y: The evidence upon which a man is to claim an exclusive 
right of fishing in a navigable river must be plain and clear. 


it was in the power of the Government—in right of the-Crown as successor 
to the East India Company—to grant exclusive right of fishing in a navigable 
water. Since about 1860, the policy of making such grants has been greatly doubt- 
ed. But such grantsewere not uncommon in Bengal in earlier times, and, if proved, 
they are perfectly legal. But they have to be proved. Mere grant of rights to tolls 
are not rights of exclusive fishery. A mere mention-in the revenue documents that. 
certain classes of ‘avenue: are not being interfered with, is not to be construed as 
granting exclusive right in navigable waters, if other adequate and sufficient 
meaning can be found for them. 

Where the waters are publici juris, everybody has a right in india to fish in 
any navigable water, whether tidal or not. 

Fer B B Ghose, 9: Semble: Whether, after the abolition of sayer, any 
zemindar has got any right to levy tolls or taxes with regard to the right 
of fishing by fishermen in a public navigable river. 


Appeal by the Plaintiffs. 
Claim to exclusive right of fishery. 
The material facts appear from the judgment of Rankin J. 


. Messrs. U. N. Sen Gupta, Pugh and Babu Probodh Kumar Das 
for the Appellants. 


Babu Dwarka Nath Chuckerbutty and Dr. Jadu Nath Kanjilat 
for the Respondents. : . 


The judgments of the Court were as follows: 


Rankin J:—A preliminary objection has been taken to the 
hearing of this appeal on the ground that, the appeal having been 
dismissed by an order of Chatterjea and Cuming JJ. dated the 
18th December, 1922, against some of the respondents, ` it is not 
competent as against the others. I am of opinion that there is no 


`- 


9 Appeal from Appellate Decree Noe 1762 of 1920, against the decree of B. 
N. Raw Esq., District Judge of Murshidabad, dated the 19th March, 3920, 
reversing that of Babu Manmatha Nath Basu, Officiating Additional Subordinate 
Judge of Murshidabad, dated the 28th February, 1913. 
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substance in this contention and it cannot be sustained. We, there- 
fore, proceed to hear the appeal on the merits. 

In this case, the plaintiffs the Midnapore Zemindary Company 
appeal from the decision of the learned District Judge of Murshida- 
bad who has dismissed their suit brought in 1916 against about 
120 fishermen. The right of the plaintiff Company is that they 
have a putni and durputni interest in a certain mehal bearing Touzi 
No. 432 of the Murshidabad Collectorate. They claim to have the 
exclusive right of fishery ina navigable river, namely, the Ganges 
over a length of its course approximating to twenty miles and, as 
part of this exclusive right of fishery......although only the navigable 
channel is in question in this case......they also claim a similar right 
in the various Dobas, Bils, and Jhils which are on the side of the 
river. Now, it will be desirable to begin by observing that the 
appeal in this case is a special and limited appeal confined to 
points of law and that, although a great many documents including 
some ancient documents have to be canvassed in the course of the 
case, it is not true that the inferences of fact to bedrawn from the 
numerous documents are themselves to be regarded as inferences 
of law. It is quite true that it is a part of our duty to see that no 
document has been misconstrued and ala to see that the learned 
Judge of the Court of appeal below has not omitted to take into 
account all the important and relevant items of evidence. But the 
case comes before us not as a case of first appeal like the case of 
Raja Srinath Roy v. Dinabandhu Sen (1), which came before the 
Privy Council but much more after the, manner that would have 
been applicable if this case had occurred in England and had 
been tried by a jury at Assizes. Now, applying those principles 
we have to ask ourselves “ what are the points of law on which the 
judgment of the learned Judge has been challenged ?” 

* Two points of law have been taken before us on behalf of the 
appellants. It is said that the learned Judge of the Court of 
appeal below has canvassed the earlier documents which are 
evidence of the plaintiff’s title such as the Hudabundi of 179s and 
the documents containing ‘the result of the Revenue Survey of 
1853 and other papers but that he -has omitted to consider these 
documents in the light of certain intermediate documents which 
would, in fact, have thrown a light on their meaning. That is the 
first objection and it has special reference to the question of the 
determination of the boundaries of the fishery right, if any, 
mentioned in the earlier documents, The second objection is 


(t) (1914) 20 C. L. ]. 385; L L, R, 42 Cale. 48g. 
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this.: that whereas on the pleadings there is no dispute as to the 
identity of the extent of the fishery right, the Judge has entertained 
a question as to that and has found wrongly against the plaintiffs. 
Further questions have been raised by the learned counsel atguing 
forthe appellants. In particular, he has pointed out that the 
learned Judge has not purported to found his judgment upon any 
custom and that, in any case, the defendants are a fluctuating body 
of persons not from some particular village or villages and the 
exercise of the alleged fishery right can give them no right in law. 
Now, it is necessary to refer somewhat shortly to the facts and 
the documents only to see whether, there is any substance 
in these objections. When he looks at the documents, one 
is, 1 think, entitled to do so with some amount of historical 
sense. The documents which evidence what took place at 
the time of the Decennial Settlement show that in respect of certain. 
parts ofthe water ‘in that locality, the zeminder prior- to the 
Decennia! Settlement were inthe habit of levying certain tolls 
from the fishermen. When we come to the document of 1795, we 
find that in Huda Shekhalipore which now belongs to the plaintiffs 
there is a mehal named Mincoot Juffurabad, There is no item of 
money mentioned opposite to that particular entry. But the word 
“ Mincoot” is said to mean “an estimate on fish” and to indicate, 
in some sense of the word, a jalkar right. When we come to the 
document of 1853, we find there an entry with regard to both of 
the rights of fishery which the plaintiffs set. up in this case. We 
find that there is, first of all, Jaffrabad Mincoot. This is treated as 
a Mouza in the Revende paying estate or Mehal and the entry 
opposite to it is this: “ This Mouza is Sayer and there is no land.” 
The column which ordinarily would give the area of the land is 
blank. In like manner, the other fishery named Makiapore Gunga- 
path is said to be “a Sayer—no land appertaining to it.” There 
are some intermediate documents—more than one—of the year 
1799. But these documents throw no further light upon the 
nature of the right, though they are important as showing that these 
two rights—whatever they may be were treated at the Decennial . 
Settlement as being part of that which was settled with the ; 
zeminders. 
From the early documents in the case there is not much diffi-. 
culty in appreciating the fact of the zemindar having been in the 
habit of levying tolls upon the fishermen. It is to be observed that, 
at the time of the Decennial Settlement, at any rate, in the twe 
places in question, this was a yaluable right and that right is includ- 
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ed in what the zemindars had to get for the jama which they had to Sivir . 
‘pay to the Government when the Mehal was settled. There is 1923. 


Nggal 
nothing whatever to indicate, to my mind, thatit was intended by Midnapore Zemine 


any body to affirm the right of exclusive fishery in the sense that dary Proc Ltd. 


the zemindars could refuse to let anybody fish in any part of this Trailakya. 
~ water or to insist upon having the exclusive right of fishing. The Rankin, J. 
zemindars were found in possession of the revenue in the form of =s 


a toll on fishermen. That revenue was left to them. 

Now, the learned Judge having examined these documents deals 
with the question whether or not they show that by these names it 
was intended to give the zzmindars any right over a navigable 
water at ali. Further, whether there is anything to show that they 
were intended to give any right over the whole of the water com- 
prised in the schedule to the plaint. Upon that question, he comes 
to the conclusion that the evidence afforded by these documents is 
vague, uncertain and insufficient, It has been laid down by this 
Court and by the Privy Council that the evidence upon which a 
man is to claim an exclusive right of fishing ina navigable river 
must be plain and clear. It is not doubted that it wasin the 
power of the Government in right of the Crown as successor to the 
East India Company, to grant such exclusive right of fishing ina 
navigable water. Since about 1860, the policy of making such 
grants has been greatly doubted. But such grants were not un- 
common in Bengal in earlier times and, if proved, they are perfect- 
ly legal. But they have to be proved. Mere grants of rights to 
tolls are not rights of exclusive fishery. A mere mention in the 
Revenue docaments that certain classes of revenue are not being 
interfered with is not to be construed as granting exclusive right 
in navigable waters, if other adequate and sufficient meaning can 
be found for them. In the circumstances, taking the earlier 
documents by themselves, it appears to me that the reasoning of 
the learned Judge is perfectly good in holding that the documents 
do not show satisfactorily the grant of an exclusive fishery in a 
navigable river. That matter, may be regarded as doubtful, _ 

The question then arises “ do these documents show that the 
right granted, whatever its nature may be, extends over the whole 
of the waters heid by the plaintiffs, Now there ‘is nothing at ali 
in the documents themselves or in the names of these two Mouzas 
to show that it does extend over the whole of the waters claimed 
by the plaintiffs. In this connection, there come in now the two 
objections which Mr. Sen Gupta takes to the judgment of the 
learned Judge. He says, first, that there was no dispute as to the 
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Civit identity of the extent of this jalkat upon the pleadings ar before 
iai. the learned Judge and he cites before us what is stated -at page 13 
oe ee of the printed paper-book in the judgment of the trial Court. The 
Midnapur Zemin- i 7 : ae 
dary Co , Ltd. words are these : “ Then let us see if the jalkar in suit is included 
Trailakya. in Touji No. 432. Ifthe plaintiff Company succeed to prove that 
Bice then the question remains to be seen whether that woul give the 
ale 7. plaintiff the exclusive right to fish in the said jalkar. In the plaint 


a full description and designation of the jalkar in suit with its boun- 
daries have been given. There is no dispute as to the identity of 
the jalkar. The survey maps Exhibit 57 and Exhibit 57 (1) have 
been filed by the plaintiffs. These show also the full stretch of the 
river Padma within the limits specified in the plaint. The defen- 
dants also do, not speak of any other jalkar, neither they assert 
their right to fish by custom in any other jalkar.” Now, that is 
not, in any sense, fo be taken as meaning that the jalkars—if they 
may so be called—which are referred to in the documents of r8 53 
and 1795 were intended to extend over the whole of the waters 
claimed by the bounda ies mentioned in the plaint. It is a state- 
ment to this effect: "The plaintiffs are claiming an exclusive 
right of fishery in certain water. There is no misunderstanding as to 
that. The defendants deny such exclusive right of fishery in any 
part of that water. The custom which the defendants allege applies 
to that very water, namely, the water described by the boundaries 
mentioned in the plaint.” But there can be no doubt that the 
plaintiffs have to prove their exclusive right to it. When they 
produce the documents of 1795 and 1853, they have to show that 
these documents cover the whole of the water which they claim, 
As to that, F can see no admission whatever either in the plead- 
ings or elsewhere. in my judgment, the learned Judge was quite 
right in pointing to the fact that the earlier documents do not 
necessarily refer to the water claimed by the plaintiffs or, at least, 
to the whole of it. - 
The next objection comes in in much the same way. The posi- 
tion is this: Roughly speaking, the learned Judge takes the 
plaintiffs’ exhibits and deals with them in his judgment beginning 
with the document of 1795 and going down to 1853. The next 
point on which he starts is at the other end of the story and he finds 
that the defendants themselves produced rent receipts which go 
back to the year 1285, at least. These rent receipts, as the 
Judge quite fairly points out, were given by the plaintiffs mention- 
ing the names of these two items treated as Mouzas of the plain- 
tiffs’ mehal—Mincoot-Jaffrabad and Makiapore Gangapath. It js 
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from them alone perfectly -clear, -says the Judge, that having in 
their title deeds a right whatever it may be to these two Mouzas, 
the plaintiffs have since 1295 exacted tolls from all fishermen and 
put those words in-the receipts. That was the ground apparently 
upon which since 1295 they conceived themselves to be entitled 
to levy tolls. Now, the learned - Judge stated these facts and 
accepted them. There is no other document which carries the 
plaintiffs’ case any further and throws any ‘Stronger light upon 
the document of 1853 or of 1795 than is thrown by these rent 
receipts. Curiously enough, the plaintiffs have produced no evi- 
dence of that character taking the matter back earlier than 1295 
B.S. But the complaint is now, made - that between the earlier 
documents and these transactions beginning with 1295 B.S. “these are 
important intermediate documents. Pattas, Ijaras and so forth 
which, if the learned Judge had attended to them, would have made 
a difference in his finding that it was not proyed that the earlier 
_ documents. referred to the whole of the water now claimed. That 
being the position, I did my best to find out from Mr. Sen Gupta 
what documents they were and what importance they might have, 
Having pressed him to show us what they were, beyond a mere 
reference to a document of 1295 (which has not been printed in 
the paper-book) being a Putni Puttah to the Raja, I-have not been 
able to find any specific document mentioning the boundaries now 
in suit and making it easier to say that the early documents must 
refer to the whole of the water. So faras the Pattah of 1255 is 
concerned, it is not known yet, so far as this Court is concerned, 
whether it mentions those boundaries or not ; in that state of 
things, it does not appear to me that either `of these two objections 
of law has been sustained. It seems to me that the learned 
Judge in the end-has come to a conclusion in this case that that is 
in substance a correct historical conclusion. The right of levying 
tolls on all fishermen in this case was exercised before the Perma. 
nent Settlement. Atthe Permanent Settlement, it was left to the 
zemindars as part of the Sayer. So far as we know, fishermen not 
only fiom the neighbouring villages but from elsewhere also had 
been fishing in this water and why ? because it is a public navigable 
river : , Prima facie these waters are publici juris, and every body 
has a right in India to fish in any navigable water whether tidal or 
not. People from anywhere had been exercising that right, and 
as the learned Judge finds,- paying one or other of the two very 
well-settled and reasonable tolls. This went on during the time 
of the Raja. Since 1888, the learned Judge finds there had only 


243 


Civin. 
1923. 
a 
Midnapore’ Zemin- 
dary Co., Ltd. 


9. 
Trailakya. 


Rankin, F. 


244 TMR CALCUTTA LAW JOURNAL. [VoL XL. 


Civit, beèn those'twa kinds of toll. From 1894 to 1900, this mehal was 
"4523. “Yet-out in“putni or dufputni to Messrs. Jardine Skinner and ` Com- 
‘Midnapeee°Zéinine PADY.” In 1900, it Was assigned to Mr. Crawford. In’ 19c6, it was 


dary Co., Ltd. assigned to the plaintiffs. From the plaintiffs’ acquisition in 1906 
‘Pdititeya. ‘to 1913, they let out their right to ijaradars and not only permitted 
- but welcomed fishermen on their paying tolls. Not till the beginn- 
“ing of 1913, as I read the facts of this case, did anybody from the 
‘first history of this matter to the last set forth:a claim to keep the 
‘fishermen off the water altogether and assert that whether the 
“fishermen paid a reasonable and the customary toll or not he 
“could turn them off the water. As l read the documents, such a 
“right as that was in nobody's contemplation, at any time prior to 
1913. 
“It has been said that the learned Judge has not relied upon any 
‘custom proved on the part of the defendants. What the learned 
" Judge has done is this, He has taken the practice. ‘He has found 
‘as a fact that since the eighties people have not asked for per- 
"mission to fish but have willingly paid one or other of the two 
settled tolls, and that these tolls have been collected by going up to 
the boats at the time of fishing. He has held, moreover, that the 
putni puttah under which the plaintiffs hold contains reference 
to a practice “abiding by the practice prevailing in Gangapath and 
the custom existing from time immemorial (you) shall go on enjoy- 
ing and possessing the said’ jalkar on payment of the rent fixed.” 
Leaving alone any question whether that phrase gives any right 
to thé defendants, in dealing with the matter, the learned Judge 
has found a practice and then he puts to himself the question “ can 
I safely connect that practice with the docùment at the time of 
the Permanent Settlement and the Revenue Survey so as to. 
‘make out that ‘the practice since the eighties isa practice within 
“the bound terms of the right which was granted at the time of the 
Permanent Settlement.” He refuses to say that the fact that these 
tolls have been taken entitles him to find: it ‘proved that the right 
given in 1795 was ‘the right of exclusive’ fishery throughout the 
area claimed. His view is that it is, in fact,“simply this. That the 
detilindars are to be allowed to collect tolls from ‘firshermen as 
doubtless they had‘déne from many years before ‘within areas not 
‘now identified. Taking the matter on the whole, it seems to me 
that the’learned Judge's conclusion is a perfectly‘reasonable one 
‘and, in'no event, can it be said that he has committed an error of 
‘law. ‘ It is not a:question of the ‘defendants proving any custom, 
If that were the question, undoubtedly, there would have been a 
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good deal to say. Unless the plaintiffs first prove an exclusive Civiz. 
right in these navigable waters, any body whether he comes from 1923. 
Dacca or Murshidabad or any other place hasan equal right to „y diago TEN 
fish. All tbat is necessary in this case is to determine whether gary Co., Ltd. 
these fishermen who are made respondents in the appeal can be Trajlakya. 
prohibited at the will of the plaintiffs from exercising their right Rankin, 5. 
of fishing in this water at all. In my judgment, they cannot, and it Baas 
has been so decided by the learned Judge .of the Court of appeal 
below. The appeal, therefore, fails and must be dismissed with costs. 

B. B. Ghose J. :—I agree. On the findings of fact arrived at by 
the learned Judge and stated in detail in the judgment of my learn- 
ed brother, I am of opinion that no question of law arises which can 
be urged in second appeal. The only point that! should men- 
tion is as to the right of the plaintiff to ‘levy tolls. That question 
was not raised in the suit and I entertain considerable doubt 
whether, after the abolition of Sayer, any zemindar has got any 
tight to levy tolls or taxes with regard to the right of fishing by 
fishermen ina public navigable river. That question does not 
arise in this case and the observations of the learned Judge were 
based upon statements made by the defendants in their written 
statement. The plaintiffs were unable to prove, according to the 
learned Judge, the right to exclusive fishery set up by them and, 
upon that finding, their suit for a declaration that the defendants 
have no right to fish in that part of the river mentioned, in the ¢ 
plaint was liable to be dismissed. In my judgment, therefore, the 
suit has been rightly dismissed and I reserve my Opinion with 
regard to the right of the plaintiffs to levy tolls. 


A. T. M, Appeal dismissed, 
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Before Mr, Justice Rankin and Mr. Justice B. B. Ghose. 


D BALODEV SARMA KHANUD 
' Civin. a 
—a y 
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kdi SONTI BORDOLOI AND ANnvutTHER.* 
Fuly; 13, 17. | 
ae Execution—Limitation Act (1X of 1908), Sch. I. Art. 182— Revival—Fudgment- 
debtor having no saleable interest—Decision of criminal Court. 


In execution of his decree, the decree-holder purchased on the 15th June, 
1916, certain property of his judgment-debtor, final satisfaction of the decree was 
entered up and the execution case was struck off. He alleged that he went into 
possession of the property and that he was fined for ctiminal trespass on the atst 
November, 1917. In 1940, he applied for execution of his dectee by sale of 
other properties of the judgment-debtor on the ground that by the auction sale 
he purchased nothing: 


‘Held, that the application for execution was barred ; that the application 
could not be considered &s one for the revival of previous execution proceedings ; 
Khairunnissa v, Gauri Shankar (1) 3 Krishnaji v. Anandrav (2), and Virasami 
v. Athi (3). i 


` That the decision in the criminal case was not equivalent to a declaration 
by the civil Court that nothing was obtained at the execution sale. 


Appeal by the Decree-holder. 
Application for execution of decree 

. The material facts appear from the judgment. 
Mouloi Syed Mahomed Saadullak for the Appellant. 
Babu Nivodebandhu Roy for thé Respondent (who appeared). 


Cc. A. V. 

The judgment of the Court was as follows: 
Fuly, 17. In this case, the appellant is a plaintif decree-holder who 
upi obtained a decree on the zoth June, 1914, against two persons. On 


the 15th May 1916, an execution sale of the properties of one of 
the debtors was held at which the decree-holder himself was the pur- 
chaser and this sale was confirmed on the 15th June 1916. On 
that day, final satisfaction of the decree was entered up and the 
execution case was struck off. The position is that the execution 
case was struck off because the decree was taken to be satisfied. 


*Appeal from Appellate Order No. tọ of 1922, against the order of O.M. 
Martin Esq , Additional District Judge of Assam Valley Districts, dated the 16th 
May, 1921, affirming that of Babu K C. Gogoi, Munsiff of Jorthal, dated the 
and August, 1920. 

(1) (1881) 1. L. R. 3 All. 484. (2) (1883) I/L. R. 7,Bom. 293. 

(3) (1884) I. L. R. 7 Mad. 595. 
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‘The decree-holder chose to pay a certain sum of money for his 
judgment-debtor’s right, title and interest. He did not make any 
l application under the Code within the time limi:ed by law nor did 
he bring a suit witbin a year for the purpose of having it ascer- 
tained that nothing had passed to him by the sale or for a declara . 
tion that the sale was void or voidable and should be set aside. 
The case is not one of execution proceedings being obstructed or 
delayed by suits being brought to elucidate the rights of the objector 
or for other matters. The case was not struck off merely because 
the decree-holder was not by reason of litigation ina position to 
proceed at once but on the footing that his claim hid been satisfied. 

The present application was for execution against other properties 
and the decree-holder maintains that he is entitled to proceed now 
on the footing that the decree is wholly unsatisfred. The case he 
makes as regards thit he went into possession of the proper- 
ty which he had bought and that, after some*considerable time, he 
was fined for criminal trespass on the 2rst November, 1917. Now, 
a fine for criminal trespass is very good evidence that the person 
had wrongly entered upon property in the possession of another 
with a view to cause him annoyance or with some similar view. 
But such a decision is not in the contemplation of the law in any 
sense of the word equivalent to a declaration by the civil Court 
that nothing has been obtained at the execution sale. In the 
present case, there is no case of fraud because, although such a 
case was attempted, the judgments of the lower Courts show that 
there is nothing in this at all. Moreover, there is no satisfactory 
evidence establishing the date on whic) the present appellant 
came to know of his position. We have been asked to apply to 
this case the principle of many cases in which it has been held that 
Art. 182 of the Limitation Act does not apply where the applica- 
tion may be regarded as one for the revival of previous execution 
proceedings and, therefore, within the wider limits of Art. 181. In 
our opinion, we should be extending those decisions very widely 
if we were to hold that in this appeal and we shall be going con- 
trary to a considerable body of authorities ; for example, the case 
of Khairunnissa v. Gauri Shankar (1), and the cases, Krishanjt 
Raghunath v. Anandraod (2) and Vivrasami v. Athi (3). In these 
circumstances, it is not necessary to consider the preliminary objec- 
tion. In our opinion, on the merits the appeal should be dismissed 
With costs hearing fee one gold mohur. 

A. T. M. . Appeal dismissed. 


(1) (1881) 1. L. R., 3 All. 484. (2) (1883) 1. L. Ra, 7 Bom. 293. 
(3) (1884) I. L. R., 7 Mad., 595. 
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Before Sir Ewart Greaves, Knight, Judge, and 
Mr. Justice Graham. 


MOFIZUDDIN CHOWDHURY AND ANOTHER 
2. 
RAJENDRA NATH SANYAL AND OTHERS * 


Presumption—Entry in record-of-rights—Bengal Tenancy Act (VIII of 1885), 
sections 50, 102 (6), r15—Entry as settled raiyat. 

If the entries in the record-of-rights do not record or wrongly record 
particulars under the provisions of section 102 (b) of the Bengal Tenancy 
Act, as it stood before amendment, the presumption under section 50 arises and 
section 115 Has no application. 


An entry of a person as a settled raiyat can be made in the record-of-rights 
under section 102 jb). Such entry is a compliance with that section and con- 
sequently the presumption under section 50 does not arise. 


Provisions of section 102 are not mandatory. The section provides that certain 
matters may be included either without or in addition to the other particulars 
set out in the section. 


Appeals by the Tenants Defendants. 


. Suits for enhancement of rent under section 30, sub-section (b) 
of the Bengal Tenancy Act. 


The material facts appear from the judgment. 


Babus Brojolal Chakravarty ( for Babu Jogesh Chunder ack 
and Bimal Chandra Das Gupta for the Appellants. 


Dr. Sarat Chandra Basak, Babus Asita Ranjan Ghose and 
Oiukram Chakravarty for the Respondants. 


The judgments of the Court were as follows :— 


Greaves J :—These six appeals have been dealt with together 
and they were preferred against decisions of the District Judge of 
Dinajpur reversing decisions of the Munsiff of Balurghat. All these 
appeals were dealt with by one judgment in the lower appellate 
Court. The suits out of which these appeals arise were suits for 
enhancement of rent, They were brought at the instance of the 


landlords who claimed enhancement under the provisions of section 


30, sub-sections A and B of the Bengal Tenancy Act. At the 
hearing the claim under sub-section A was abandoned and only 


* Appeals from Appellate Decrees Nos. 1136 to 1141 of 1922, against the 


‘decrees of T. J. T. Roxburgh Esq., Additional District Judge of Dinajpur, dated 


the 25th January, 1922, reversing those of Babu Bhupendra Nath Mukerjee, 
Additional Munsiff of Balurghat, dated the 13th September, 1920. 
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that under sub-section B was pressed. The first Court decreed two 
of the suits granting enhancement at the rate of g annas in the 
rupee. The other four suits were dismissed on the ground that the 
defendants were tenure-holders and that they held the lands at 
fixed rates. The lower appellate Court decreed all the six suits 
granting enhancement at 3 annas in the rupee and negatived the 
decision of the Munsiff that the defendants were tenure-holders 
holding at fixed rates. The real contest arises with regard to an 
entry in the record-of-rights which was published in the year 1888 
in which the defendants are described in respect of the lands com- 
prised in these six appeals as, ‘sthitiban’ that is, ‘settled riots,’ This 
record was, as I have stated, published so long ago as the year 1883 
and has never been questioned since. The defendants either in 
the year 1888 or early in 1889 commenced suits against the present 
respondents for a declaration that their rent whs not liable to 
enhancement but they never ventured to assert in those suits that 
they were tenure-holders and apparently accepfel at that time as 
correct the entry in the record-of-rights that they were settled raiyats. 
Judgments in those suits were given in November 1889 and we 
think that it isa matter of great significance in considering the 
claims which are now put forward on behalf of the appellants that 
at that time they never ventured to assert that they were anything 
but raiyats. 

Three main points have been urged before us on behalf of the 
appellants. First, it is said that the lower appellate Court was wrong 
in stating that the presumption arising under section 50 of the Bengal 
‘Tenancy Act did not arise. Secondly, it is said that the learned Judge 
in the Court below was wrong in holding that the holdings were 
raiyati holdings and not tenures and thirdly, it was contended that 
even if the presumption under section go did not arise the appel- 
lants were entitled to the presumption which would be raised from 
their having occupied the lands in question for a long period at a 
fixed rate, the period being at least 35 years. Foran understanding 
of the first point it is necessary to refer to some provisions of the 
Bengal Tenancy Act and the references that Iam making are to the 
provisions of the original Act of 1885 before it was amended. 
Section 102 of that Act provides that where an order is made under 
the provisions of section ror, that is, an order directing the pre- 
paration of the record-of-rights the particulars to be recorded are 
to be specified in the orders and that they may include either with- 
out or in addition to other particulars some or all of the following, 
namely, (I) what class the tenant belongs to, that is to say, whether 
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he is a tenure-holder, raiyat holding at fixed rates, occupancy raiyat 
non-occupancy raiyat or under-raiyat, and if he is a tenure- 
holder whether he is a permanent tenure-holder or not 
and whether his rent is liable to enhancement during the continu- 
ance of his tenure. The next section to which I must refer is section 
115 which provides that when the particulars mentioned in section 
roz clause (b) have been recorded in respect of any tenancy the 
presumption under section 50 shall not thereafter. apply to that 
tenancy. The result is that if the entries in the record-of-rights do 
not record particulars under the provisions of section 192 (b) then 
the presumption under section 50 of the Bengal Tenancy Act 
applies, and of course if the particulars to be recorded under 
section roz (b) have not been rightly recorded equally then the 
presumption under section 50 arises and section 115 has no applica- 
tion. Now what “is urged before us on behalf of the appellants on 
this point is that if you consider the provisions of section roz (b) 
you do not find in it any provisions for recording persons as settled 
raiyats. ` It is said tha: they must be recorded as raiyats holding at 
fixed rates or occupancy raiyats or uoder-rayats and accordingly it 
is said that merely recording the defendants as settled raiyats-is no 
compliance with section ro: (b) and that consequently section r15 
of the Act has no application. We have been re‘erred to, and the 
lower appellate Court has also referred to, rule 22 of the rules 
published under the provisions of the Tenancy Act and there it is 
undoubtedly provided that an entry cin be made such as has been 
made in the present case, that is, an entry of persons as settled 
raiyats, Moreover it is, I think, noticeable that if you consider 
the provisions of section 102 they are not mandatory but provide 
that certain matters may be included either without or in addition. 
to the. other particulars set out in the section. But the main 
contention which has been urged against the argument of the. 
appellant is that the entry ‘settled raiyat’ is a compliance with the 
provisions of section 102B, it being said that settled raiyats are 
occupancy ralyats and that therefore the entry ‘settled raiyat’ does 
comply with the provisions of section 102B. In this connection 
we were referred to the definition of ‘ratyats’ contained in section 4 
ofthe Tenancy Act. Section 4, sub-section fiii) defines raiyats as 
being of three classes, namely, (a) those holding at fixed rates 
(b) occupancy raiyats and (c) non-occupancy-raiyats and what is said 
is this that if you consider the provisions of section 4 (b) with the 
provisions of sections 20 and 2r of the Tenancy Act you must 
arrive at the conclusion that settled raiyats are in effect occupancy 
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raiyats. Now if this is so then the entry of the defendants as 
occupancy-raiyats means that they are not raiyats holdiag at fixed 
rates for if they were then they would be entered as such having 
regard to the provisions of section 4 (3) (a) of the Bengal Tenancy 
Act. It is necessary now to turn to the provisions of sections 20 
and 21 of the Act. Section 20 provides that every person who has 
continuously held as a raiyat land of any village shall be deemed 
to have become a settled raiyat of that village and section 2r states 
that every person who is a settled raiyat of a village within the 
meaning of section 20 has a right of occupancy in all lands for the 
time being held by him asa raiyat of that village and consequently 
it is said that having regard to these sections the term ‘ settled 
raiyats’ connotes cecupancy raiyats and corsequently, as, I have 
already stated, the provisions of section s:oaB have been completely 
complied with and that the presumption under section 115 does 
not arise. We think that this contention is correct and that the 
` entry of the defendants as settled raiyats is a compliance with sec- 
tion 102B and that consequently the presumption under section 
50 does not arise. We were referred to on behalf of the appellants 
to the case of Kamaluddin Akmad v. Kumar Ramanand Singh repor- 
ted in the Patna Supplement to the Weckly Notes at page I of the 
volume for 1924 There is no doubt that the Patna Court there held 
that the presumption under section go was not ousted by the provisions 
of section 115 as the particulars required under section 102 were not 

recorded but we do not think that that case has any bearing on the 

facts of the case before us. There the only entry made in the record-ot- 
rights was that the tenants were recorded as tenure holders without any 
specification whether the tenure was permanent or not and whether 
the rent was hable to enhancement or not. Now if one turns to 
the provisions of section roz you find that sub-section (b) provides 
that where a person is recorded as a tenure-holder there must also 
be recorded whether he is a permanent-tenure-holder or not or 
whether his land is liable to enhancement during the continuance 
of his tenancy. So clearly the entry with which the Patna Court 
was dealing did not satisfy the provisions of section 102 (b) and 
consequently the provisions of section xr 5 did not apply and the 
presumption under section so clearly arose. But if I am right 
in the view that I have just expressed the entry ‘settled raiyats’ 
means the same as if there had been entered the words ‘occu- 
pancy raiyats’ or such entry having regard to the definition in 
section. 4 (3) (a) indicates that they do not hold at fixed rates and 
accordingly the provisions of section roz (b) are in my opinion, 
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CiviL. satisfactorily complied with. So much then for the first point 

an raised in this appeal, We think that the lower appellate Court 
Mofsaddin was quite right in holding that the provisions of section 102 (b) 

o. had been complied with and that consequently under the provi- 
ba sions of section 115 the presumption under section so did not 
Greaves, F. arise. i 


The next question urged is that the lower appellate Court was 
not right in holding that the hol ling in suit was a raiyati holding 
and not a tenure. It seems to me that the lower appellate Court 
has arrived at a finding of fact upon this point. That finding is to 
be found at page 25 of the paper-book : " I therefore hold that the 
defendants are not tenure-holders in respect of any of the holdings” 
and this finding follows after the consideration in the previous pages 
of the paper-book of such contentions as were put forward on behalf 
of the defendants on this point. The main argument, however, which 
has been urged on behalf of the appellants is that the lower 
appellate Court has excluded from its consideration the presump- 
tion arising under section 5 (5) of the Tenancy Act. In five of 
the suits out of which these appeals arise the holdings amount to 
over 100 standard bighas and accordingly it was urged on behalf 
of the appellants that the presumption arising under the section 
to which I have just referred should have been applied and it is 
said that the lower appellate Court was wrong in merely applying 
the presumption arising from the entry in the record-of-rights and in 
not considering such presumption as would arise from the fact that 
five of the holdings were over 10v bighas in extent ; but a consider- 
ation of the judgment shows, I think, that it is not a correct 
criticism of the learned Judge’s judgment. At page 23 he states : 
“ They are entitled to take the presumption of section 5 sub-section 
5 and throw it into the scale on their side.” It therefore seems to 
me that the appellants are wrong in saying that the learned Judge 
in the lower appellate Court has merely relied on the provisions of 
section 109 and has not.taken into consideration such presumption 
as may arise under the provisions of section 5 (5). On this point 
there is the further matter to which I have already referred namely 
that from the year 1888 the entry has never been questioned and 
that the defendants from the year 1888 until now have never ven- 
tured to describe themselves as tenure-holders in respect of this 
land. 

The third point urged was the presumption arising from the 
uniform payment of rent. I think that the learned Judge is quite 
tight in saying, as he does, that the entry in the record-of-righfs 
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negatives this contention and that if this presumption is to be 
relied on on behalf of the present appellants, it must be relied on in 
respect of the payment of rent before the year 1888. For the 
reasons that I have already stated I think that the entry in the 
record-of-rights means that the present appellants were merely 
occupancy raiyats not holding at fixed rates, and this being so the 
mere fact that the landlords did not think fit to enhance the rent 
since that record was made cannot be deemed to cause a presump- 
tion in the defendant’s favour. There is no evidence at all of uni- 
form payment of rent in respect of this land by the defendants for 
the years prior to the year 1888. This is concluded by the finding of 
fact of the lower appellate Court where that Court states that they 
have no such proof and that they have only the suggestion that the 
plaintiffs have papers on the subject and that they cannot prove 
any change of rent and the subsequent finding “ I find then that 
the holdings are-not at fixed rates,” this I think disposes of the 
appeals and it is not necessary for me to deal with the contentions 
raised on behalf of the appellants with regard to the appeals 1138 
and 1139 in respect of which it was stated that the Munsif was 
wrong in the conclusion that he came to, namely, that there had 
been, a change of rent. It is not necessary for me in this judgment 
to deal with this point in view of the conclusions that I have come 
to in the other appeals which apply equally to these appeals. 


The result is that all these appeals failand must be dismissed 
with -costs. ; 


Graham J :—I agree. 
A. TM. - Appeals dismissed. 


CIVIL. 
1924. 
ra 

Mofizuddin 
P. 
Rajendra. 


Greaves. F. 


Taai 


253 


em 


564 THE CALCUTTA LAW. JOURNAL (Von XL. 


MH ` Before Sis Ewart Greaves, Knight, Judge, and Mr. Justice Graham. 


wa oe 


‘Civan. KUDRATULLA SARKAR AND OTHERS 
"rpg. 2. . 
rn | UPENDRA KUMAR CHOWDHURY.* 


Sea Executing Court—Decree against wrong party —Suit. wrongly framed—Co- 
operative Society Act (II of 1912), Sections 24, 42. 


-- 


-The executing Court has no power to set aside a decree passed in a wrongly 
framed suit against a wrong. party. 


Section 24 of the Co-operative Society Act only comes’ into operation in 
liquidation proceedings under section 42. A judgment-cebtor cannot therefore 
call in aid the provisions of section 24 as an answer to the claim of the decree- 
holder to execute the decree. 


Appeal by the Judgment-debtor:. 


Application for execution of decree against the heirs of judgment- - 
debtor, s i a i 


‘The material facts appear {from the judgment. 


Babu Atul Chandra Gupta ( for Babu Krishna Kamal Maitra) 
for the Appellants. 
Babu Girija. Mohan Sanyal for the Respondent. 


The judgments of the Court were as follows : 


Fune, 20. Greaves J:—This is an appeal in execution proceedings by 
= the heirs of the judgment-debtors. Ihe suit in which the decree 
was obtained was a suit against a Co-operative Loan Society with 

unlimited liability and against the secreta:y, the chairman and two 

members who signed the bond in respect of the money lent by the 

‘plaintiff in the suit. The suit was, I think, clearly wrong!y-cons- 

tituted as the Co-operative Society alone should have been sued. 

But the suit was decreed in part and, l think, it is clear from the 

decree and the plaint that the only possible construction that we 

can put upon the decree is that it was a decree not only as against 

the Co-operative Society but against the chairman, who as already 

stated was one of the defendants, personally, and it is his heirs who 

are the appellants before us. Although I think the suit was wrong: 

ly framed it is not possible for us in execution to set aside the 

decree that was passed against the chairman defendant. For some 

reason or other no appeal was preferred against the decree and that 

decree accordingly stands, and I think it is impossible for us to 

* Appeal from Appellate Order No. 174 of 1923, against the order of Paroda 

Kinkar Mukherjee Esq, Additional District Judge of Pabna, dated the 2nd 


February, 1923, affirming that of Babu S. C. Bose, Subordinate Judge, ist Court, 
at Pabna, dated the a8th August, 1922. 
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a. 
= 


construe the deciee as we are asked to construe it as merelya-. ove 
decree ‘against the Co-operative Society and as regards the other 1924. 
defendants‘as merely indicative of their ultimate liability under the kidati 
provisions of the Act. The first point, I think, accordingly fails iaa 
. . endra, 
and we are bound to hold that the decree-holder is entitled to ake 
Greaves, 9. 


execute the decree against the heirs of the chairman defendant. 

So far as the second point is concerned under the provisions 
of section 24 of the Co-operative:Society Act (Act II of 1g12,) it 
is provided that the estate of a deceased member shall be liable 
for a period of one year from the time of his decease for the debts 
of the Society as they existed at the time of his decease. I think 
the Courts below quite rightly construed section 24 as only coming 
into operation in liquidation proceedings under section 42. Section 
35 and the following sections provide that ifethe lender has not 
been paid he may obtain an enquiry by the Registrar who in certain 
events has -the power to order dissolution of the Society under the 
Provisions of section 39 and it is only alter the dissolution has been 
‘directed under section 39 that the liability of the members under 
the provisions of section 42, in my opinion, arises and the 
provisions of section 24, are, as I have already steted, only 
operative if there has been liquidation of the ‘registered society. 
I think, therefore the present appellants cannot call in aid the 
provisions of section 24 as an answer to the claim of the decree- 
holder to execute the decree, 

For the reasons stated, therefore, the appeal fails and must be 
dismissed with costs. 

We assess the hearing fee at one gold mohur. 

Graham J.: I agree. 


A. T, M. - Appeal dismissed. 
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APPELLATE CRIMINAL 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 


Mukerji. 
CpIMINAL. 4 T. C.S. MARTINDALE 
1924. “Fg, 
wo 
July, 31. KING-EMPEROR.* 


August, 1, 6. 





Appeal, maintainability of—~Status of European British subject —Claim, when 
to be put forward—Criminal Procedure Code (Act V of 1898 as amended by 
Act XIZ of 1923), Secs. 275, 443 (t) (a) and b). 449, 528A. 528B.— 
Notice to Lrown—Forgery—Imitation—Intention—Dishonest concealment 
of fact. 


Fer curiam: The fact that the accused failed to put forward his claim 
ty be dealt with as an European British subject before the Magistrate before 
whom he was produced, ‘in accordance with the provisions of section 528A 
of the Code of Criminal Procedure, does not debar him from relying 


ni i his right for the purposes of his appeal under section 449 (1) ‘c) of the 
said Code. 


“The accused applied for leave to appeal under section 449 (t) (c) of the 
Code of Criminal Procedure, on the ground that the case if tried outside 
the Presidency town of Caicutta would have been triable under Chapter 
XXXIII of the said Code. He “alleged that he was an European . British 
subject and the two persons on whose ~ivformation he was prosecuted were 
Indian British subjects : = 


Held, that the Court should be satisfied on these points before it could 
grant the leave asked for, and the Crown wasentitled to an Opportunity to 
show, if possible, that the allegations were not true or that the case if. 
tried outside the Presidency town of Calcutta, would not have been triable 
under Chapter XXXIII. Hence leave should be asked for on notice to 
the Crown or at any rate if the same was granted with such notice. 


An accused is not obliged to put forward his claim of European 
British subject either before a Magistrate holding an enquiry or trialin 2 
Presidency town or before the High Court during the trial of the case. 
The proper time to raise the question is whenleave to appeal under section 
449 (1) (c) of the Code of Criminal Procedure is applied for. 


Fer Walmsley Y: An applicatlon for leave to appeal under section 449 
(1) (c) of the Code of Criminal Procedure, should be made te the: trying 
Judge But the Division Bench in charge of criminal cases has jurisdiction to 
entertain and dispose of the application. 


The right of appeal, if there is one, depends upon extraneous circums- 
tances which have nothing to do with the guilt of the accused, and the trying 


Criminal Appeal No. 275 of 1924, against the order of Mr. Justice Pearson. 
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Judge is better qualified than any one else to decide whether those circums- 
tances exist or not. 


The right of appeal, if there is one, is at best a qualified right, and 
very different from the right conferred by section 410 of the Code of Criminal 
Procedure. 


Proof of the conditions mentioned in clause (a) or clause (b) of section 
443 (1) of the Code of Criminal Procedure sis required, and not evidence 
that any person concerned in the case has preferred and substantiated a 
claim to a particular status. 


The passing off of imitation as real, is an essential ingredient in a false 
document. 


Per Mukerji, F: A claim to be tried under the provisions of Chapter 
XXXIII of the Code of Criminal Procedure is wholly different from 2 
claim to be tried as an European British subject or an Indian British subject or an 
European not being an European British subject or an American. It is the 
latter claim only which is dealt with in Chapter XLIV A of the said Code. 
So far as the former claim is concerned, the question pf status of the claimant 
does not always arise. 


In a claim to be dealt with as an European British subject or an Indian 
British subject or an European not being an European British subject or an Ameri- 
can, which is dealt with in Chapter NLIVA of the Code of Criminal Procedure, 
the cliimant has to prove his own status. If the claim is based upon clause (a) 
of section 443 sub-section (1) of the Code, the claimant will have to prove that 
the complainant and the accused persons or any of them are respectively European 
and Indian British subjects or Indian and European British subject. If it is 
based upon cl. (b: of section 443 sub section (t), the claimant will have to prove 
that in view of the connection of both an European British subject and an Indian 
British subject it is expedient for the ends of justice that the case should be tried 
under the provisions of Chapter XXXIII. 


It a person give a note or other security as his own note or security, 
and the credit thereupon be personal to himself without any relation to another, 
his signing such a fictitious name may be a cheat, but will not amount to forgery ; 
for in that case it is really the instrument of the party whose act it purports to be, 

„and the creditor had no‘other security in view. But thatif a note be given 
in the name of another person, either really existing or represented so to be, 
and in that light it obtain a superior credit, or induce a t:ust which will not 
be given to the party himself, it is then a false instrument and punishable as 
forgery: Dunn’s case (1). 


The Court has to judge of the intention at the time when the document 
was made and it is upon that intention that the criminality of the act has 
to be judged. 

In the case of forgery the intention must be to cause it to be believed 
that such document was made or signed or executed by or by the authority of a 
person by whom or by whose authority it was not made, signed or 
executed. 


(3) 1 Leach 57; 2 East P, C. g61 (962). 
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Per Cuviam : A dishonest concealment of facts is deception within the meas. 
ning of section 415 I. P. C. 

. Appeal by the Accused under section 44) of the Code of 
Criminal Procedure and in the matter of an Application made 
under section 419 read with section 449 (1) (c). 


The material facts appear from the judg:nent. - 


Mr. Camell (Counsel), Babus Mritunjoy Chatterjee and Sarat 
Chunder Ghose for the Appellant. 


Messrs. B. L. Mitter (Standing Counsel) and A. K. Bose 
(Counsel) for the Crown. l 
C. A. V, 

The judgments of the Court were as follows : 

Walmsley J :—The appellant T. C. S Martindale was commit- 
ted for trial by a Presidency Magistrate an 1 tried at the High Court 
Sessions before Mr. Justice Pearson, On three charges relating to 
forgery, and one charge of cheating. We are told that the majority 
of the jurors consisted of Earop:ans but that result was achieved 
by process of challenging, and not as a consequence of the provi- 
sions contained in section 275 of the Criminal Procedure Code 
He was found guilty on all the charges, by a verdict of seven 
to two oa the forgery charges, and unanimously on ths charge of 
cheating. He was sentenced to four years’ rigorous imprisonment 
On each charge, the sentences to run concurrently. 

Sometime later, the Chief Justice was moved to appoint: a’ 
Bench to hear his application for leave to appeal. The matter 
was referred to the Ciminal Bench (then consisting of N-:wodould 
and B. B. Ghose JJ.) and leave was granted, uider section 41) 
(1) (c) one of the new clauses added by last years’ anending - 
Act. | I 

The learned Standing Counsel has appeared before us and urged 
that no appeal lies, and that the -application for leave should have 
been made with notice: to the Crown, and that it should have been 
made to Mr. Jusiice Pearson, the Judge who tried the case. 

It is convenient to deal with these points in the reverse of the 
order in which I have stated them. 

It appears to me that the third point is merely a matter of con- 
venience and expediency. There can be no doubt that the Bench 
which granted leave to appeal, had. jurisdiction to entertain and 
dispose of the application. At the same tine I think it is 
desirable that such applications should be made to the trying 
Judge. The right of appeal, if there is one, depends upon extra- 
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neous circumstances which have nothing to do with the guilt of 
the accused, and the trying Judge is better qualified than any one 
else to decide whether those circumstances exist or not. 

On the second point, 1 think the learned Standing Counsel is 
right in urging that notice of the application should have been 
given to the Crown. - The right of appeal, if there is one, is at best 
a qualified right, and very different from the right conferred by 
section 410 Criminal Procedure Code. In other proceedings in 
this Court where special circumstances creating a right have to 
be shown, it is the practice to insist on notice being given to the 
Opposite party, that he may have an opportunity or urging that 
those circumstances do not exist. The same rule, I think, ought 
to be followed in applications of this nature. In the present‘instance, 
however, we are confronted by the fact that leave has been given 
and that there is no counteraffilavit to rebut the statements in 
the affidavit upon which the leave was granted. e We cannot revoke 
the leave, and I think we can do no more than express our opinion 
as I have a'ready done. 

In view of the fact that leave has been granted, it is hardly 
necessary to deal with the first argument, that there is no right of 
appeal. Such right of appeal as is created by the Anending Act 
is contained in a Chapter No. X<XII{ which except fur the one 
section, 44, has no application to Presidency Towns, and the 
trials held in, this Ccurt under normal procedure. Chapter XLIV A 
contiains provisions for European and Indian British subjects 
in cases to which Chapter XXAIII doesinot apply. Uader this 
chapter the accused might have claimed the status of an Europeaan 
British subject with a view to a limited sentence or witha view to 
the right, conferred by section 275, of claiming an European majo- 
tity on the jury. He made no such clain however and though 
in fact he obtained an European majority it was by the luck of the 
ballot and not as of right under section 275. So far as Chapter 
ALIV A is concerned, the appellant can no longer claim the status 
of an European British subject. I do not think however, that 
that fact debars him from urging «that the conditions mentioned 
in clause (a) or clause (b) of section 443 (1) exist. Those clauses 
do not refer only to the status of the accused person, but to the 
status of two persons: one of them cannot be the accused person 
and in the second clause neither need be. It seems unreasonable 
therefore that the omission of the accused person to avail to himself 
of the right to claim the benefit of section 528 A should conclude 
the matter. The right of appeal given to the Local Government 
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by sub-section (2) of section 449, supports this view. Iam of 
Opinion therefore that proof of the conditions mentioned in section 
443 is what is required, and not evidence that any person concerned 
in the case has preferred and substantiated a claim toa particular 
status. On the facts set out in the affidavit therefore I think that 
the conditions were such as to admit of leave to appeal being 
granted. < 
Now I turn to the merits ‘of the appeal. The case for .the- 
prosecution is that on August 8th, a Wednesday, the accused went: 
toashop, in the New Market, and after making some purchases 
tendered a cheque for Rs. 800, A poddar cashed in consideration 
of a small commission ; he presented it on Monday the r3th and it 
was dishontoured. On enquiry it was found that the cheque form. 
had been abstracted from a cheque book belonging to a Mr. Maitra, 
on whom the accused had called that very day. The brother of 
the accused, G. R. Martindale, has an account with the Bank (the 
Imperial) but the signature is not his ; in fact it bears no resem- 
blance to his. It is an obscure signature, but ‘artindale’ perhaps: 
‘Martindale’ can be made out of it, and as G. R, Martindale is the 
only constituent of the Bank with such a name, the Bank Official 
naturally rejected the cheque as not being signed by G. R. Martin 
dale. The evidence of the shopkeeper and the poddar however 
is clear on the point that the accused made no representation about . 
G. R. Martindale. He initialled an alteration in the date, as though - 
he were the drawer. It is not necessary to go into the question 
whether the flourishes at the beginning of the signature are T. C. S: 
(appellant’s initials) assembled in the form of a monogram. So far 
asthe charges of forgery are concerned, it is enough to say that 
the appellant did not pass off the cheque to the shopkeeper and.. 
poddar as being signed by G. R. Martindale. In the trial Court the 
idea seems to have been that the appellant attempted through the. 
poddar to pass off the cheque on the Bank as, signed by G R. 
Martindale. The evidence of the Bank Officials tends to support 
that view, but I think that they are really under the influence of the 
suggestion to which I have referred. I do not think that any ons 
who had never heard of G. R. Martindale would have read the 
initials as G. R, Itis perhaps in consequence of the evidence from 
the Bank Officials that the learned Judge in charging the Jury 
about the meaning of the expression ‘false document’ seems to bave 
dwelt only on the fraudulent or dishonest <intention, and to have 
ignored the other element, the passing off of the imitation as the 
“real. Thatisan essential ingredient in a false document, and it 
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is not necessary to refer to Martin’s case (1) or Dunn's case (2), 
for the principle of those cases is embodied in section 464, the 
section which defines a false document. The question is whether 
the appellant put the signature on the cheque ‘with the intention of 
causing it to be believed that it had been signed by G. R. Martin- 
dale. It is clear that he had no intention of inducing that belief 
in the minds of the shopkeeper and of the poddar, and I am not 
satisfied that he had the intention in regard to the Bank. In my 
judgment therefore the cheque was not a false document and 
consequently on the first and second and third charges there should 
have been an acquittal. 

The charge of cheating under section 420 Indian Penal Code 
names the poddar as the person who was cheated ; this is natural 
because it is he who parted with the money. The point made in 
“connection with this charge is that whatever false representation 
there may have been such false representation was made to the 
shopkeeper and not to the poddar; that when the poddar came 
there was a conversation between him and the shopkeeper in 
Bengali, a language which the appellant is not proved to under- 
stand, that the appellant said nothing to the poddar and this 
silence cannot be treated as concealment of facts which he ought 
to have disclosed. 

Before this argument is reached however it is urged that the 
appellant’s version of what occurred is the true one. It is in short 
that there was a loan of Rs. 400 and that the cheque was delivered 
not as a cheque but as a document embodying the terms of the loan. 
The story is fantastic : there is nothing in the evidence to support 
it, and the fact that the cheque form had been obtained Sutrepti- 
tiously a few hours earlier, and the fact that the date first written 
August 12 was changed by appellant at the instance of the poddar 
to August, 9, militate against it. 

1 go back to the argument on the prosecution case ; some support 
is no doubt given to it by the conflicting evidence of the shop- 
keeper and the poddar. They are quarrelling about who is to bear 
the loss, and the result is that each makes statements: which help 
the appellant in a slight degree. It is alsoa point in favour of the 
appellant that the poddar understood that there would be no 
balance at appellant’s credit from which the cheque could be cashed 
on the gth and that he inferred that appellant had not been able 
to add to the balance from the request made to him to keep the 
cheque back a few days. 


(1) (1879150. BD 34. (2) 1 Leach 57 ; 2 East P, C. 961, 
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None of these considerations however really touch the main 
features of the case. The cheque was offered as a genuine cheque, 
although in fact it was written by appellant on a form that did not 
belong to him, and’ drawn on a Bank where he had no account : 
the poddar paid good money for it, and the appellant knew that the 
poddar accepted it as a genuine cheque which woull be honoured 
if he had patience for a day or two. Whether appellant understood 
the conversation between the shopkeeper and the poddar or not, 
he knew perfectly well what was being done, and that he was 
getting Rs. 800 in return for a worthless piece of paper : by his own 
acts of altering the date and endorsing the cheque he fostered in 
the poddar’s mind the belief that the cheque was genuine ; he must 
have understood’ the inference that would be drawn from the mere 
fact that he tendered a form taken from an Imperial Bank cheque 
book. In such circumstances the sil-nce of the appellant must 
be regarded as amounting to dishonest concealment. In my opi- 
nion therefore all the elements of an offence of cheating are estab- 
lished, and the appeal as against the conviction under section 420 
Indian Penal Code must fail. 

As to sentence, the sentences passed under sections 467, 468, 
471 Indian Penal Code are set aside with the convictions under 
those sections. 

It was our intention to maintain the sentence of rigorous impri- 
sonment passed under section 420 Indian Penal Code but for a 
reduced period. It is represented to us however that friends of 
the accused are ready to make good the loss su-tatned by the 
poddar, and that the poddar is prepared in return to compound the 
offence, and we are asked under section 345 (2) Criminal Procedure 
Code to permit the composition. 

An application has also been put in to-day to that effect by 
the appellant and at the foot of it there has been a note made ‘by 
one Tarini Mohan Shaw the proprietor of the Poddar’s shop and 
the employer of Rai Mohun Shaw who has been duly identified ac- 
knowledging receipt of the sum of Rs. 800 and consenting to have 
the case compounded. 

Itthink that we should give our assent. The appellant had 
grave domestic trouble about the time of the incident ; he. was 
arrested a year’ ago, and he has served over two months of the 
sentence. In these circumstances I assent to the composition. 
In doing so I wish to express the hope that the appellant will strive 
to make a proper response to the loyalty of his friends, 

Let the accused be acquitted. 


\ ot. KL HİGH couRT. 


Mukerji J :—The appellant Theodore Cecil Swinhoe Martin- 
dale was tried by Mr. Justice Pearson at the First Criminal Sessions 
for the year 1924 on charges under sections 467, 468, 471 and 
420 Indian Penal Code. The jury returned a verdict of guilty, 
on the first threa charges by a majority of 7 to zand on the last 
one unanimously. The learned Judge accepting the verdict con- 
victed the appellant on all the charges and sentenced him to un- 
dergo rigorous imprisonment for 4 years on each of the charges, 
the said sentences to run concurrently. 

The appellant thereupon applied for leave to appeal under the 
provision of section 449 (x) (c) Criminal Piccedure Code. The 
application was presented before his Lordship the Chief Justice and 
on his so directing it was heard by Newbould and B. B. Ghose JJ. 
The learned Judges granted the leave applied for and admitted 
the appeal and it then came on for hearing befoje us. 

The learned Standing Counsel appearing on behalf of the Crown 
raised a preliminary objection as to the maintainability of the 
appeal. The objection is based mainly upon three grounds:— 
Firstly, that the appellant was bound to put forward his claim to be 
dealt with as an European British subject before the Magistrate 
before whom he was produced, in accordance with the prcvisions 
of section 528A of the Criminal Procedure Code, and inasmuch as 
he did not do so, he must under section 528B of the Code be 
held to have relinquished his right to be dealt with as an Euro- 
pean British Subject, and that therefore he is incompetent to assert 
the same in any subsequent stage of the case ; and consequently 
he cannot now be permitted to rely on that right for the purpose of 
his appeal ; secondly, that the appellant never asserted either before 
the committing Magistrate or before Mr. Justice Pearson his rights 
to be dealt with under the provisions of Chapter XXXII, which 
‘he should have done in order to have a proper investigation into 
the question of status of the parties to the case, and that he cannot 
be permitted to raise the said question for the first time in his appli- 


- cation for leave to appeal ; and thirdly, that the leave to appeal ' 


was not properly given, the same having been granted ex parte and 
without any enquiry and merely upon an affidavit which is not 
sufficient for establising either that the appellant is an European 
British subject or that his prosecutors are Indian British 
subjects. 

With regard to the first of these grounds I may say at once that 
I adhere to thé opinion which 1 expressed in- the order I passed in 
the case of Emperor v, Harendra Chandra Chakravarty which was 
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tried in the Second Criminal Sessions of the High Court for the 
year 1924, in connection with a claim made in that case under the 
provisions of section 275 Criminal Procedure Code. In that case 
I had occasion to deal with the amendments introduced by Act 
XII of 1923, and 1 held that a claim to be tried under the provi- 
sions of Chapter XXXIIL of the Code is wholly different from a 
claim to be tried as an European British subject or an Indian British 
subject or an European not being an European British subject or 
an American, that it is the latter claim only which is dealt with in 
Chapter XLIVA of the Code in which sections 528 A and 528B 
occur, and that so far as the former claim is concerned, the question 
of status of the claimant does not always arise, as is evident from 
the provisions of section 443 (1) (b) of tbe Code. Whereas ina 
claim to be dealt with as an European British subject or an Indian 
British subject or an European not being an European British 
subject or an American the claimant has to prove his own status, 
in a claim to be tried under the provisions of Chapter XXXIII the 
claimant may or may not have to do so. If the latter claim is 
based upon cl. (a) of section 443 sub-section (1) of the Code. the 
claimant will have to prove that the complainant and the accused 
persons or any of them are. respectively European and Indian 
British subjects or Indian and European British subjects, If it is 
based upon cl. (b) of section 443 sub-section (1) of the: Code the 
claimant will have to prove that in view of the connection with the 
case of both an European British Subject and an Indian British 
subject it is expedient for the ends of justice that the case should 
be tried under the provisions of Chapter XXXIII, this may or may 
not involve a question of the claimant’s own status. It will also be 
seen that section 528A is expressly limited in its operation to a 
case to which the provisions of Chapter XXXIII do not apply, and 
section 528B relates only to such cases as are contemplated by 
section 528A and section 449 under which the right of appeal is 
claimed in Chapter XXAIII ; consequently sections 528A and 528B 
can have no application to section 449. This ground of objection 
therefore, in my opinion, fails. l 

So far as the second ground is concerned it is sufficient to say 
that there is no provision in the Code of enabling a person to put 
forward a claim of this character either before a Magistrate holding 
an enquiry or trial in a Presidency town or before the High Court, 
during the trial of the case. It is unreasonable to suppose that 
the legislature ever intended that when there was no knowing 
whether there would be a conviction oran acquittal (and both are 
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open to appeal under section 449 Criminal Procedure Code) an 
enquiry might be asked for and the Court required to decide on 
the question as to whether if tried outside a Presidency town the 
case would have been triable under the provisions of Chapter 
XXXIII, the only object of such an enquiry being that the result 
of it may be availed of for the purposes of an appeal by the accused 
in the case of a conviction and by the Crown in the case of an 
acquittal. In my opinion the proper time to raise the question is 
when leave to appeal is applied for, and that is when the appellant 
has raised it. I therefore think that the second ground has no 
substance. 

As for the third ground it seems to me that the Crown has a 
just cause for complaint. The appellant applied for-leave on the 
ground that the case if tried outside the Presidency town of 
Calcutta would have been triable under Chapter XAXIII as it 
came within section 443 (1) (a). He alleged that he is an Euro- 
pean British subject and the two persons on whose information he 
was prosecuted are Indian British Subjects. The Court had to be 
satisfied on these points before it could grant the leave asked for ; 
and the Crown undoubtedly was entitled to an opportunity to 
show if possible that the allegations were not true or that the 
case if tried outside the Presidency Town of Calcutta, would not 
have been triable under Chapter XXXIII. It would therefore 
have been better ifthe leave wasasked for on notice to the 
Crown or at any rate if the same was granted with such notice. 
The matter, however is of very, little practical importance for if it 
could be shown to us even now that the case was not so triable 
or that the appeal did not lie we have been bound to dismiss it. 
Nothing however has been placed before us to rebut the statements 
contained in the petition of appeal and the affidavit in support of 
„it, and I can find nothing which may lead me to hold that the 
accused is not an European British subject or that the prosecutors, 
who are people living in Calcutta and carrying on business in 
Calcutta, are not Indian British subjects, I am therefore of opi- 
nion that the third ground of objection also fails. 

The appeal therefore is competent and must be dealt with on 
the merits. 

Now the case for the prosecution, shortly stated, is this; on the 
8th of August, 1923, the appellant went to the hosiery shop of A. S. 
Mullik at No. 32 Municipal Market and purchased goods worth 
. Rs. 22-4. He tendered a cheque for Rs, 800 drawn in his favour 
to Abdul Razak the salesman of the shop and asked for the balance, 
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Abdul Razak replied that he had not enough money to pay the 
balance. On that the appellant requested Abdul Razak to send for 
a poddar and get the cheque cashed. A poddar Rai Mohan Saha 
was sent for; he came and inspected the cheque and asked for a 
commission of Rs. 1-8 which the appellant agreed to pay and he 
asked the appellant to alter the date from the 12th to the gth. 
The appellant made the alteration and initialled it. Rai Mohan 
Saha insisting, Abdul Razak put down the name of the firm A. S. 
Mullik and the address 32 New Market Calcutta and also wrote 
"By the pen of Abdul Razık” on the back of the cheque. Rai 
Mohan went away with the cheque, brought the money Rs. 798-8 
and the appellant took it and paid Rs. 22 4 out of the amount to 
Abdul Razak. The appellant subsequently requested Abdul Razak 
to ask Rai Mohan Saha not to present the cheque at the Bank on 
the gth and promised to pay up the amount of the cheque and take 
it back. Rai Mohan Saha accordingly kept the cheque back till the 
13th. On that day Rai Mohan Saha presented the cheque at the 
Bank and then it was found that the cheq 1e belonged to a book of 
cheque counterfoils supplied to one H. P. Maitra. The officials of 
the Bank found that the signature of the drawer of the cheque was 
that of a Martindale; they took it to be that of G. R. Marundale 
the appellant’s brother who was the only constituent of the name of 
Martindale in the Bank and that the signature did not tally with the 
specimen signature of. G. R. Martindale which was in the Bank. 
Thereupon no payment was made on the cheque. 

The above is the main story of the prosecution. and the version 
of the transaction as narrated above is what has been deposed to 


‘by Abdul Razak. The poddar Rai Mohan Saha however makes 


some variation, mainly to the effect that the cheque was sent to him 
in the first instance by Abdul Razak through a boy named 
Jamaludddin, that he on examining the cheque found that it did 
not contain the endorsement of the firm of A. S. Mullik 
and also that the date was the r2th and upon that he came to 
Abdul Razak and all the conversation that he had with regard to 
the cheque was with Abdul Raizik and none with the appellant. 


He however sta'es that he would not have agreed to cash-the cheque 


if he knew that it was worthless, and that he paid the amount of 
the cheque entirely relying on Abdul Razak. He says he does not 
know English and that Abdul Razak assured him. that the appellant 
was a known customer of his. The boy Jamaluddin supports in 
substance the version given by Abdul Razik. One Sheikh Attar - 


‘Ali who works in the shop of A S. Mullik also gives practically the 
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directly between Rai Mohan Saha on the one hand and the appel- 1924. 
lant on the other. Mahabut Ali a shopkeeper who has got his 
shop opposite to that of A S. Mullik also supports the version of ad 

Abdul Razak. eee 


we 
T. C. S. Martindale 


The appellant’s version of the transaction in short was that he Méukerit, F. 
had been dealing with the firm of A S. Mullik for 11 or 12 years, l 
that he was badly in need of money for the medical expenses for 
his wife’s illness, that he expected money from his brother Mr. G. R. 
Martindale in a few days and in orler to meet his urgent demands 
he approached Abdul Razak and ask for a temporary loan of Rs. 400 
and that Abdul Razak agreed to lend him the amount at 1234 P. C. 
interest if he was pr-pared to give some security. The appel- 
lant’s case is that he obtained the blank cheque form from one Mr. 
Smith who belongs to the firm of H. P. Maitra and Co. that 
thereafter he saw Abdul Razak who said that he would 
have to sign a cheque for Rs. 800 and that it would be 
understood that if he returned the money by the r3th he would 
have to pay only Rs, 400 plus interest, but otherwise he would 
have to pay Rs. 800. The appellant says that on that condition 
he made out the cheque and that Abdul Razak thereafter sent for 
Rai Mohan Saha and had some conversation with him which the 
appellant neither heard nor understood. He says that he was 
thereafter requested to alter the date from the r2th to the oth 
which he did, and was paid only Rs. 400. He then gives a story 
as to the subsequent events which is unnecessary to narrate here. 

The appellant’s version of the transaction is not supported by 
any evidence. It may be said that on the assumption that it was 
true it would not be possible for him to get witness to support it. 
That may be so; but the story is so inherently improbable that 

„One should feel great hesitation in accepting it. Why Abdul Razak 
“who is the salesman of a shop carrying on business in hosiery 
“should suddenly convert himself into an extortionate money-lender 
lending out money on condition that it would be doubled if it was 
not repaid within 5 days, it is difficult to conceive ; it is still more 
difficult to imagine that the appellant who is a man of the world 
and a business man and not altogether helpless would agree to 
such extortionate stipulation. Then again if Abdul Razak wanted 
to have some security for the loan would he have agreed to accept 
as security a cheque written by the accused in that way, unless he 
-believed that the accused had an account in the Bank upon which 
the-chegue could be drawn. -The story that the cheque was meant 
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merely to be evidence of the transaction and not as security, it is 
impossible to believe. On a careful consideration of the whole 
of the facts and circumstances it appears to me impossible that the 
transaction that took place was any thing like the one suggested 
on behalf of the defence. I have carefully scrutinized the evidence 
of the witnesses who have supported the prosecution version of the 
transaction, but I have not been able to discover any thing in that 
evidence which may lead me to suspect that the prosecution ver- 
sion of the transaction does not represent the truth. The conflict 
between the evidence of Rai Mohan Saha on the one hand and that 
of Abdul Razak, Jamaluddin, Attar Ali and Mohabut Ali on the 
other noticed above, is.easily, explicable on the hypothesis that 
while Rai Mohan Saha endeavours to make out that the firm of 
A. S. Mallik and Abdul Razak are responsible for the money, the 
latter and the other witnesses attempt to repudiate any suggestion 
of that responsibility. 

I therefore find that the appellant gave the cheque to Abdul 
Razak for encashment, which act carried with it the represen- 
tation that it was a. good cheque on which payment would be. 
obtained from the Bank ; that he did not disclose that he had no 
account or money in the Bank ; that when Abdul Razak express- 
ed his inability to pay the amount, the appellant suggested that 
the cheque might be cashed with some poddar ; that Abdul Razak 
honestly believing that it was a good cheque requested Rai Mohan 
Saha to make the payment allowing him a commission of Rs. 1 8 ; 
that Rai Mohan Saha wanted to be safe and so got Abdul Razak 
to sign for the firm on the back of the cheque; that Rai Mohan 
Saha was not willing to wait till the 12th which was the date that 
cheque bore and intended to get the cheque cashed in the Bank 
on the gth and so got the appellant to alter the date which the 
appellant readily did ; and that the appellant subsequently requested 
Abdul Razak to see that the cheque was not presented promising 
to pay the amount in cash and so redeem the cheque. 

On these findings it is necessary to consider what offence or 
offences was committed by the accused. , 

The cheque purports to bear a signature which is said by the 
prosecution to represent that of G. R. Martindale, and by the 
defence to be that of T. C. S. Martindale, the appellant himself. 
A good deal of evidence has been adduced on behalf of the prose- 
cution to establish that the appellant’s brother G, R. Martindale 
has an account in the Imperial Bank of India, that the signature | 
cannot be read as that of T. C. S. Martindale but only as of G. R. 
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Martindale, and that as a matter of fact it was so read by the 
officials of the Bank. Onthe other hand the defence has endea- 
voured to show that the signature may be read as jthat of T.C. S. 
Martindale, that it does not resemble the specimen signature of G. 
R. Martindale which is in the Bank, and that a loop below the 
curve of “ C” and a line which are to be found there now were 
not there when the cheque was in the Court of the Committing 
Magistrate. In my opinion it has not been made out sufficiently 
clearly that the signature really, represented that of G. R Martindale 
rather than that of T, C. S. Martindale but I do not consider the 
matter to be of any real importance. The controversy that has 
centred round this question, in my judgment, is entirely unpro- 
fitable and is likely to cloud the real issues. Ido not think there 
is anything on the record which may go to show that the appellant 
ever contemplated that the cheque would get to a stage when it 
would happen to be presented at the Bank and payment would be 
made upon it on the impression that it was a cheque issued by 
G. R. Martindale ; for, in that case, some endeavour would have 
been made by the appellant to make the signature resemble that of 
G. R. Martindale. It is admitted on all hands that the signature 
of the drawer of the cheque does not bear the faintest resemblance 
tg the specimen signature of G. R. Martindale and is in fact wholly 
dissimilar to it. 

The real question is what was the intention of the accused 
in making out the cheque. With regard to this matter there are 
two views that may possibly be taken. It may have been the 
intention of the accused to make it appear that the cheque had 
been drawn by some body else in his favour. In that view it is 
immaterial whether the signature was T. C. S. Martindale or G. R. 
Martindale or was of any body else, either real or fictitious. If it 
was intended to represent that the cheque had been drawn by some 
body else in favour of the appellant and it was made out with that 
intention and with the object of tendering it for payment or for 
being used as security it would be a false document. The princi- 
ple was laid down in the case of Dunn (1), in these words: 
“ First, that ifa person give a note or other security as his own 
note or security, and the credit thereupon be personal to himself 
without any relation to another, his signing such a fictitious name 
may indeed be a cheat, but will not amount to forgery ; for in that 
case it is really the instrument of the party whose act it purports 
to be, and the creditor had no other security in view. But. secondly, 

(1) 1 Leach 57; 2 East: P. C. 961. 
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that if a note be given in the name of another person, either really 
existing or represented so to be, and in that light it obtain a superior 
credit, or induce a trust which will not be given to the party him- 
self, it is then a false instrument and punishable as forgery.’ We 
have to judge of the intention at the time when the document was 
made and it is upon that intention that the criminality of the act 
has to be judged. Now the fact that the drawers signature 
was obviously made to laok as altogether different from the name 
of the drawee and the fact that the signature of the appellant on 
the back of the cheque as endorser is like the writing of the payee’s 
name on the lace of the cheque and is wholly dissimilar to his 
signature on the cheque as drawer thereof, lend some support to 
the theory that the intention was to make it appear that it wasa 
cheque issued in“favour of the appellant by somebody else—it does 
not matter whether it was G. R. Martinda’e ora fictitious person ; 
and it is just possible that such was his intention when the appel- 
lant made out the cheque. If the appellant had this intention 
then the document he made was a false document and he was guilty 
of forgery. Tois however is a mere possibility and I am not 
inclined to press it to» much against the accused in the face of 
the evidence relating to the use that the appellant actually 
made of the cheque and from which his intention may 
as well and perhaps with greater certainty be gathered. 
There is no evidence to show that he made any other repre- 
sentation than that it was a cheque which he was drawing 
upon the Bank. Neither Abdul Rasak nor Rai Mohon Saha 
ever thought of looking to the drawers signature as a guarantee 
for the payment of the cheque ; on the other hand the fact that they 
asked the appellant to alter the date of the cheque and thought 
that he was competent to do so and that the appellant did so in 
their presence shows unmistakeably that they took it as a chequé 
drawn by the appellant himself and lends support to the theory 
that in making out the cheque the appellant intended to pass it off 
as ageunine cheque drawn by himself in his own favour. If that 
was the appellant’s intention there was no preparation of a false 
document and so no forgery. In that view of the appellant’s inten- 
tion the case would clearly be on all fours with that of Aeg v. 
Martin (1). In that case a prisoner gave a cheque drawa in the 
name of a fictitious person upon a Bank in which there was no 
account answering to that signature but the prosecutor took the 


cheque believing that it was drawn in the prisoner’s name and the 
(1) (1879) 5 Q. B. D. 34. 
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Court following the ruling in Dunn’s case (1) cited above held that 
there was no forgery. The law in section 464 Indian Penal Code 
is exactly the same. The intention in such a case must be to cause 
it to be believed that such document was made or signed or executed 
by or by the authority of a person by whom or by whose authority 
it was not made signed or executed. I accordingly think that there 
was no false document made, and therefore there was no forgery. 
In that view the charges under sections 467, 468 and 471 Indian 
Penal Code must fail and the convictions and sentences passed on 
these charges cannot stand. ` 

As to the charge under section 420 Indian Penal Code tbe 
appellant’s contention is that he did not make any representation to 
Rai Mohan Saha whom he is alleged to have cheated, that what- 
ever conversation there was, was between Abdul Razak and Rai 
Mohan Saha and though the appellant was sitting in the same room 
he was at some distance, and he could neither fear nor follow the 
conversation as it was in Bengali. In view of the findings at which 
I haye arrived with regard to the nature of the transaction, I hold 
that the appellant used Abdul Razak merely as an agency for 
communicating the representations to Rai Mohan Saha. He knew 
perfectly well that he had not disclosed to Abdul Razak the fact that 
the cheque was absolutely worthless, and that he had no account 
in the Bank, far less any money, against which the cheque could 
be drawn. He knew perfectly well that as a security the cheque 
was worth nothing. It was his plain duty to disclose the real state 
of affairs to Abdul Razak for he must have understood that when 
Rai Mohan was paying Rs. 798-8 on the cheque he was acting on 
the representation which the cheque carried with it that it would be 
honoured on presentation. This representation the appellant in- 
tended to convey through Abdul Razak to Rai Mohan Saha; 
and this representation Abdul Rajak did in fact convey to Rai 
Mohan Saha in the presence of the appellant by making over the 
cheque to Rai Mohan Saha and getting the money from him. A 
dishonest concealment of facts is deception within the meaning of 
section 415 Indian Penal Code. I hold that the appellant dis- 
honestly concealed the most material fact that the cheque could 
never be paid on presentation and on the other hand confirmed 
Abdul Razak and Rai Mohan Saha in their belief that it was a good 


-cheque by altering the date from the rath to the gth when requested 


to doso. It makes no difference to the criminality of the transac- 
tion that Rai Mohan Saha took the pre caution of getting Abdul 
(1) 1 Leach 57; 2 East P.C. 961. 
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cide Razak to sign for the firm on the back of the cheque. Nor does it 


ie matter whether the appellant understood the conversation that 

T. C. S. Martindale . passed between Abdul Razak and Rai Mohan Saha. So far as the 
Kine moeit offence under section 420 Indian Penal Code is concerned I am 
— of opinion that the appellant has been rightly convicted in respect 


Mukerji i thereof. 

Having regard however to the circumstances mentioned in the 
judgment of my learned brother I agree in allowing the offence 
under section 420 Indian Penal Code to be compounded. 

A. T. M, Appeal allowed in part: offence 
of cheating compounded, 
$ 
PRESENT: Lord Sumner, Lord Phillimore, Sir John 
Edge and Mr. Ameer Ali. 

P. C. 
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(ON APPEAL From THE HIGH C URT or JUDICATURE AT Bompay). 


Partnership accounts—Suit by widow of partner—Compromise—Advocate's 
consent— Order=~Liability to be set aside—High Court—Statement af facts 
and conclusion— Presumption. 


In a suit for accounts of a partnetship by the widow of a deceased partner, 
her advocate consented to an order being made for an agreed amount which 
was supposed by mistake to have been calculated up to the date of death of 
the plaintiff’s husband but was in reality the amount adjusted some two years 
before his death : : 


Heid, that the consent order cannot be set aside unless serious and substan: 
tial injustice to the client is shown. l i 


The statement of facts and tbe conclusion asto those facts stated by the 
High Court, “must be presumed to have been based upon materials before, the 
Coust. 
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Consolidated appeals from two decrees of the Bombay High 
Court, affirming two decrees of the same Court in its original 
jurisdiction. 

The facts and arguments are fully indicated in their Lordships’ 
judgment. 

De Gruyther K. C. & Parikh for the Appellant. 

Lowndes K. C. & Raikes for the Respondents. 

The judgment of their Lordships was delivered by 

Lord Sumner: These are consolidated appeals by one 
Jamnabai, the widow and executrix of Tricum Nathoo, who died 
so long ago as 1892. He had been a partner in a muccadamage 
firm, Khimji Jiwa and Co, with a gantleman called Khimji Jiwa, 
who had retired from the firm and had died before the time at 
which Tricun Nathoo died. Tne widow Jannabai commancet 
these proceedings against certain persons who continued to carry 
on the same business as had been carried on bye her late husband 
in partnership, although they changed the name of the firm. She 
brought an action for accounts, the principal object of which, so 
far as the present appeals are concerned, was to obtain an account 
and a share of certain buildings and the rents produced by those 
buildings, which originally had been purchased by her late husband 
and his partner while they were still in partnership. The buildings 
consisted on the one hand of a house built on the estate of the 
Port Trust in Bombay, and on the other of sundry godowns which 
were used in some way, not very clear, down tothe date of the 
proceedings, by the defendants. 

There are two appeals, from two decrees, which have been 
consolidated. 

The first appeal relates to the alleged right of the plaintiff to have 
an account taken overalong series of years of the rents and 
profits of the godowns, she herself bringing into account the rents of 
the house, but this apparently is a secondary. matter, for the house 
has fallen into decay and is almost worthless, 

The second appeal is brought in order that the appellant, Jam- 
nabai, may have the opportunity of establishing her late husband’s 
interest in the partnership business beyond the date to which the 
partnership account had been stated and balanced, and may have 
an account for that purpose. In order to succeed in that appeal, 
she has to establish ber right to have an order set aside, which was 
in point of fact consented to by her advocate before the learned 
judge who made the order. It may be convenient to dispose of 
the second appeal quite shortly, 
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The learned Judge records that when he had expressed the 
opinion that the form in which a previous order had been 
drawn up did not prevent the plaintiff from being entitled to. 
have its terms rectified and to have the accounts, which she desired 
to obtain, taken on a footing wider than its terms stated, her 
counsel, having apparently considered the matter, intimated that 
he did not press to have an account actually taken, and that he 
would be content with an order in her favour for payment of a 
particular sum which, according to the note which the learned 
Judge took, was accepted by the learned counsel, because he 
conceived it to be an amount agreed up to the date of the death 
of Tricum Nathoo, whereas it appears that it was really an 
amount agreed only up to the date of the last adjustment made in 
his lifetime, which was something like two years earlier. To 
that extent there is ground for saying, if the learned Judge’s note 
was correct asa stdtement of the reasons which prompted the 
advocate at the time, that the advocate gave this consent under a 
mistake of fact, the gravity of which may be substantital or may 
not, and when the plaintiff discovered, as she afterwards did, that 
this order had been made, under which she would get payment 
of this particular sum, but would not get the account which she 
desired, sne took proceedings to get the consent order set aside 
and to prefer her claim to the account. l 

Their Lordships have had on both appeals the advantage 
of an argument from Mr. De Gruyther, on behalf of the appellant; 
equally illuminating and candid. With regard to this appeal 
he accepted as the’ law, which governs his position, that serious 
and substantial injustice to his client must be shown to result 
from letting the consent order stand which was made under the 
circumstances mentioned. There has been some controversy as 
to whether his client was consulted by her advocate at the time 
when the consent was given. Uponthat the High Court express 
no definite opinion, and all their Lordships need say is that they 
have not formed the affirmative opinion that she and her brother, 
who was assisting her aad was present in Court, were not cogni- 
sant of what was going on, but it is unrecessary to express a 
definite opinion about it. The High Court after examining the 


‘circumstances with some care came formally to the conclusion that, 


so far from any possible injustice having been done to the appel- 


Jant by the course taken, it probably was beneficial so far as she 


was concerned, because, while the account which she ‘asked for 
apparently might have secured some: few hundred further rupees 
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in addition to the very much larger sum that she got under the 
consent order, she would have had to run risks as to costs and 
possibly otherwise, from which it was advisable to protect her. 


Their Lordships see no reason whatever for revising the opinion 
upon this point formed by the High Court, and, that being so, the 
foundation upon which Mr, De Gruyther based his right to ask to 
have that order set aside and the account directed has failed. 
This appeal therefore is unsuccessful. 


The first appeal Mr. De Gruyther has also frankly stated to 
have been rested all along upon the contention that the properties 
in question, the dwelling house and the godowns, were assets of the 
partnership firm of Khimji Jiwa and Co., and not merely buildings 
which these two gentlemen, the plaintiff’s deceased husband and 
Mr. Khimji Jiwa, had bought for their own reasons; and apparently 


held as co-owners in equal moieties. f 


The High Court examined the facts with some care and based 
their judgment upon the conclusion of fact that the true position 
was co-ownersnip in the properties and not that they were partner- 
ship assets belonging to the firm of Khimiji Jiwa and Co. 


Their Lordships cannot see their way upon this question of fact 
to say that the conclusion of the High Court in this appeal was 
wrong. They have been pressed by Mr. De Gruyther, who has 
missed no point which possibly could have been raised on behalf 
of his client, to say that because the record does not set out the 
account to which the High Court referred in one or two passages, 
and because it may be argued that the mode of dealing with the 
rents of the properties, which the learned Judges either inferred 
or had stated to them, might have been different, the conclusion 
that they were dealt with in the way assumed is one that ought not 
to be snpported. 

It appears to their Lordships that they ought to presume that 
the High Court did not make these statements and come to this 
conclusion as to the facts without having had materials before it. 
„Although normally all the materials are to be found in the record 
in one shape or another, certain documents have not been printed 
in this record which were available in the Court below, and the 
proceedings were proceedings in which there was much common 
ground, and their Lordships therefore think that they have nothing 
to justify them in saying that the prima facie assumption of the 
correctness of the judgment below, which the appellant has to 
displace, has been successfully met,. 
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P. C. The result therefore is that the appellant fails in this appeal 
1923. also. l 
Jannabai In their Lordships’ opinion both appeals ought to be dis- 
v. missed with costs, and they will humbly advise His Majesty 
Fazalbhoy. i 
a accordingly. 
KANA Sumbi, E. Dalgado : Solicitor for Appellant. 
Nicholl, Manisty & Co: Solicitors for Respondents. 
K. V. L, N. Appeal dismissed. 
PRESENT Zord Dunedin, Lord Phillimore, Sir John Edge, Mr. 
Amew Ali and Sir Lawrence Jenkins. 
RAM SINGH 
P. C. 
— v. 
1923. 
wee RAM CHAND. 


October, 30. 
( ON APPEAL FROM THE HIGH COURT, LAHORE. ) 


Parinership at will — Dissolution — Legal right—Gross misconduct—Falsification 
of accounts. 

A partner’s right to dissolution of a partnership at will isa legal right which 
cannot be denied to him on the ground that he fraudulently falsified the partner- 
ship accounts. 

Appeal from a decree of the High Court at Lahore, reversing a 
decree of the District Judge of Delhi. 


The appellant instituted the present suit for a declaration that 
the partnership at will between him and the respondent was dis- 
solved by notice. The District Judge made a decree for dissolution, 
though he found that the appellant was guilty of gross misconduct 
in falsifying the account books. Qn appeal, the High Court was of 
opinion that the relief claimed by the appellant was of an equitable 
nature which could not be granted to him on account of his mis- 
conduct. The decree of the District Judge was reversed by the 
High Court. Hence the present appeal. 

_ The facts and counsels’ contentions are clearly indicated in their 
Lordships’ judgment. 
Dube and Bisken Narain for the Appellant, 


v 
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De Gruyther K. C. and Parikh for the Respondent. 
The judgment of their Lordships was delivered by 


Lord Dunedin: This case is of the simplest nature. A 
gentleman who has a partnership at will brings a suit for a declara- 
tion of dissolution. The learned Judge of the District Court before 
whom the case depends finds and it is declared ‘that this partner- 
ship shall be deemed to have been dissolved on 11th February, 
1917, the date of the notice of the plaintiff to the defendant,” and 
then he makes a declaration in ordinary form as to accounts being 
taken, but he puts in one particular finding, No. 3 :— 

“An account of all dealings and transactions between plaintiff 
and defendant from December, 1897, with the instructions that the 
debit of Rs. 7559 against defendant and credit of Rs. 3133 in 
plaintiffs favour are forgeries and are to be struck off, and all entries 
relating to interest payable to either party are wyong.”’ 

Both parties appealed against that finding. On appeal, so far 
as the finding of fraud is concerned, the High Court are entirely 
in accordance with the learned Judge, and they say in their 
judgment :— 

“From the evidence on the record it is therefore clear that the 
plaintiff ‘has been guilty of gross misconduct. He has destroyed 
the old account books, has falsely prepared a balance sheet, Exhibit 
P, W.1 has made false entries in the books and has tried to 
deprive the firm of a valuable asset.” 

If they had stayed there all would have been well, but they go 
on to say this :— 

“Having done ali this he has had the audacity of coming into 
Court with a prayer for an eqit able relief,” 

But it is not an equitable relief, for which he is asking. 
When. it is a partnership at will a partner is entitled to dissolution ; 
it is a legal right, under the Code and under the contract. Then 
the learned Judges quote a passage from “Lindley on Partnership” 
which deals with the circumstances in which a Court may order a 
dissolution of partnership during the term, which, of course, has 
nothing to do with this case. 

The appellant here has been forced to admit that he cannot ask 
for any alteration of paragraph 3 which has been read, and the 
respondent cannot support the judgment of the High Court, which 
says that there is to be no relief given, but on the question of relief 
he practically says: “There is no room for an account here at all, 
because we have already seen that this gentleman has falsified all 
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the account books, and there is nothing to account upon.” -That 
is really trying to make this Board do what the commissioner 
ought to do when the accounts are being taken. ; 

In the circumstances it is guite clear that the appeal must be 


-allowed with costs, and the decree of the District Court restored. 


With regard to the costs of the appeal to thé High Court ‘which 
were ordered to be paid by the present appellant, their Lordships 
think that having regard to what took place there, neither party 
should have any costs and any costs, paid under the High Court’s 
order must be repaid. The future costs, which will be incurred 
on the further proceedings in the District Court will of course be 
in the discretion of that Court. Their Lordships will humbly 
advise His Majesty. accordingly. 

Ranken Ford and Chester: Solicitors for the Appellant.. 

I. L. Wilson & Co. : Solicitors for the Respondent. 
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K. V. L, N: ` Appeal allowed, 


CRIMINAL REVISION. 


Before Sis Babington Newbould, Knight, Judge, and Mr. Justice A 
Mukerji. l 


HEM CHANDRA MUKHERJEE AND OTHERS 
V. 
KING-EM PEROR.* 


Offence against public justice— Penal Code (Act ALV of 1860), Sec. 213— Proof, 
necessary—Concealment or screening. 


For a conviction under section 213 Indian Penal Code the facts should prove 
that there has been an actual compounding of an offence, and there is superadded 
to it an acceptance or attempt to obtain or agreement to accept of a gratification 
or restitution as a consideration for the compounding. Actual concealment or 
screening even for a short time may be sufficient, but there must be some 
concealment or screening actually proved. The fact that the very same person 


®Criminal Revision No. 356 of 1924 against «the order of lrodutullah 
Esq, Sessions Judge of Bankua, dated the ‘znd April, 1924, affirming 
that of Moulvi L. Ahmed, Deputy Magistrate, of Bankura, dated the 22nd 


March, 1924- 
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subsequently did prosecute even to conviction would not purge the offence : 
Karuppannen v. King-Emperor (1) dissented from. 

Application for Revision by the Accused under section 435 of 
the Code of Criminal Procedure. 


Mr. J. M. Sen Gupta (Counsel) and Babu Nibaran Chandra 
Samajpatt for the Petitioners. 
M». Khundkar for the Crown. 
C. a. V. 
The judgments of the Court were as follows : 


Mukerji J: This Rule has been issued to show cause why 
the conviction of and the sentence passed upon the petitioner 
should not be set aside on the first’ four grounds stated in 
the petition. F | 

The petitioners have been convicted under sectipn 213 of the 
Indian Penal Code and each of them has been sentenced to undergo 
rigorous imprisonment for two months. The g*ounds referred to 
above raise the question whether for a conviction under section 213 
Indian Penal Code it is necessary to establish that there has been a 
concealment of an offence or the screening of a person from legal 
punishment or the abstention from proceeding against a person for 
the purpose of bringing him to legal punishment. 

The question is one not altogether free from difficulty and may 
be investigated fram several points of view ; moreover, as far as can 
be ascertained it is not covered by any authority. 

Section 213 occurs in Chapter XI whichis headed “Of False 
Evidence and Offences Against Public Justice,’ An examination of 
the different sections to be foind in this Chapter shows that the 
intention of legislature was to punish acts,—including of course 
omissions—which do or have a tendency to or are likely to affect 
public justice. Sections 191 to 200 deal with false evidence 
declarations or certificates which admittedly come within the 
aforesaid category. Section zor deals with the causing of dis- 
appearance of evidence of an offence or giving false information to 
screen an offender. Section 202 relates to the intentional omission 
to give information of an offence by a person bound to give informa- 
tion thereof. Section 203 relates to the giving of false information 
respecting an offence which has been committed. Section 204 
deals with the destruction of a document to prevent its production 
as evidence. Section 205 deals with false personation in relation 
to a suit or a criminal prosecution. Sections 206 to 211 ‘relate to 


(1) (1882) 1 Weir’s Cr. Rul. 194. 
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offences which on the face of them affect the proper administration 
of justice. Section 211 deals with false charge of an offence made 
with an intent to injure. Sections 212, 216, 2:6A and 216B relate 
to the harbouring of offenders. Sections 217 to 223 deal with ac's 
or omissions on the part of public servants which affect public 
justice. Sections 224 to 22§B relate to resistance, obstruction or 
omission in the matter of lawful apprehension. Section 225 -deals 
with unlawful return from transportation. Section 237 refers 
to violation of a condition of remission of punishment. Section 
328 deals with intentional insult or interruption to a public servant 
sitting in a judicial proceeding. Section 228 relates to the person- 
ation of a juror or assessor. All these sections therefore deal with 
what may be deemed to be offences against public justice. Under 
section 215 the taking or agreeing or consenting to take a gratifi- 


cation under pretence or on account of helping any person to- 


recover movable prdéperty’ of which he has been deprived by an 
offence under the Code is not punishable if the person taking, 
agreeing or consenting as aforesaid has used all means in his power 
to cause the offender to be apprehended and convicted of the 
offence. However immoral the conduct of the person in question 
may be and it certainly is-highly immoral and reprehensible if he 
does so under a pretence of helping—it is not punishable if public 
justice has not been affected. Can it be imagined that the 
legislature intended to lay down a different standard of morality 
when enacting section 213 and to make punishable the mere 
acceptance or attempt to obtain or agreement to obtain gratification 
or restitution of property, when in fact there has been no conceal- 
ment or screening or abstention such as is referred in the section. 
Such conduct may in some cases not even amount to an in- 
fringement of the code of morality and it is absurd to suppose that 
the legislature intended to punish it. It is obvious that only whey 
public justice has been affected, that is to say there has been a 
concealment or screening or abstention, and as a consideration for 
the same gratification or restitution has been accepted, or attempt- 
ed to be obtained ór agreed to be accepted that the penal law takes 
notice of the conduct and makes it punishable. Similar considera. 
tions apply to section 214 which makes the conduct of the person 
who gives or causes or offers or agrees to give or cause the 
gratification or restoration. The position of the_ section in Chap» . 
ter XI lends considerable assistance in interpreting it. Where 

there has been no concealing, screening or abstention no act or omis- 

sion has been done affecting public justice ; the mere acceptance 
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Or attempt to obtain or agreement to accept the gratification or 
restitution is an offence against property. If the accused has no 
intention to fulfil his part of the transaction, it would amount to an 
offence of cheating ; if he has the intention, but does not carry it 
out, he does not comn it any offence in law, however immoral his 
conduct may be. ` 
* Avery strong argument in support of this view is afforded by 
the language of the section itself and a comparison of it with the 
language of some other sections of the Code. Section 213 says 
“in consideration of his concealing an offence or of his 
screening. any person from legal punishment for any offence 
or of his not proceeding against any person for the purpuse 
of bringing him to legal punishment,” and not in consideration of 
his agreeing or promising to conceal &c. That „the legislature 
was not unaware of the distinction between the two positions is 
not imaginable and is further evidént from the language used in 
the first part of the section itself. Similar language has been used 
in Section 214; while in section 215 the words are “ under 
pretence or on account of helping &c.” Upon the plain words of 
section 213, therefore, a promise or agreement or pretence of 
concealing or screening is not punishable. 

To adopt the contrary view will lead to certain anomalies. On 
a reference to the first part of section 212 it will appear that the 
harbouring or concealment of an offender, if the offence is punish- 
able with death, is punishable with rigorous imprisonment for five 
years ; while an offence under section 213 or 214 in respect of a 
similar offence or offender -is punishable with rigorous imprison- 
ment for seven years. This undoubtedly suggests that sections 
213 and 214 contemplate graver offences than section 212. Can 
it be conceived on what principle the offence of an accused who ac- 
tyally harbours or conceals a murderer with the intention of screen- 
ing him from legal punishment would be considered less heinous 
than that of one who does nothing in the shape of screening or con- 
cealing but merely agrees to accept a gratification promising to do 
so. Then again, as observed above, under section 215, even the 
taking of a gratification under pretence of helping a person to 
recover movable property of which he has been deprived by an 
offence under the Code is not punishable under that section if the 
taker has used all means in his power to cause the offender to be 
apprehended and convicted of the offence, and when punishable is 
only so with rigorous imprisonment for two years. 

In my opinion the offence constituted by section 213 or 214 
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consists in the corrupt motive which is brought into play as much 
as in the delay to criminal justice. It consists in the compound- 
ing of an offence by some agreement not to bring the criminal to 
justice, and these sections intend to punish those who make a pro- 
fit out of a public wrong. If the facts found in the case prove that 
there has been an actual compounding of an offence and there is 
superadded to it an acceptance or attempt to obtain or agreement to 
accept of a gratification or restitution as a consideration for the 
compounding, the offence is made out. Actual concealment or 
screening even for a short time may be sufficient, but there ‘must 
be some concealment or screening actually proved. If such is 
proved, and there is further the acceptance of or attempt to obtain 
or agreement to accept the gratification or restitution as a conside- 
ration for the same, the offence is complete. The fact that the 
very same person subsequently did prosecute even to conviction 
would not purge the offence. 

The precise question which we have to deal with in this case 


‘does not seem to have been raised in any of the reported cases, 


at least in rone of those that have been cited before us. There 


‘are however some observations in some of the reported judgments 


which proceed on the ‘assumption that there must be either 
concealment or screening or at any rate an attempt at concealment 
or screening. The latter expression to my mind conveys the idea 
of an ineffective concealing or screening or at any rate some overt 
act or omission done towards concealment or screening ; and 
where nothing has been done there is obviously no attempt. 
In the case of Girish Myte v. Queen Empress (1) it was observed 
that section 213 would seem to be applicable only when it is 
poved that the person ‘screened’ or ‘attempted to be screened’ 


“from legal punishment has been guilty of an offence. In the case 
` of Queen-Eempress y. Saminatha (2) which was a case under section 


214 Indian Penal Code it was observed that the words concealing 
an offence and screening any person from legal punishment for any 
offence appear to presuppose the actual commission of an offence 
or the guilt of the person ‘screened’ from punishment. In 
Emperor v. Sanalal Lallubhai (3), in dealing with a case undér 
section 214 Indian Penal Code it was observed that the only thing 
which is made punishable is “the screening of an offence”, and if 


it cannot be made to appear that an offénce has been committed, 


(1) (1896) 1. L. R. 23 Calc. 420. (2) (1890) | L, R. 14 Mad. goo. 
(3) (1913) I. L. R. 37 Bom, 658 
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- then there has been no screening of the offence These cases, it is CRIMINAR; 
true, do not deal with the precise point now raised before us ; but 1924. 
- they, to my mind seem to proceed upon the assumption that what is da 
- made punishable is th2 concealment of the offence or the screening v. 
3 , King-Emperor. 
>. of the offender ; and if neither of these elements is present the ees 
- offence,.to my mind, is not established. Iam unable to agree in Mukerji, Fe 
the view taken by the Madras High Court in the case of Karup- 
. pannen v. -King-Embperor (1), where the mere offer of a bribe to a 
- Magistrate by a person who has committed-an offence to let him go 
has been held to be an offence under section 214 Indian Penal 
Code. The facts are not setoutin the judgment and no reasons 
are given. 
In the present case, the learned Sessions Judge has found that 
. the two accused had the intention of releasing Tara and Badal, 
- -but did no do. so as the matter had become public and the sum 
paid was not sufficient. It does not appear* that any thing was 
done by either of them which may be regarded even as an attempt 
-> to conceal the offence or screen the offenders, and consequently 
. their convictions under section 213 Indian Penal Code are 
a „entirely unjustified. | 
__ The Rule must therefore be made absolute and the convictions 
. Of and the sentences passed upon the petitioners set aside. The 
petitioners should now be discharged from bail. 
Newbould J: I agree. 
A. T. Me. ; Rule made absolute. 
(1) (18 2) 1 Weir's Cr. Ruling 194. | 
Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
n$ ; Mukerji. 
HARENDRA NATH DAS CRIM:NAL. 
wy 
JOTISH:CHANDRA DUTT.* July, 23, 25. 


'‘Cheating—Penal Code (Act XLV of 1860), Secs. 415, 420—Dishonesty—Inten- 


‘tion—Damage or harm —Froximate cause— Remote possibilities— Inter- 
ference—Abuse of process of Court. 
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“In order to bring a case within section 420 I. P., C., there must be 
dishonesty in the transaction. ` 


In a case of cheating, the Court -has to see the intention of the 
accused at the time of the offence and judge of the consequence of the 
act or omission itself, s 


Under section 415 I. P. C. the damage or harm caused or likely to be caused 
must be the necessary consequence of the act done by reason of the deceit 
practised or must be necessarily likely to follow therefrom, and the law does not 
take into account remote possibilities that may flow from the act: Mofey v. 
Queen-Empress (1). The proximate and natural result only of the act has 
to be judged and not any vague and contingent injury that may possibly arise : 
Milton v. Shermon (2). 


It is the bounden duty of the High Court to interfere where by the 
continuance of proceedings in the lower Court an abuse of process of Court 


will ensue. 
a A 


The charge framed in the case ran as follows: “That you on or about 
the roth September 1923 În Calcutta delivered Mr. E. J. Pithia of Birla Jute 
Manufacturing Co. Ltd by inducing him to accept a Bought Note signed by 
your firm as brokers on behalf of Santosh Chand Manik Chand, who, you repre- 
sented were a respectable firm of jute dealers carrying on business at 65 Noor- 
mull Lohia Lane, Calcutta, knowing that such representation was false, and 
further by inducing the said Mr. E. J. Pithia by means of such representations to 


‘give a receipt for the said Bought Note and you thereby committed an offence 


punishable under Sec. 420 1. P.C”. 


Held, that the facts disclosed did not constitute an offence under section 420 
l. P. C. as there was no dishonesty in the transaction. 


That accused was not guilty of the offence of cheating under section 415 I. P. 
C. as the loss to property sustained by Mr. Pithia resulted not from the act 
which Mr Pithia was induced to do, namely, the entering into the contract by 
him, but the non-fulfilment of the contract by the accused, and that the damage 
or harm likely to be caused to Mr Pithia’s reputation was too remote a contin- 


gency. 

Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 

In the Court of the Fourth Presidency Magistrate, Northern 
Division, Calcutta, a charge was framed, against which proceeding 
this Rule was obtained. 

Mr. Monnier (Counsel), Babus Sarat Chandra Mukerji and 
Indu Bhusan Mukerji for thé Petitioner. 

Mr. S. K. Sen (Counsel), Babus Probodh Kumar Das and 


` Syamadas Bhattacharjee for the Opposite Party. 


(1) (1890) 1. L. R. 17 Calc. 606. 
(2) (1918) 22 C. W, N. 1001. 
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Mukerji J:—The charge framed in this case runs in these 
words “that you on or about the 15th September 1923 in Calcutta 
deceived Mr. E, J. Pithia of Birla Jute Manufacturing Co., Ltd. 
by inducing him to accept a Bought Note signed by your firm as 
brokers on behalf of Santoke Chand Manik Chand, who, you repre- 
sented were a respectable firm of jute dealers carrying on business 
at 65 Noormull Lohia Lane, Calcutta, knowing that such represen- 
tation was false, and further by inducing the said Mr. E. J. Pithia 
by means of such representations to give a receipt for the said 
Bought Note, and you thereby committed an offence punishable 
under section 420 Indian Penal Code.” 

The charge, on a proper analysis, avers that the accused deceiv- 
ed Mr. E.J. Pithia by making a false representation that he or rather 
his firm was acting as brokers on behalf of Santoke Chand Manik 
Chand, who, according to the accused, were a respectable firm of 
jute dealers carrying on business at 65 Nodrmull Lohia Lane, 
Calcutta, that by the said false representation he induced Mr. E. 
J. Pithia to accept the Bought Note signed by his firm as such 
brokers and further induced Mr. E. J. Pithia to give a receipt for 
the said Bouzht Note. 

For the purposes of the present application we must proceed 
on the assumption that all the facts alleged in the charge have 
been proved ; we take it as proved that the firm of Santoke Chand 
Manik Chand has no existence and that the story of the accused’s 
firm acting as broker to that firm is a myth, and further that the 
accused gave a Bought Note in respect of 2000 bales of jute purport- 
ing to be in the name of Santoke Chand Manik Chand and induc 
ed Mr. Pethia to accept it and give a receipt for it. Do these 
facts constitute an offence punishable under section 420 Indian 
Penal Code ? 
© Section 420 Indian Penal Code says, ‘' Whoever cheats and 
thereby dishonestly induce the person deceived to deliver any pro- 
perty to any person, or to make, alter or destroy the whole or any 
part of a valuable security or anything which is signed or sealed 


and which is capable of being converted into a valuable security, 


shall be punished” &c. The receipt for the Bought Note no doubt 
is property and may also be ‘ valuable security.’ But then, where 
is the dishonesty in the transaction ?. The Bought Note has as a 
matter of fact been given by the accused to Mr Pithia, and that 
fact is acknowledged by the.receipt. So far as the delivery of the 
receipt is concerned or the making of it is concerned, assuming 
that it is a valuable security, the transaction is quite fair and square, 
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there is no question of any dishonesty at all. The accused 
cannot be said to have had the intention of causing wrongful gain 
to any person or of causing wrongful loss to avy person by induc: 
ing Mr. Pithia to make out or give him a receipt for the Bought 
Note which he had in fact made over to Mr, Pithia. Taking it at 
its utmost the accused’s intention in getting Mr. Pithia to give him 
the receipt for the Bought Note was to hold him down to the 
contract, but by no stretch of imagination can it be said that his 
intention was to cause wrongful gain or wrongful loss. As observed 
by Batty J. in the case of Bhagwant v, Kedar (1) “the word 
‘intent’ by its etymology, seems to have the metaphorical allu- 
sion to archery and implies ‘aim’ and this connotes not a casual 
or merely possible result—foreseen perhaps not as an improbable 
incident but not desired—but rather connotes the one object for 
which the effort is made—and this has feference to what has been 
called the dominant fhotive without which the action would not 
have been taken.” 

Learned counsel appearing on behalf of the complainant appre- 
ciated the difficulty of applying section 420 Indian Penal Code to 
the case and he suggested that the proper charge to frame against 
the accused would be one under section 415 Indian Penal 
Code for an offence of simple cheating. He suggested that the 
charge should be to the effect that the accused deceived Mr. 
Pithia to enter into a contract with a bogus or non-existent firm 
which he would not have done if he were not so deceived and the 
said act caused or was likely to cause damage or harm to Mr. Pethia 
in reputation or property. He contended that Mr. Pithia did actually 
sustain damage or harm to property as the contract was not fulfilled 
and the market went up and so Mr. Pithia suffered loss in money ; 
and secondly entering into a contract with a bogus firm is itself a 
disreputable thing and therefore it was likely to cause damage or 
harm to Mr. Pithia's reputation. 

Now in a case of cheating we have got to see the intention of 
the accused at the time of the offence and judge of the conse- 
quences of the act or omission itself. The loss to property sustain- 
ed by Mr. Pithia resulted not from the act which Mr. Pithia was 
induced to do viz., the entering into the contract by him, but the 
non-fulflment of the contract by the accused. Under section 415 
Indian Penal Code the damage or harm caused or likely to be 
caused must be the necessary consequence of the act done by rea- 
son of the deceit practised or must be necessarily likely to follow 


(1) (1900) I. L». R. 25 Bom. 202 (226), 
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therefrom, and the ław does not take into account remote possibi- 
lities that may flow from the act: Mojey v. Queen-Hmpress (1). 
The proximate and natural result only of the act has to be judged 
and not any vague and contingent injury that may possibly 
arise: Milton v. Sherman (2). The prosecution allege in the 
present case that the accused used the name of a bogus or non- 
existent firm, with the object of not fulfilling the contract in the 
event of the market going up, and as the market, did go up he did 
not supply the jute with the result that Mr. Pithie suffered loss. 
Such remote consequences must, in my opinion, be ignored for the 
púrposes of section 415 Indian Penal Code. 

As for the damage or harm likely to be caused to Mr. Pithie’s 
reputation, that again is too remote a contingency. A case similar 
to the present one so far as this aspect of the question is concerned 
was that of Kashinath. (Criminal Rev. No. ° 402 of 1r90ọ9) 
decided by Chandavarkar and Knight JJ. of she Bombay High 
Court. In that case the accused applied to the postal authorities 
and obtained an appointment in the Postal Department but he 


had not mentioned in his application that he was dismissed from’ 


Government service. He was charged with cheating as loss of 
reputation might accrue to the Postal Department from the employ- 
ment of a man of doubtful character. The learned Judge in that 
case observed as follows; ‘‘ Such damage or harm must be the 
proximate and natural result of the act or omission ; and we cannot 
include in it such vague and contingent injury as might arise from 
the discredit that might attach to that Department from the employ- 
ment of a man of d9Ubtful character. It has not been suggested that 
the damage to be apprehended was that which might be caused 
by the petitioner’s dishonesty, and this too would be a consequence 
too remote for the purpose of the section.” The same view was 
taken by this Court in the case of Legal Remembrancer v. Manmatha 
Bhusan Chatterji (3), in which a damage to reputation for impar- 
tiality was held as too remote for the contemplation of the statute 
and it was observed that the damage must be direct natural or 
probable consequence of the act and not the indirect and ulterior 
result of it. 

Learned counsel appearing on behalf of the complainant has 
drawn our attention to the case of Bhagwan Kessew v. Siva 
Valji (4), but in my opinion that case has no application here, 
the facts being entirely different. 


(x) (1890) I. L. R. 17 Calc. 606. (3) (1918) 22 C. W. N. root. 
(3) (1923) L L. R. 51 Cale. 250. (4) (1901) 4 Bom. L. R. 76. 
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In no view of the facts alleged in the present case is it possible 
to hold that there was any offence either of simple or of the 
aggravated form of cheating as defined in the Indian Penal Code. 
The-continuance of the proceedings therefore would mean an 
abuse of the processes of the Court ; and under: such circums- 
tances as laid down in the case of Chandi Perskad v. Abdur 
Rahman (1), itis our bounden duty to interfere. 

I would therefore make the Rule absolute and quash the 
proceedings. 

Walmsley J: I agree. 


A. T. M. Rule made absolute. 


(1) (1894) I. L- R. 22 Calc. 131, 


APPELLATE CIVIL 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Panton. 


NAGENDRA LAL CHAUDHURI 
V. 
ASHRAF ALI CHOWDHURY.* 


Jurisdiction —Appeal to wrong Court—High Couri— Proper course to follow 


A decree was originally passed for Rs gooo. A stim of Rs 8000 odd was 
paid and the balance due under the decree together with interest thereon wag 
about Rs. 2033. An objection to the execution of decree was allowed The 
decree holder preferred an appeal to the District ] udge, who dismissed it on the 
ground that no appeal lay to him under section 47 of the Code of Civil Procedure, 
as the order fell within the provisions of order 21, rule 58. On second appeal : 


Held, that the appeal to the District Judge was incompetent. 


That in such an appeal, High Court could not decide the question whether the 
case came under section 47 or under order 21 rule 58 of the Code of Civil 
Procedure. 


® Appeals from Appellate Orders Nos. 227 and 228 of 1922, against the 
orders of J. Johnston Esq, District Judge of Chittagong, dated the 18th February, 
1922, affirming those of Babu Kumud Nath Roy, Subordinate Judge, ist Court, 
of Chittagong, dated the 28th September, 1921. 
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That the proper course to follow under the circumstances was to allow the 


nppeal, to discharge the order of the District Judge, to record on the memoran- 
dum of appeal presented to that Court an order of return for presentation to the 
proper Court t: be signed by the Registrar in the High Court on the day the case 
was heard in the High Court. The memorandun would be registered as an 
appeal from original order against the order of the primary Comt; Ranjit 
v. Ramudap (1). 

Appeals by the Decree-holder. 

Application for execution of decree. 

The material facts appear from the judgment. 


Dr. D. N. Mitter and Babu Radhika Ranjan Guha for the 
Appellant. : 
Babus Dwarka Nath Chakrabarti and Rama Prosad Mookerjee 


for the Respondent. 
The judgment of the Court was as follows: e 


This appeal is against an order of the District Judge by which 
he held that no appeal lay to him under section 47 of the Code of 
Civit Procedure and that the objection raised by the judgment- 
debtor fell within the provisions of order 21, rule 58 of the Code 
of Civil Procedure, 

It is contended by the learned vakil on behalf of the appellant 
that the view taken by the District Judge is erroneous. It has 
however been pointed out by the learned vakil on behalf of the 
respondent thit the appeal to the District Judge was incom- 
petent as the decree originally passed in the suit was for Rs. gooo 
odd. It appears that a sum of Rs. 8000 odd had been paid and 
the balance due under the decree together with interest thereon 
was about Rs. 2033. But the decree having been passed originally 
for Rs. godo, the appeal lay to this Court and not to the District 
Judge. That appears to be so. The appeal to the District Judge 
was incompetent: it must be preferred to this Court, and unless 
‘that is done, we cannot decide the question which has been raised 
in the appeal before us, namely, whether the case comes under 
section 47 or under order 21, rule 58 of the Civil Procedure Code. 
The only question is whether we ought to merely dismiss the 
present appeal on the ground that the appeal to the lower appellate 
Court was incompetent leaving the appellant to pursue his remedy 
or whether we should not adopt the procedure which was followed 
in the case of Kumudini Ray v. Kamala Kant Sen (2) The 


(1) (1912) 16 C. L. J. 773 17C. W.N. 116. 
(2) (1921) 35 C. L. Je 106. 
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learned Judges in that case observed, “If the period between the 
presentation of the appeal in the Court of the District Judge and 
the order for return made by this: Court be deducted, the appeal 
now lodged in this Court is within time. The proper course to 
follow in these circumstances is that stated in Ranjit Misser v. 
Ramudar Singh, (1) namely, to allow the appeal to discharge the 
order of the District Judge to record on the memorandum of appeal 
presented to that Court an order of return for presentation to the 
proper Court to be signed by the Registrar and finally to regard 
the memorandum as presented in this Court on this day. The 
memorandum will now be registered as an appeal from an original 
order against the order of the Subordinate Judge passed on the 
3rd March, 1920, and in the exercise of the discretion vested in the 
Court under section 5 of the Indian Limitation Act, we hold that 
the appeal so registered is in time. The paper book will be pre- 
pared and the appeal heard in due course as a first appeal. We 
order accordingly.” 

We make a similar order in this case. 

The additional court fee payable on the memorandum of the 
appeal in this Court must be paid by the appellant within one 
week this day. l 

The appellant must pay to the respondent his costs in all the 
Courts, including the costs of this Court. The hearing fee is 
assesssed at two gold mohurs in this appeal. 

This judgment governs appeal No. 228 of 1922 in every respect 
except that we assess the hearing fee in this appeal at one gold 
mohur. — 

A. T, M. Appeals allowed 


u) (1912) 16C. L Jo 773170. WN 116. 
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Before Sir Asutosh Mookevize, Knight, Judge, and Mr. Justice 
Suhrawaray. 


NANIBALA DASI AND ANOTHER 
y. 
ICHHAMOYEE DASI AND OTHERS.“ 


Appeal—App eal against preliminary decree after the passing of final decree — 

Memo of appeal converted into combined appeal. 

The right of appeal from interlocutory orders ceases after the disposal of the 
suit. This rule is equally applicable to cases of suits in which there is 
first a preliminary decree and ultimately a final decree. This principle 
is applicable even though the decree may not have been formally drawn 
up. : 

Where the appeal against the preliminary decree had been lodged 
before the final decree was made, the final decree was deemed to be a 
contingent one, liable to be superseded by the modification or reversal of the 
preliminary decree. 

A preliminary decree for partition was made onthe sth April, 1922. 
The Court thereupon directed that the 18th April 1922 be fixed for the appoint- 
ment of a commissioner and the plaintiffs were called upon to deposit the 
requisite fees and copies by that date. On the 1st May, 1922, the suit 
was dismissed as owing to non-deposit of costs as directed no partition could 
be effected. On the trth May, 1922, the plaintiffs preferred an appeal against 
the preliminary decree : 


Held, that the appeal was incompetent. 


That in the circumstances of the case, the memorandum of appeal was 
‘allowed to be amended so as to enlarge its scope and convert it into a com- 
bined appeal against both the preliminary and the final decree: Dattatraya 


v. Ajmuddin (1) and other cases. 
Appeal by the Plaintiffs. 


Suit for partition. 


The material facts appear from the judgment. 

Babus Dinesh Chandra Roy and Khagendra Nath Mitra for 
the Appellants. 

Babus Mahendra Nath Ray, Surendra Nath Ghosal, Promode 
Kumar Ghose and Sailes Charan Mitra for the Respondents. 


The judgment of the Court was delivered by 


*Appeal from Original Decree No. 160 of 19232, against the decree of 
Babu Asutosh Pal, Subordinate Judge of Murshidabad, dated the sth April, 


1922. 
(1) (tgts) 18 Bom. L. R. 76. 
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Civit ‘Mookerjee J: This is an appeal by the plaintiffs against the 
1933» preliminary decree in a suit for partition. 
ng? ' 
Nanibala A preliminary objection has been taken to the competence of 
jikan oyi the appeal on the ground that when it was lodged in this Court, the 
— - final decree in the suit had-already been made by the Subordinate 


December, tg. 


Judge and yet no appeal against that final decree was then or has- 
at any time since then been filed. The facts material for the 
determination of this question may be briefly stated. 


The preliminary decree was made on the sth April 1922. The 
Court, thereupon directed that the 18th April r922 be fixed for 
the appointment of a commissioner and the plaintiffs were called 
upon to deposit the requisite fees and copies by that dte. The 
plaintiffs failed to comply with this order ani the case was adjourn- 
ed from time to time. On the rst May 1927, the following order 
was recorded: ‘ The plaintiffs have not deposited the- costs for 
the execution of the commission as directed by the Court, so no 
partition could be effected. Hence th: suit is dismissed.” On 
the 11th May 1922 the plaintiffs lodged the present appeal in this 
Court against the prelininary decree which hal been drawn up, 
signed and sealed on th: 23th April 1922 ; and as may be antici- 
pated, the memorandum of appeal makes no reference tothe final 
decree. In these circumstances, the respondents have urged that 
the appeal is incomp etent. The contention in substance is that 
after the suit had been finally dismissed on the rst May, 1922,.the 
plaintiffs were not competent to prefer an appeal against the prelimi- 
nary decree alone and that it was incumbent’ on them to prefer 
an appeal as well against the final decree as against the preliminary 
decree. This contention is supported by the decisions in 
Baikunta Nath Dey v. Nawab Salimulla Bahadur (1); Mackenzie 
v Narsingh Sahai (2); Khirodamoyi Dasi v, Adhar Chandra 
Ghose (3) ; Sadhu Charan Dutta v. Haranath Dutta (4) and 
Kuloda y. Ramanando (5). The principle which underlies these 
cases is that the right of appeal from interlocutory orders ceases 
after the disposal of the suit. This rule is equally applicable to 
cases of suits in which there is first a preliminary decree and ulti- 
mately a final decree. 


We may add that this view is not in conflict with that adopted 


(8) (1907) 6 C. L. J. 547; 12 C. W. N. 590, | 

(2) (1909) J. L. R. 36 Cale. 762; 10C. L. j. 113. 

(3) (1912) 18 C. L. J. 321. (4) (1914) 20 C. W. N. 241. 
(5) (1921) 33 C» L. J. 4143 25 C. W. N. 776. ; 
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in Ram Nath v. Basanta (1); Nistarini v. Rai Mohun (2); 
Abdul Jalil v. Amur Chand (3) 3 Atul v. Kunja Bekari (4); Atel 
v, Kunja Behary (5); Peary Mokun v. Chandra Sekhar (6) 
and Bhagwan v. Ishan (7). In these cases, the appeal against the 
preliminary decree had been loiged before the final decree was 
made and it was ruled that the final decree must be deemed a con- 
tingent decree or in the words of Turner L. J. in Shamapurshad vy. 
Hurropurshad (8), a subordinate and dependent decree, liable 
to be superseded by the modification or reversal of the preliminary 
decree, which was the subject matter of an appeal before a supe- 
rior tribunal when the final decree was ‘ made on the basis thereof 
in-the primary Court. In this connection, reference may be made to 
the’ decision in Ashutosh v. Upendra (9); Kuppusamy v. Reg- 
mah (10) ; Zemindari of Pangidigudem v. Rani Venkatappaya (11), 
where the doctrine of dependent judgments is explained and appli- 
ed. There is consequently, no conflict in ‘principle between 
the two series of cases as explained in Mea Hussain v. Samir (12); 
but this does not appear to have been fully appreciated in some 
of the cases in the books, such as, Ariya Mal v. Bisham- 
bhar (13); Muhammad Akhtar v. Tasaddug (14); Kanahatya v, 
Lirvbent (15); Lakshmi v. Maru (16); and Ramuvien v. Veerappu- 
dayan (17). The decision in Bhagwan vy. Jshan (7), which 
belongs to the second category of cases does, - however, call for one 
observation in that case, the appeal against the preliminary 
decree was deemed competent, though prefered after the final 
decision had been pronounced, on the ground that no formal docu- 
ment described as a decree had been drawn up and signed at that 
lime. This view cannot be defended on principle, and is opposed 
to that adopted by Brett J in Xhivedamoyi Dasi v. Adhar Chandra 
Ghose (18), where it is pointed out that the final decree, when 
formally drawn up, must bear the date of the final judgment, Conse- 
quently, the principle enunciated in the first class of cases should 
be held applicable, even though the decree may not have been 


(1) (1913) 18 C. L. J. 2093 17 C. W. N. 868. (2) (1913) 18 C. L. J. 214. 


(3) (1913) 18 C. L. J. 223, (4) (1915) 22 Č. L. J. go. 
(5) (1917: 27 C. L. J. 451. (6) (1915) 19 C. W. N. 1132. 
(7) (1918) 22 C. W. N. 531. (8) (1865) 10 M. I. A. 203. 


(9. (1916) 24 C. La J. 467; 21 C.W. N 564. 
(10) (1912) 24 M. L. J. 190. 


(11) (19190) 37 M. L. |. sot. (32) (1922) 68 I. C. 475. 
(13) (1910) I. L. R. 32 All, 225. (14) (1912) I. L. R. 34 All. 493. 
(15) (1914) l. La. R 36 All, 532. — (16) (1911) I. L. R. 37 Mad. 2g. 


ts 7: (1912) 1. L. R. 37 Mad. 455. (18) (1912) 18 C. L. J. 321. 
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er formally drawn up. This leaves no room for doubt that the preli- 
1923. minary objection is well-founded in the present case. 
N baat A The question next arises, whether the appeal should be dismissed 
v. on this ground. We have come to the conclusion that in the 
Ichhamoyee. 


circumstances of this case we should adopt the course sanctioned 
by Subramania v. Palachakrapaín (1), ‘and Kuloda vy. Rama- 
nand (2), namely, allow the memorandum of appeal to be amended 
so as to enlarge its scope and convert it into a combined appeal 
against both the preliminary and the final decrees : Dattatraya v. 
Ajmuddin (3) ; Balwant Sing v. Sakharam (4); Damodar v. Hari- 
bandh (5). The decision of the Judicial Committee in Pramatha- 
nalk Roy v, Lee (6), which shows that a litigant cannot utilise 
his own laches to obtain an extension of time, plainly does not bar 
the exercise of our discretion in this case under section s of the 
Indian Limitation “Act. On the other hand, reference may be 
made to Ranjit v. Ramudar (7), and Kumudini v. Kamala (8) 
‘where an appeal of one class was allowed to be converted into 
an appeal of another class, and time was extended for the purpose. 
On the verbal application of the appellants we consequently direct 
that the memorandum of appeal be amended so as to make the 
appeal an appeal not merely from the preliminary decree but also 
from the final decree dated the rst May, tg22. The appellants 
undertake to annex to the memorandum of appeal a certified copy 
of the order dated the rst May, 1922, as no formal final decree was 
drawn up by the lower Court. He further undertakes to apply. in 
this Court tomorrow for the requisite copy, as the records are 
here, and the copy will be furnished to him as early as practicable. 
The copy will then be annexed to the memorandum of appeal as 
amended. When this has been carried out, the appeal will be 
set down for disposal on the merits as a combined appeal against 
the preliminary decree and the final decree. The respondents 
are allowed their costs of this hearing, which we assess at three 
gold mohurs ; and they will be entitled to retain these costs 
(which will be entered in the decree of this Court) irrespective 
of the ultimate result of the appeal. 


Mookerjee, 7, 


(1} (19t3) M. W. N. 140. 

(2) (1921) 33 C. L. J. 414. (3) (1915) 18 Bom. L. R. 76, 
(4) (1915) 18 Bom L. R. 80 note. 

(5) (1921) M. W. N. 558. 

(6) (1922) L R. 49 l. A. 207; 37C. L. J. 36. 

(7) 1912) 16 C. L. J. 77; 17 CW. N. 116. 

(8). (1921; 35 C. L. J. 106. 
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The appeal will be set down for further orders on the 14th 
January, r924 ; and if on that date it transpires that our order has 
not been carried out by reason of laches of the appellants, the 
appeal will stand dismissed with costs. Meanwhile the appellants 
will be at liberty to amend the memorandum of appeal. 


A, Le M. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and 
Sir Ernest Fletcher Knight, Judge. 


“ KHAJE SAMSHUDDIN 3 
Y, || 
is PEARI LAL DAS AND OTHERS. 


Municipal tax— Water rate—Latrine fee—Co-sharer—Occupier— Rateable 
occupation, 


A co sharer who is not in actual possession and enjoyment ofa holding withe 
in the jurisdiction of the Municipality, is not liable for water rate and latrine fee. 

Bare ownership does not constitute rateable occupation: Smith v. New 
Forest Union Committee (1). 


Every owner is not an GESI just as every occu pier is not an owner. In 
order to constitute rateable occupation, there must be a use and enjoyment which 
is or is capable of being beneficial : Liverpool Corporation v. Chosley Union (2) ; 
and Winstanley v. North Manchester (3). 


Appeal by the Defendant No. 5. 

Suit for recovery of arrears of Municipal rates. 

The material facts appear from the judgment of the learned 
‘Acting Chief Justice. 

, Babu Gunada Charan Sen forthe Appellant. 

Dr. Sarat Chandra Basak, Babus Surendra Chandra Guha 
and Bepin Chandra Bose for the Respondents. 

The judgments of the Court were as follows : 


# Appeal from Appellate Decree No 600 0f 1917, against the decree of Babu 
Sukumar Bhattacharyya, Subordinate Judge of Dacca, dated the 3tst October, 
1916, affirming that of Babu Surendra Nath Mitra, Munsiff “of Dacca, dated the 
4th May, 1926. 

(1) (1889) 61 L. T. 870. (2) (1gt2)1 K. B. 270. 

(3) (1908) 1 K. B. 836; (t910) A.C. 7. 
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Mookerjee A. C. J :—This isan appeal by the fifth defendant 
in a suit instituted by the-chairman of the commissioners of the 
Dacca Municipality for recovery of arrears of Municipal rates in 
Tespect of a holding within the jurisdiction of the Municipality. 
There is no dispute that all the five defendants are owners of the 
holding. The fifth defendant, however, pleaded that he was not 
an occupier of the holding, which was really occupied by his co- 
‘Sharers, the first four defendants. The claim is for a sum of Rs. 


740 4 annas made up as follows: Rs. As. P. 
House rate ale = wai 420 0 o 
Water rate vee ace 210 0 Oo 
Latrine fee n Gi mee IIO 4 O 


It is clear from section 103 of the Bengal Municipal Act read . 
with section 85 (b) that the house rate is leviable from all the 
owners, Section 279 (3) read with section 86 (d) makes the water- 
rate payable by the occupiers, while section 322 (1) read with 
section 86 (f) makes the latrine fee payable by the occupiers, 
The Courts below have overruled the defence of the fifth defen- 
dant on the ground that he was in constructive occupation of the 


-holding. We are of opinion that this view cannot possibly be 


maintained. 

The Bengal Municipal Act defines the term ‘owner’ but does 
not define the term ‘occupier.’ The meaning, of ‘occupation’ ina 
similar connection was dicussed in the case of Tie Queen v. St. 
Pancras Assessment Committee. (i). It was there pointed out that 
occupation for purposes of assessment of rates includes actual 
Possession as its primary element, for legal possession does not of 
itself constitute occupation. An example was given to illustrate 
the meaning of this test :—The owner of a vacant bouse is in legal 
possession, but as long as he leaves it vacant he is not rateable for 
it as an occupier ; yet, if he furnishes it and keeps it ready for 
occupation whenever he pleases to go to it, he is an occupier though 
he may not reside in it one day ina year; on the other hand, a. 
person, who without having any title takes actual possession of a 
house or piece of land, whether by leave of the owner or against 
his will, may well be the occupier of it. See also Mayor of 
Southend on Seay. White (2); Yates v. Chorlton (3). The subs- 
tance of the matter is that bare ownership does not constitute rate- 
able occupation: Smith v. New Forest Union Committee (4) ; or in 
other words, every owner is not an occupier, just as every occupier 


(1) (9877)2 Q. B D. 581. ~ {2} (1900) 83 L. T. 408. 
(3) (1883) 48 L. T. 872. (4) (£889) 6k L, T. 870. 
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is not an owner; in order to constitute rateable occupation, there oe 
must be a use and enjoyment which is or is capable of being 1920. 
beneficial : Liverpool Corporation v. Chosley Union (1) ; Winstanley Samshudd'n. 
v. North Manchester (2). In the case be‘ore us, the materials on oe 


the record show that the fifth defendant was not in occupation of =e 
the holding which was really in the occupation of his cosharers, Mookerjee, 4. C. F. 
Under such circumstances, we are of opinion that the fifth E 
defendant is not liable for the water rate and latrine fee, when 
neither he nor any member of his family really enjoyed the benefit 
of the water or the latrine. 
The result is that this appeal is allowed and the decree made 
by tbe Court below modified: the decree will be in favour of the 
` Municipality for the sum of Rs. 420 on account of house-rate 
against all the defendants, and there will also be a decree for the 
balance of the claim, namely Rs. 320-4 annas agalhst the first four 
defendants, on account ot water rate and latrine fee, 
The plaintif Municipality will pay the fifth defendant half his 
costs in all the Courts. 


Fletcher J. I agree. 
A. T. M. Appeal allowed : Decree modified, 


(1) (1912) 1 K. B. 270. 
(2) (1908)1 K B. 836; (1910) A. C. 7. 





| Before Sir Asutosh Mookerjee, Knight, Judge, and Mn Justice 


Rankin, . 
a AKHILESWARI DASI AND ANOTHER ë 
IVIL. 
J. nee 
19243. 
HARI CHARAN MIRDHA AND ANOTHER,“ me 


November, 14. 
a 


Grani, revocation of—Frobate and Administration Act (V of 1881), Sec. 50— 
‘Fust cause’—Non-citing of necessary party—Guardian-ad-litem fo Je 
appointed—' Citation’ object of— Will, genuineness of, when to be proved. 


No question of genuineness of will arises for consideration till the Court 


has decided that the grant of probate or letters of administration should be 


"Appeal from Original Decree No. 37 of 1923. against the decree of R., R. 
Garlick Esq., District Judge of Khulna, dated the grd August, 192}. 
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revoked on one or more of the grounds specified in section 50 of the Probate 
and Administration Act. The only matter for consideration upon an applica- 
tion for revocation is whether the applicant has made out a just cause for revoca- 


‘tion. The application cannot be thrown out at this stage on the ground that the 
-applicant has not adduced evidence sufficient.to throw doubt upon the genuineness 


of the will ; Mokshadayin? v. Karnadhar (1) and Durgagati v. Saurabini (2). 


A reversioner is entitled to a special citation. A grant of letters of adminis- 


‘ tration without citing him, is defective : Brindaban v. Sureswar (3) and Shyama 


Charan y. Frafulla (4). 


The object of issue of citation is that all persons whose interests are or may be 
adversely affected by the decree of the probate Court shall have notice of the 
proceedings and an opportunity of intervening for the protection of their interests. 
This purpose is not achieved merely by issue of citation to infants (reversioners) 
and the propounder should take steps forthe appointment of a puardian-ad litem: 


` Dwijendra v. Golok (5) and other cases. 


Appeal by the Applicants. 
, Application for revocation of letters of administration, 
The material facts appear from the judgment. 
Babus fJoges Chunder Roy and Mukund Behari Mallik for 
the Appellant. 


Dr. Sarat Chandra Basak and Radhika Ranjan Guka for the 
Respondents. 


The judgment of the Court was delivered by 


Mookerjee J: This appeal is directed against an order of 
dismissal made on an application for revocation of letters of 
administration with copy of the will annexed, granted to the res- 
pondent on the 7th October, 16912, in respect of the estate of one 
Ram-Chandra Mirdha, who made a will on the 4th February, 
1912. He died a week later, leaving a widow and two daughters 
by a predeceased wife. On the 26th August, 1912, the respondent 
who is the son of the first cousin of the deceased: applied for letters 
of administration with a copy of the will annexed. It was pointed 
out by the-officer of the Court: that the information supplied in the 
petition was not adequate and that as two infants were interested in 
the estate, the petitioner should state the names .of persons who 
might act as guardians, The petitioner complied with the requisition 
and proposed the maternal uncle of the ‘infant daughters of the 


(7) (1914) 19 C. W. N. 1108. 

(2) (1906) I. L. R. 33 Cale, toor ; 10 C. W. N. 955. 
(3) (1909) 10 C. L. J. 263. l 

(4) (1915) 21 C. L. J. 557; 19 C. W. N. 882. 

(5) (1914)21 Ce L. Ja 287; tg C. W. N. 747: 
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deceased as their guardian. In these circumstances, one would 
have expected that, in the normal course of events, special citation 
would be issued upon the infants and their proposed guardian. 
But for some unexplained reason this was not done, though general 
and special citations were directed to issue. The notices directed 
to the infants were taken to the house of their father, and as the 
girls could not be found, the notices were affixed to the thatch. No 
appearance was entered on their behalf and the letters of adminis- 
tration were granted ex parte on the 27th February, 1912 ; pursuant 
to this order, the letters were issued on the sth December, 1912. 

The present petition for revocation was made by the daughters 
on the ryth February, 1921, shortly after they had attained their 
majority. The application was made under section so of the 
Probate and Administration Act and the “just cause” assigned 
was that the proceedings were defective in substance inasmuch as 
citation had not been issued upon the petitioners. There was 
manifestly no answer to the application; the grant should have 
been revoked and the propounder should have been called upon 
to prove the willin solemn form. The proceedings in the Court 
below, however, took an extraordinary course. The case was 
repeatedly adjourned at the instance of the objector, who was not 
ready to oppose the application for revocation, and ultimately 
the petitioners for revocation were called upon to produce evidence 
to show that the will was not genuine. The District Judge went 
into evidence and came to the conclusion that “the will was 
genuineand that there was no reason to revokeit.’ On this 
ground the revocation petitiou was dismissed with costs. We are 
of opinion that the order made by the District Judge cannot 
possibly be supported. 

It is an elementary principle that no question of the genuine- 
ness of a will arises for consideration till the Court has decided that 
the grant of probate or letters of admininistration must be revoked 
on one or more of the grounds specified in section 50 of the 
Probate and Administration Act. The only matter for considera- 
tion upon an application for revocation is whether the applicant 
has made out a just cause for revocation. The application cannot 
be thrown out at this stage on the ground that the applicant has 
not adduced evidence sufficient to throw doubt upon the genuine- 
ness of the will: Mokshadayini v. Karnadhar (1) ; Durgagats v. 
Sauvabini (2). In the case before us the only question which 


(1) (1914) 19 C. W. N, 1108. 
(2) (1906) 1. L. R. 33 Calc. 1001; 10C. W. N 955. 
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Civit, ` could be properly considered by the District Judge was whether 

1923. the proceedings to obtain the grant were defective in substance 

Akhilecvari Dasi  Decause the grant was made without citing parties who ought to 

_ 2- have been cited. Upon that matter there could be only one 
Hari Charan. ; ; E 

ae answer. The infant daughters were the reversionery heirs to- the 

EES 7. estate left by their father and hut for the will would have succeeded 

thereto by right of inheritance after the death of their stepmother. 

They were consequently entitled to special citation : Bzindaban v, 

Sureswar (1); Shyama Charan v. Prafulla (2). The object of 

issue of citation is that all persons whose interests are or may be 

adversely affected by the decrees of the probate Court shall have 

notice of the proceedings and an opportunity of intervening for the 

protection of their interests. This purpose is not achieved 

merely by issue of citation to infants and the propounder 

should take stepS for the appointment of a guardian-ad-litem , 

Dwijendra v. Golok* (3); Rebells v, Rebelis (4); Shovoshibala v. 

Anandamoyee (5). Inthe present case no guardian-ad-litem was 

appointed and the issue of notices to the infants was clearly of 

no avail. A grant made under such circumstances cannot be 

supported. 

The result is that this appeal is allowed and the order made 

‘by the District Judge set aside. The grant made on the 7th 

October 1912, wlll stand revoked and the respondent will be 

called upon to prove the will in solemn form. There will be 

no order for costs either in this Court or in the Court 


below. 
A. T. M. Appeal allowed. 


(1) (1909) 10 C. L. J. 263. 

(2) (1915)21 C. L. J. 557; 19 C. W., N. 882. 
(3) (1914) at C. L. J. 287 ; 19 C. W. Nu 747° 
(4) (1897) 2 C. W. N. 100. Š 
(5) (1906) 12 C. W. N. 6. 
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Before Sir John George Woodroffe, Knight, Judge, and Mr. 
Justice Cuming. 


BEJOY KUMAR ADDY AND OTHERS 
v. 
SECRETARY OF STATF FOR INDIA IN COUNCIL 4 


Compensation—Land, acquisition of—Permanent tenant holding on condition— 
Condition that no compensation on resumption—Government as landlord— 
Acquisition for Corporation—L ease, if existing. 


A certain land was held by the appellants under a document giving a pete 
manent interest on payment of revenue. There was a stipulation in the lease 


tbat “‘if any portion or the whole of this land be required for the Government l 


we shall give up the same without any compensation.” The Government as 
landlord did not resume the land. The land was acquired under the Land Acquisi- 
tion Act for the Corporation and at its expense : r 

Held, that the claimants appellants were entitled to såme compensation. 

That the stipulation mentioned in the lease did not make the grantee a tenant- 
at-will, 

That the lease was, subject to the Land Acquisition proceedings, subsisting. 


That the guestions were, what was the value of the tenancy containing that 
clause and what was the interest of the Government and the value of such 
“interest. 


Appeal by the Claimants. 
Proceedings under the Land Acquisition Act. 
The material facts appear {rom the judgment. 


Sir Asutosh Chaudhuri, Babus Brojo Lal Chakrabarti, Antlen- 
dra Nath Roy Choudhury and Gour Mohan Dutta for the Appel- 
lants. 

Babus Ram Charan Mitra and Surendra Nath Guha for the 
Respondents. 


The judgments of the Court were as follows: 


- Woodroffe J :—The point which really arises in this case seems 
to me to have been missed. The Government determined to 
acquire certain land under the provisions of the Land Acquisition 
Act fora public purpose which proceedings appear to be in order. 
That land is held by the appellant under a document giving a 
permanent interest on payment of a revenue of Rs. 9-1-10 to Govern- 
ment. The document contains the following stipulation. “If any 


# Appeal from Original Decree No, 156 of 1919, against the decree of A. J, 
Chotzner Esq., Special Land Acquisition Judge of 24 Perganas, dated the oth 
February, 1919, 
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portion or the whole of this land be required for the Government 
we shall give up the same without any compensation.” The land 
has been valued and no objection has now been taken on that 
ground. It is admitted by each side that each party, the claimant 
and the Government, has an interest in the compensation. The 
only question is what is that interest and its value. The Collector 
said as follows :—“Objection is taken to valuation and apportion- 
n.ent by party No. 2 who claim compensation. at the rate of Rs. 
5000 per cottah. They allege that the entire value of the land 
should have been awarded to them minus zo years’ purchase of the 
annual rent though there is a condition in the Kabuliat that in the 
event of the land being acquired by Government the holder must 
relinquish it without receiving any compensation.” On the ground 
of this stipulation for relinquishment, the entire amount was award- 
ed to Governmelx. The learned Judge has done the same thing. 
The appellant has “also misconceived his case as evidenced by 
some of his grounds of appeal. It has been argued that the 
stipulation is invalid as being repugnant. I donot think so. The 
land is given permanently subject to one condition.that, if it or 
a part thereof is required for Government, it must be returned. 
We then must give some effect to these words which I think are 
binding. These words have no reference to the Land Acquisition 
proceedings, that is, the Government does not take the land under 
the stipulation contained inthe document creating the tenancy but 
under the Land Acquisition Act. The confusion has arisen out of 
the fact that it is one and the same Government though in a different 
capacity in each case—in one case as landlord and in the other as 
general administrator. The position then is this: The claimant 
is entitled to some compensation. The stipulation mentioned does 
not say otherwise. It does not say that, if the land is acquired for 
Land Acquisition purposes, no compensation is to be given. What 
it says is that, if the land or a portion thereof be required for thé 
Government, it is to be given up without compensation. The issue 
then is “What is the value of the claimants’ interest under a docu- 
ment Which contains such a clause?” In my opinion, this stipula- 
tion does not make the tenancy one at will. The Government 
cannot say “go” without any reason. This would be repugnant to 
the grant lt can only claim back the land if it is required for the 
Government. Is it now required for the Government within the 
meaning of the stipulation? I think not. The land is not required 
for the Government but for the Corporation and at thé expense of 
the Corporation. The result is that the land has been acquired 


Vou. KL.) HIGH COURT. 


under the Land Acquisition Act and not taken back under the 
stipulation and, therefore, that stipulation has never yet been put 
in force. The lease is, subject to the Land Acquisition proceedings 
subsisting. The “question then is: What is the value of the 


tenancy containing this clause under which action might have been ; 


taken but was, in fact, not taken before the commencement of the 
Land Acquisition proceedings ? What again is the interest of the 
Government and the value of such interest? These questions have 
not been determined. We must, therefore, set aside the order of 
the Judge and remand the case to him to enquire into and deter- 
mine the respective shares of the claimant and the Government in 
the sum awarded, 

As regards costs, if before the hearing of the case on remand the 
Government make an offer to the claimant which is accepted, then 
in that case both parties will bear their own costs of this appeal ; if 
such offer is made and not accepted, the Government will be 
entitled to the costs of this appeal, if the amount of the share of the 
money given to the claimant does not exceed the amount offered 
by the Government and not accepted. If no offer is made, the 
costs of this appeal will follow the result of the order on remand. 

Cuming, J.—I agree. : 


A, T. M- Case remanded. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
 - Rankin 


SECRETARY OF STATE FOR INDIA IN COUNCIL. 


in, v. 
BEJOY. KUMAR ADDYA AND OTHERS.* 


Compensation—Land, acquisition of—~Permanent tenant holding on condition 
—Condition of no compensatian.on resumplion—Government as landlord 
—Tenant at will—Appellate Court. 


The ‘respondents held the land acquired under a grant made in their favour on 
the ist February, 1861 by the Collector. The settlement was permanent, but 


under a clause in the deed it wag stipulated that if any portion or whole of this 


* Appeal from Original Decree No..256 of 1922, against the decree of F. W. 
Ward Esq., Special Land Acquisition Judge, 24 Parganas, dated the 26th May, 
1927. g 
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land was required for the Government they (the tenants) should give up the same 
without any compensation. The land was acquired for the Corporation and at its 
expense. The Government as landlord did-not resume the land during a period 
of 53 years : 


Held, that the compensation awarded to the Government landford, namely, 
tho capitalise 1 value of the revenue and one-eighth of the -amount awarded as 
compensation, was Prima facie fair. 


Even where the tenancy is so precarious as that of a tenant-at-will, his interest 
in the jand may have appreciable market value within the meaning of section 23 
of the Land Acquisition Act: Sadhu Charan v Secretary of State (1) 


It is the duty of the appellant to satisfy the Court of appeal that the decision 
of the trial Court is erroneous: Faérunissa y. fsarus (2), and Nabakishore v. 
Upendrakishore (4). 


Appeal by the Secretary of State. 

ApportionmetN case under the Land Acquisition Act. 
The material facts appear from the judgment 

Babu Surendra Nath Guka forthe Appellant. 


Dr. Sarat Chandra Basak, Babus Anilendra Nath Rai Chow- 
Åhu:y and Gour Mohan Dutt for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J:—This is an appeal by the Secretary of State. 
for India in Council in an apportionment case under the Land’ 
Acquisition Act. 

The respondents held the property acquired, under a grant 
made in their favour on the rst February 186r by the Collector of 
the 24 Perganahs. The settlement was permanent, buta clause 
was added at the end of the lease in the following terms: “If any 
portion or the whole of this land ‘be required for the Government, 
we shall-give-up the same without any compensation.” The Govern- 
ment, as landlord, has never exercised its power to resume the land 
by virtue of this clause. On the other hand, on the sth May, tora, 
a declaration ‘was made under aection 6 of the Land-Acquisition 
Act that the land was to be acquired for the purposes of a road 
in continuation of the Kali Temple Road, westward to Tolly’s 
Nallah. This declaration was published at the instance of tha 
Calcutta Corporation whlch required the land for public purposes. 
The Collector refused to make .an award on the ground that the. 
land belonged ‘to the Government‘and that it was not necessary to. 
make an award under the provistons of the Land Acquisition Act 


(1) (1919) 31 C. LJ. 63-3 24°C. W. N. 184. (2) “(1ga1) 25 C. W. N 866. 
t3) {1921} <6 C. W. N. 323; 95 C. L. J. 116. 2N 


Vou. XL,] a HIGH COURT, 


in respect’of. property owned by the Government itself, This -view 
was negatived by this Court: Bijoy Kumar Addya v. Secretary of 
State. for India in Council (1)..and an award’ was subsequeitly 
made. No: hing however was: allotted. to the respondents on the 
ground that they were tenants-at-will ; it was evidently overlooked 
that even where the tenancy - is sO ‘precarious as that of a 
tenant-at-will, his interest in the .land may have appreciable 
market value within the meaning of:section 23 of the Land Acquisie 
tion Act: Sadhu Charan v. Secretary of State (a). There was a 
further appeal to this Court and on the rst June, rgar, Woodroffe 
and Cuming JJ. held that the ‘stipulation mentioned in the lease 
did not make the grantees tenants-at-will : Bejoy Kumar v. Secretary 
of State (3). An award has now.been made and. the. amount has 
been distributed between the tenants and the Government as the 
landlord. The Land Acquisition Judge has held “that the Govern- 
ment should have, besides the capitalised value of the revenue, 
one eighth of the amount awarded as compensation. We are not 
concerned with the accuracy of the calculations made by the 
Judge in order to determine the present value of a perpetual lease 
which is resumable at the option of the landlord but has not been 
resumed during a period of 53 years. We are of opinion that the 
distribution made by the Judge is ssima facie fair. The Govern- 
ment did not put into operation the resumption clause for a period 
of 53 years. The Government did nut move when approached 
by the Corporation with the request that the land should be 
acquired for public purposes. In such circumstances- we are not 
prepared to say that the share of the compensation money. which 
has been awarded to the Government is inadequate. As Lord 
Buckmaster observed in Fakrunissa v. TIsarus Sadik (4) and 
Nabakishore v. Upendrakishore (5), it is the duty of the appellant 
ta satisfy the Court of appeal that the decision. ‘of the trial Court 
is erroneous ; the appellant here has not discharged that burden. 

The result is that the award made by the Court below is 
affirmed and this appeal is dismissed with costs. We assess the 
hearing fee at three gold mohurs. 


A, T. M, o Appeal dismissed. 


(1) i1916) 25 C. L. J. 476. 
(2) (1919) 31 C. L. J. 63 ; 24 C. W. N. 184. (3) (1921) 40 C. L. J. 301, 
(4) (igat) 25 C. W. N. 866. i i 
. (5) (1921)-26 C. W. N. 322 ; 35 C. L. J. 116. 
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CRIMINAL REVISION. 


b Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
Hugh EEI, Knight, Judge. 


CRIMINAL. . - 
ii: AMEERUDDI PRAM ANICK. AND OTHERS 
uly, ai v. 
Rig EMPEROR.* 


Sentence——Separate sentences, if legal—Rioting and wrongful confinement - 

Penal Code (Act XLV of 1860,) Secs. 71, 1475 342, 149- 

Separate sentences for rioting under section 147 and for wrongful confine « 
ment under section 342 read with section 149, Indian Penal Code, are illegal 
under the provisions of section 71 of that Code. 

Application fer Revision under section 435 of the Code of Cri- 
minal Procedure. ? 


One Enwat Ali was a éurgadar in respect of a plot of land under 
one Sabed Ali. When he began to plough the land, the accused 
and others came there armed and attacked him. For fear of 
his life he first ran to his dai where he was chased by the 
accused. Finding that he was unsafe he took shelter in another 
house in which he was caught and taken to the house of accused 
Rahim where he was confined. 


The accused were convicted under section 147 and section 
342 read with section 149 Indian Penal Code and sentenced to 2 
months and 3 weeks rigorous imprisonment. 


Babu Dinesh Chunder Roy for the Petitioners. 
No one for the Crown. 
. The judgments of the Court were as follows : 


Sanderson C.J: This is a Rule granted by two of my learned 
Fuly, 22. brothers calling upon the District Magistrate to show cause why 
the conviction and sentence passed un the petitioners Ameeruddi 
Pramanick, Gani Pramanick and Kazeam Pramanics under section 
342 read with section 149 should not beset asideon the ih 
ground stated in, the petition. 
The 7th ground was that the order of separate sentence passed 
On the petitioners was illegal. 


*Criminal Revision No. 416 of 1934, against the order of G. C. Sen Esq P 
Sessions fudge of Pabna and Bogra, dated the 24rd April, 1924, affirming that 
of Babu Abhaya Charan Chatterjee, Deputy Magistrate of Serajgunj, dated the 
4th March, 1924. ee 


Von. KL.) HIGH COURT. 


The learned vakil has stated that he cannot argue that the 
conviction should be set aside : and, he has confined his argument 
to the question whether the imposition of separate sentence under 
section 342 read with section 149 was illegal, We are of opinion 
that it was, by reason of the provisions of section 71 Indian Penal 
Code. , 

Consequently, the Rule should be made absolute and the sen- 
tence of three weeks’ rigorous imprisonment under section 345 
must be set aside. 

We draw the attention of the lower Court to the case of Alim 
Sheikh v. Shakazada Singh (1) and also to the case of Keamuddj 

` Kavikar vi Emperor (2). 

The bail bonds of the petitioners will be cancelled. 

Walmsley J. I agree. 


; r 
A. T. M. q Rule made absolute. 


(1) (1904) 8 C. W. N. 483. (2) (1923) I. L. R. 51 Calc. 79. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Rankin. 


RAMPADO SIRKAR AND OTHERS 
7. . 
. ATORE DOME.* 


Ejectment—Sub-tenancy— Homestead portion of agricultural holding—Parcels 
“included in sub-tenancy—Origin of tenancy. 


= In the absence of a local custom or usage, the homestead portion of an agri- 
cultural holding is governed by the provisions of the- Bengal Tenancy Act, pre- 


cisely in the same manner as the portion under actual cultivation: Babu Ram v. 
Mahendra (1). : 


*Letters Patent Appeal No. 2 of 1922, against the decree of Mr. Justice 
Newbould, dated the rath January, 1922, in Appeal from Appellate Decree 
No. 1496 of 1920, against - the decree of B. N. Rau Esq, District Judge 
of Murshidabad, dated the, 24th March,, 1920, reversing ,that of Babu 
Sures Chundra Sen, Munsiff of Berhampur, dated the 2grd December, 1918. 

(1) (1904) 8 C. W. N. 454, | 
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The question, whether a case is governed by the Bengal Tenancy Act or'by the 
Transfer of Property Act, depends upon the nature of the original tenancy and 
not on.the.character of the parcels included in the sub-tenancy. 


It is not. necessary to investigate the actual origin of the tenancy; it is 
sufficient if it is established that at the time of the sub-lease, the holding, 
out of which the sub-tenancy was carved out, was an agricultural hold- 
ing. 


Appeal by the Plaintiffs. 
Suit for ejectment. 
“The material facts appear from the following judgment of 


Newbould J: This appeal sis preferred against a decree of 
the District Judge of Moorshidaba} reversing a decree of the Mun- 
siff, first Court, Berhampore, for ejectment of the defendant. The 
facts of the case are as follows. The land-in suit is an area.4 cottahs 
and 2 chittacks and forms part of a jama of ten cottahs which at 
one time belonged to one Patal Shaikh and was purchased at an 
execution sale by the father of the plaintiffs. After his purchase 
the plaintiffs’ father sublet a portion of it to the defendant who 
occupied it as homestead. The. plaintiffs brought this suit on the 
ground that the defendant's tenancy had been terminated by notice 
to quit under the Transfer of Property Act.. The lower appellate 
Court has dismissed the suit on the ground that the Bengal 
Tenancy Act and not the Transfer of Property Act is applicable. 

On behalf of the appellant the following statement of law in 
the judgment of the lower appellate Court is. not disputed. “If 
the defendant can establish that the jama of ten cottahs contained 
at the time of its creation agricultural land as well as homestead 
the contention that the Bengal Tenancy Act applies must prevail.” 
It is contended on behalf of the appellant that though the lower 
appellate Court has in the statement of the law rightly thrown the 
onus on the defendant he has in discussing the evidence shifted 
the burden on to the plaintiffs, and further that that Court has not 
come to a finding that the jama of ten cottahs contained at the 
time of its creation agricultural land. 

There does not seem to be much substance in the first objec- 
tion. There is no direct evidence as to the commencement of the 
tenancy. But in discussing the evidence as to the use ‘to which 
the land was put since the time of Patal Shaikh the lower appel- 
late-Court has. considred the evidence on both sides and has 
come to'a finding that since that time the jama of ten cottahs includ- 


ed agricultural or horticultural | land. That findin | must-accept in: 


second appeal. 


Vor AL | HIGH COUR1, 30y 


‘The question remains whether that finding is sufficient. It is .Crvi. 
not a finding which expressly complies with the condition set out 1923. - 
+ . . . eyed 
by the learned Judge in the earlier part of his judgment. There Rampado 


is not a distinct finding that the jama of ten cottahs contained 
agricultural land at the time of its creation. But reading the judg- 
ment as a whole, I hold that the learned Judge meant to come to Newhould, F- 
such a finding. After coming to finding stated above the learned o 
Judge said ‘' Therefore in accordance with the ruling in Badu Ram 
v. Makendra (1) the defendant must be held to be an under- 
tenant under the Bengal Tenancy Act.” The ruling cited could 
not be made applicable unless the tenancy contained agricultural 
land at the time it was created. In the’ case of Bamapada Roy v. 
Midnapore Zemindary Co. (2), it was held that where the terms 
upon.which a tenancy’ was created cannot es proved by direct ^ 
evidence the subséquent conduct of the parties /may be considered 
with a view to determine the nature of the tenancy. 1 think the 
learned Judge by oversight has omitted to state that from the use 
of the land since the time of Patal Shaikh he draws a further infer- ` 
ence that the jama from the time of its creation was an’agricultural 
tenancy. laking this view, I hold his Gecinon: is right and dismiss — 
this appeal with costs. 
Against this decree, the plaintiffs appealed under clause 15 of 
the Letters Patent. 


v 
Atore. 





Baboo Monmahan Bose for the Appellants. 


Babu Atul Chandra Dutt (for Babu Bepin Chandra Malih) 
for the Respondent. 


‘The judgment-of the Court was delivered by 


Mookerjee J: This is an appeal under clause 15 of the Letters January, 12. 
Patent from the judgment of Mr. Justice Newbould in a suit for TT 
_ 6 ejectment, ; l 

The trial Court decreed the claim. That judgment was 
reversed on appeal by the District Judge and the decision of the 
District Judge has been affirmed by Mr. Justice Newbould. The 
substantial question in controversy is, whether the status of the’ 
defendant is to be determined by. reference to ‘tae provisions 
of the Transfér of Property Act or the Bengal Tenancy Act. 

Upon this matter, the Courts below: were divided in opinion ; while 
the Court of first instance holds that the provisions of the Transfer 
of Property Act were applicable, the District Judge has -held that 
the provisions of the Bengal Tenancy Act govern: the case. The 


(1) (1904) 8. C. W. N. 454. (2) (tora) 16 C. L. J. 322. 
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answer to the question depends upon the previous history of the 
land in suit. 

It is not disputed that the tenancy of one Patal Sheik, who 
held an area of ro cottahs under the superior landlords, was 
purchased by the father of the plaintiff. Out of the ten cottahs, 
four coattahs was let out by the purchaser to the defendant. The 
plaintiff now seeks to eject the defendant after service of notice to 
quit in accordance with the provisions of the Transfer of Property 
Act. The defendant contends that he is entitled to the benefit 
of the provisions of the Bengal Tenancy Act. The District Judge 
has found that the origin of the tenancy of Patal Sheik is unknown 
and that the purpose for which it was created cannot be ascer- 
tained at this distance of time. Sinice the time of Patel, the ten 
cottahs purchased by the predecessor of the plaintiffs has included 
homestead land bestes agricultural and horticultural lands. This 
is a finding of fact which cannot be challenged in second appeal. 
The position consequently is that when the subtenancy in favour 
of the defendant was created, although the grant included only the 
homestead portion of the land comprised inthe tenancy, still the 
tenancy taken asa whole included agricultural and horticultural 
lands. These facts make applicable the principle enunciated in 
Babi Ram Roy v. Mahendra Nath Samanta (1), That principle 
is that, in the absence of a local custom or usage, the homestead 
portion of an agricultural holding is governed by the provisions 
of the Bengal Tenancy Act, precisely in the same manner as the 
portion under actual cultivation. From this it follows that the 
answer to the question, whether a case ol this description is 
governed by the Bengal Tenancy Act or by the Transfery Property 
Act, depends upon the nature of the original tenancy and not on 
the character of the parcels included in the subtenancy. ‘This view 
was followed in the caSes of Abdul Karim v, Abdul Rahaman (2), 
and Krishna Kanta Ghosh v, Jadu Kasya (3). We are further ` 
of opinion that it is not necessary to investigate the actual origin of 
the tenancy ; it 1s sufficient if it is established that at the time of the 
sublease, the holding, out of which the sub-tenancy was carved out ; 
was an agricultural holding. 

We hold accordingly that the decree made by Mr, Justice New- 
bould is correct and that this appeal must be dismissed with costs. 


A. T, M, Appeal dismissed. 


(1) (1904) 8 C. W. N. 454- (2) (torn) 15 C. L, J. 672. 
(3) (1915) 21 C. L. J. 475. 


i Vot: XL.] TT MIGH court 
CIVIL RULE 


Bejore Sir Ewart Greaves, Knight, Judge, and Mr. Justice 
Chuckravarty. 


MOTAHAR. HOSSAIN 
D, 
MOHAMMAD -YAKUB.* 


Execution sale— Postpone ment—No date and time fixed for sale—Civil Proce- 
dure Code (Act V of 19081, O. 21 Rr. 69, oo Adaguacy of price—Material 
irregularity. l 
The rst July, 1922 was the date fixed for the sale of ‘the aan taken i in 

J execution. “That date happened to be a holiday and the sale accordingly 

could not take place. [na title suit commencef by the sisters of the judg- 

ment-debtor claiming the property, an order was made on the 4th July 

1922. that the execution case should. be put up on July 7 with an application 

for injunction to restrain the sale. Qn the 7th July the injunction was 

refused and the property was put up for sale on that date and was 
sold: 


Hela, that the sale was a nullity; Thakur Rane Lal. Maharaja Sir Rava- 
: neshwar (1) distinguished. j i 

Application by the Judgment-debtor under section : of the 
Code‘of Civil Procedure and under section 107 of the Government 
of India Act. 


The material facts appear, from the judgment. 
' Dr. Jadu Nath Kanjilal for the Petitioner. 

' Mr. A. S. M. Akram for the Opposite Party. 

The judgment of the Court was as foll lows : 


This Rule was obtained at the instance of the adan a tes 
` to set aside a sale which was held onthe 7ih of July on the ground 
that no date and time were fixed for the sale and that, no time was 
notified for the sale in accordance with the provisions of order 2r, 
rule 6g. 

The facts are as follows : The rst of July 1922 “as hea ‘date fixed 
for the sate of the property taken-in execution. The rst of July 
happened to be a holiday and the sale _accordirgly could’ not take 
place. A title suit had been commenced by the sisters of the 
judgment-debtor claiming the property and on the 4th of July 


"Civil Rule No. 799 of 1924, against the order of K. a Nag”Esq, District 
_ Judge of Birbhum, dated the 24th March, 1924, affiming that of. Babu Sashi 
Kumar Ghose, Subordinate Judge, of Birbhum, dated the 27th July, 1923. 

(1) (1911) 14 GC. L. Je 3394; 16C.W. N.13; L L. R. 39 Calc. 26. 
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1924. up on July 7 along with an application for an injunction to res- 
baat train the sale which was’ being made in the Title Suit. The 


Motahar Hossain 
judgment-debtor apparently thought that no sale would take place 


on the jth but that only the application for an injunction to res- 
train the sale would be dealt with. But it appears that on the 
yth July 1922 the injunction was refused in the Title Suit and the 
property was put up forsale on that day and it is under these l 
circumstances that the present Rule was granted. 

It is urged by the decree-holder who appears to show cause that 
in an application under order 21, rule go we cannot interfere under 
the circumstances of this case and it is urged that upon the facts as 
found by both the Courts below there was no loss occasioned to 
the decree-holder byxeason of the sale which was held on the 7th 
of July having EA the price which was obtained for the land 
and it is stated that under these circumstances we cannot interfere 
under the provisions of order 21, rule go. We were referred, 

- moreover, to a case of the Judicial Committee, Thakur Rang Lab v. 
Maharaja Sir Ravaneshwar (1) in support of the proposition that 
under order 41, rule go in the circumstances of this case we should 
not interfere. We have read the decision of the Judicial Committee 
and it seems to us that the decision was really based on the facts 
which were found with regard to the monthly sales. Apparently 
the monthly sales were held on certain dates and the last date of 
the monthly sales was the 13th of July. The monthly sales could 
not be held on that date as the presiding officer was absent. On 
the ryth July an application was made for postponement of the sale 
on grounds stated in the judgment. This application was refused 
and the property was put up for sale at the ordinary monthly sale 
held on the 2oth of July. The facts in that case seem quite differ- 
ent from the facts here, for clearly in view of the refusal of the 
application on the 17th of July the parties knew that in the ordi- 
nary course the property would be put up at the monthly sale on 
the 2o:h July. But here u seems to us that .there was nothing to 
lead the judgment-debtor to expect that any sale of the property 
would take place on the 7thof July and in the circumstances we 
think that the sale was really a nullity and thatthe only course 
open to us is to make the Rule absolute in the terms on which it 
was granted. 

We make no order as to costs. 


p. 
Yakub, 


A, Ta M. Rule made absolute. 


(1) (1911) 16 C. W. N. 13514 C. L. J. 934; 1. Le R, 39 Cale. 26, 


VoL. AL.) HIGH CODKT. 


APPELLATE CRIMINAL 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and 
Mr. Justice Chotsner. 


HARENDRA NATH SABA AND OTHERS 
J. 
EMPEROR.* 


- 


Evidence, admissibility of—Magistrate, having first class power, if can depute 
Sub-Deputy Magistrate to hold investigation or preliminary enquiry—Such 
Sub-Deputy Magistrate, if can record statements of witnesses—Such state» 
ments, if evidence —Statements made to police officer—Inadmissible evidence, 
reception of — Appellate Court, duty of—Criminal Procedure Code (Act V of 
1898) sectione 157, 159; 162, 164 vI), 423 (D, 537—Evidence Act (I of 
1872), Sections 157, 167. 


Under sections 157 and 159 of the Code of Criminal Procedure, a first class 
Magistrate can depute a Sub-Deputy Magistrate to hold an investigation or 2 
preliminary enquiry and sucha Sub-Deputy Magistrate can under the provi- 
sions of section 164 sub-section (1} record a statement of a witness made before 
him in the course of the police investigation This statement is admissible as a 
statement made in the course of an investigation. 


Statements made by persons to the Investigating Sub- Inspector Jin the course 
of an investigation are inadmissible under section 162 of the Code of Criminal 
trocedure 

in the case of reception of inadmissible evidence by the lower Court, a Court 
of appeal has to see whether such reception influenced the mind of the jury so 
seriously as to Jead them to a conclusion which might have been different but for 
its reception. 


The Court of appeal has to see whether the reception of inadmissible evidence 
has in fact occasioned a failure of justice, and, secondly, whether if it is excluded, 
there is sufficient evidence to justify the verdict of the jury. : 


In the present case as the reception of inadmissible evidence by the Court 
dfd not in fact occasion a failure of justice and as there was sufficient evidence 
before the jury to justify their verdict the appellate Court did not interfere, 

Appeals by the Accused under section 410 of the Code of 
Criminal Procedure. 


Harendra Nath Saha alias Bechu was appellant in Appeal No. 
185. 

Dhirendra Nath Biswas, Bhola Nath Rai and Lal Gopal Rai 
were appellants in Appeal No, 126. 


* Criminal Appeals Nos. 185 and 186 of 1924, against the orders of G. N. Ray 
Esq, 2nd Additional Sessions Judge, of 24-Pargannahs, dated the rsth January, 
19024. 
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CRIMINAL. The appellant in Appeal No. 185 was convicted under section 
aoe 395 read with section 75 of the Indian Penal Code and was 
nee sentenced to g years’ rigorous imprisonment. No separate sentence 
o. was passed under section 120 B, Indian Penal Code. 
Emperor. 


——' "The appellants in Appeal No. 186 were convicted under section 
395 and were sentenced to g years’ rigorous imprisonment. No 
separate sentence was passed inat sections 120B and 397 Indian 
Penal Code. 


The material facts appear from the judgment. 


Babus Debendra Narain Bhattacharjee and Lalit Mohan Sanyal 
‘for the Appellants. 


Mr. Khundkar for the Crown. C. A. V, 
The judgmen of the Court were as follows ; 


August, 7. Chotzner J:—The appellant in Appeal No. 185 is Harendra 
iii Nath Saha alias Bechu. 


The appellants in Appeal No. 186 are Dhirendra Nath Biswas, 
Bhola Nath Rai, and Lal Gopal Rai alias Khoka. 

They have been convicted under section 395 In lian Penal Code 
and sentenced to nine years’ rigoruus imprisonment by the learned 
Additienal Sessions Judge of the 24-Parganahs in agreement with 
the unanimous verdict of the jury. 


The appellants bad already been conv‘cted on the same charges 
but on appeal to this Court the sentences were set aside and a 
retrial was directed. ; 

The dacoity was committed in the early hours of the morning of 
the 8th June, 1922, in the house of Nandalal Nandi at Belliaghata 
in the suburbs of Calcutta and money and jewellery of considerable 
value was stolen. Nandalal and his wife Manoda were the only 
people in the house that night. After the dacoits had left, the 
neighbours were called and one of them reported the crime to the ` 
police. On the morning of the rith, upon information received, the 
police traced one Brojendra Nath Dey, who is the approver in the, 
case, and found one of the stolen articles concealed under his bed- 
ding. He was arrested and on the rath made a statement in 
pursuance of which he took the police to the shop of a goldsmith 
named Bibhuti at Jorasanko, to whom the stolen jewellery was said 
to bave been taken after the dacoity. ` Bibhuti admitted this was 
so and:said he had sold it to Kanai Marwari., Kanai stated that 
he had meled down most of the ornaments and took the police to: 
the house of another Marwari named Champalal where two bars of- 
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gold, a gold chain, two rings, and a pair of silver anklets were 
found, which were identified as part of the stolen property. The 
same night Harendra and Bholanath were arrested on Brojendra’s 
information. 

The other two appellants were arrested subsequently. Bibhuti 
and Kanai were also arrested but released on bail after a week’s 
dgtention. Test identifications were held on the 7th and roth 
Juky and goth August rg2z2 by Babu Jyoti Prosad Das, Sub-Deputy 
Manistrate of Sealdah, exercising znd class powers, On 7th July, 
Lal Gopal alias Khoka was identified by Nandalal as one of the 
docoits, and by Bibhuti as one of the persons who brought the 
stolen property to his shop. Bibhuti and Kanai also identified 
Bhola as having come to the shop. On roth July, Harendra was 
identifed by Nandalal as one of the dacoits and by Bibhuti and 
Kanai as having come to the shop. Brojendra was identified by 
Bibhuti as having come to his shop after Harendra had gone. Nimai, 
the convict witne ss, was also identified by Kanai. On gth August 


Harendra and Manoda both identified Dhirendra as one of the 


dacoits. 

The learned vakil who has appeared on behalf of the appellants 
has assailed the learned Judge’s charge on the ground firstly of the 
admission of inadmissible evidence and secondly of misdirection on 
the part of the learned Judge. 

In support of the first ground, he has urged that the statements 
made by the witnesses to the Sub-Deputy Magistrate at the test 
identification were inadmissible at the trial because the Magistrate 
was not an “authority legally competent to investigate the fact” 
within the meaning of section 157 of the Evidence Act. This point 
was considered by the learned Judges who heard the former appeal 
and decided against the appellants. They accepted the arguments 
advanced by the learned counsel for the Crown “that the case was 
before a first class Magistrate and that under the provisions of 
sections 157 and rsg of the Criminal Procedure Code he could 
depute Mr. Das who held the test identification to hold an in- 
vestigation or a preliminary ing liry.........and Mr. Das could also 
under the provisions of section 164, Sub-section (t),..,.....record 
a statement of a witness made before him in the course of the police 
investigation.........and it is urged therefore that this is admissible 
as a statement made in the course of an investigation.” 

We agree with that decision, and even if we did not, we would 
consider it binding on us in this appeal. 

The second ground taken is that Bibhuti and Kanai were 
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accomplices who had been arrested on r2th June and kept in 
custody for eight days and were then discharged without being 
placed before a Magistrate. It is contended that the Judge omit- 
ted to place’ those facts before the jury or to caution them that 
those were circumstances which cast grave suspicion upon their 
testimony. 

Upon a perusal of the charge we find that the learned Judge 
said (p. 32) “The defence challenge the evidence of Bibhuti and 
Kanai onthe ground that they are accomplices. It will be for 
you to decide this point. Ifthey are accomplices, their evidence 
cannot corroborate the evidence of Brojendra, for it is tainted 
evidence. if they are found to be independent, then their evidence 
will corroborate the evidence of Brojendra.” He develops this 
point at some length, and at the end of page 32 goes on to say” 
“it will be for you ¢o say whether the conduct of Bibhuti and Kanai 
is open to the date S that they knew the vendors were dacoits 
or that the properties were obtained by dacoity or theft for, if so, 

“they were accomplices or in the nature of accomplices.”’ 


At the end of page 35 he repeats this warning and leaves it to 
the jury to decide the question. 


On the question whether the learned Judge had put the fact of 
Bibhuti and Kanai’s arrest and detention to the jury, we find at 
page 33 he said “It is pointed out by the defence that Bibhuti 
did not give up all the ornaments on that day and that after kis 
release he made over certain ornaments to the police.” 


At page 45 he said “ the defence is that Brojendra has implicat- 
ed Harendra on account of a quarrel over his mistress Pauna and 
that the identification of Bibhuti and Kanai is of no value since 
they were together in Hajat with Harendra for several days” At 
page 51 he said “ how Bibhuti and Kanai had been released on 
bail. They were not there on the 3oth June.” The learned Judgt 
might no doubt have elaborated the point but we think having 
regard to the ample directions he gave the jury as to the value of 
the evidence of these men if they were found to be accomplices 
and to the fact that he called the attention of the jury in three 
passages to their detention by the police, that no further amplifica- 
tion was necessary. 


The learned vakil next refers to a remark made by the learned 
Judge at page 48 of the charge where in referring to the evidence 
of Bibhuti and Kanai he says “ you will remember that as you 
start from the presumption that the accused are innocent, you should 
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also start from the presumption that the witnesses are telling the 
truth until they are shown to be giving false evidence. 


It is argued that the learned Judge has mis-directed the jury in 
not telling them that the ordinary presumption attaching to the 
veracity of a witness will not apply to these two men if they are 
accomplices, As we have already said, the learned Judge gave 
them ample warning on this point elsewhere in his charge, and 
though he might perhaps have appropriately emphasised it here, 
he concludes his remarks by saying ““ It is for you to say whether 
Bibhuti and Kanai are telling an untruth on this point.” 


The final argument on the matter of mis direction is that certain 
‘statements made by Bibhuti and Kanai to the Investigating Sub- 
Inspector Pulin Kumar Chatterji regarding the identification of the 
appellant Harendra are inadmissible in evidence under section 
162 of the Code of Criminal Procedure and sh4uld therefore not 
have been admi ted by the learned Judge nor referred to in his 
charge. 

The first statement appears at page 364 of the Suk-Inspector’s 
evidence: “ Bibhuti identified him” (i. e. Harendra) “as having 
come to his shop.” 

The second statement is at page 367: " Haren was shown to 
Kanai. He identified Haren.” The learned Judge has referred to 
their statements at page 46 and 48 of. his charge. At page 46 he 
says “ Pulin said as a matter of fact that Brojendra remained 
downstairs that Bibhuti was taken upstairs and he identified 
Harendra.” 

At page 48 he says “ The evidence of Pulin was commented 
upon in this connection because he deposed that when he took 
Haren to Belliaghatta thana on the 13th morning, Kanai who was 


in the lock-up said that he was one of the men who came. Kanai 
himself does not say this.” 


We are clear that the statements made. by Bibhuti and Kanai 
to.the Sub-Inspector were inadmissible under section 162 of the 
Procedure Code and that the learned Judge should have stopped 
the witness, when he began to depose to them. Once however the 
evidence was in and became the subject of criticism by the-defence 
it is difficult to see how the learned Judge could allow it to pass 
without comment especially when Kanai’s statement in Court was at 
variance with the Sub-Inspector’s evidence. 


What we, sitting as a Court of appeal, have to consider is 
whether the reception of this inadmissible evidence influenced the 
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minds of the jury so seriously as to lead them to a conclusion 
which might have been different but for its reception. 

Section 423 (2) of the Code of Criminal Procedure is in these 
terms : “ Nothing herein contained shall authorise the Court to 
alter or reverse the verdict of the jury, unless it is of opinion that 
such verdict is erroneous, owing to a misdirection by the Judge,” 
and section 537 says “No finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under 
Chapter XXVII of an appeal or revision on account.. ......(d) 
of any misdirection in any charge to a jury unless such error, omis- 
sion,, irregularity or misdirection has in fact occasioned a failure of 
justice.” 

To this section is appended an explanation in these words 
“In determining whether any error, omission or irregularity in any 
proceeding under this Code has occasioned a failure of justice, the 
Court shall have i to the facts whether the objection could 
and should have been raised at an earlier stage in the proceed- 
ings.” 

The explanation evidently does not apply to a misdirection on 
the part of the Judge. 

Again section 167 of the Evidence Act says :—"" The improper 
admission......of evidence shall not be ground of itself for a new 
trial or reversal of any decision in any case, if it shall appear to the 
Court before which such objection is raised, that, independently of 
the evidence objected to and admitted, there was sufficient evidence 
to justify the decision.” 

There are, therefore, two points for our consideration firstly 
whether the reception of the inadmissible evidence has in fact 
occasioned a failure of justice, and secondly whether if it is exclud- 
ed, there was sufficient evidence to justify the verdict of the jury. 

Now the charge must be read as a whole, and we are .of opinion 
looking toits tenor and general effect that the learned Judge pointed- 
ly left all questions of fact to the jury and that his reference to 
inadmissible evidence did not influence their minds in such a way 
as in fact to cause a failure of justice. 

The question still remains whether apart from this inadmissible 
evidence, there was (to use the language of section 167 of the Evi- 
dence Act) “ sufficient evidence to justify the decision” as against 
Harendra. ; 

The jury had before them the evidence of the approver Brojen- 
dra and the convict Nemai. Their statements were corroborated by 
the evidence of Nandalal who swore that Harendra was one of the 
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men who examined the room with a candle in his hand. Even 
then if the statements made in Court by Bibhuti and Kanai 
that he was one of the men who disposed of the stolen 
property be put on one side, there was sufficient corroboration, if 
believed, of the statements of the approver and of Nimai. The 
Judge cautioned the jury both as to the quality of the corrobora- 
tion required and as to its application to each individual accused, 
and we have no doubt that the jury gave his advice their fullest 
consideration before coming to their decision. 

The conclusion therefore at which we arrive is that the reception 
of the inadmissible evidence did not in fact occasion a failure of 
justice and that when it is excluded, there was sufficient evidence 
before the jury to justify their verdict. 

The appeals accordingly fail and must be dismissed. 

Sanderson, C. J. I agree. / 


A. 1. M. Appeals dismissed. 


CRIMINAL REVISION. 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
Mukerji. 


MAHOMED ABDUS SAMAD AND OTHERS 
7. 
EMPEROR.* 


frregularity— Appellate Court remanding the case keeping the record on the file 
— Non-compliance with the provisions of section 342 Criminal Procedure 
Code (Act V of 1898)—Revision—Proper order. 


The petitioners were convicted under section 147 and other sections of the 
Indian Penal Code. On appeal, the learned Sessions Judge passed the follow- 
ing order: ‘‘ The learned lower Court will now examine all the accused 
persons afresh under section 342 Cr. P. C. and call upon them to adduce 
any evidence if they choose to give any and after the examination and cross- 
examination. of the defence witnesses, if any, he will «resubmit the record to this 
Court with any observations that he may choose to make on the additional 


*Criminal Revision No. 455 of t924, against the order of K. C. Nag Esq, 
Sessions Judge of Birbhum, dated the 19th May, 1924, affirming that of Mr. H. 
L. Fell, Sub-Divisional Magistrate of Suri, dated the roth January, 1924. 
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evidence, if any, adduced before him within a month from the receipt cf the 
record by him. The appeal will then be heard by me on its merits” The 
lower Court, after examining witnesses forthe defence submitted the record to 
the Judge with a few observations on this additional evidence. The Judge 
then affirmed the sentence passed by the lower Court : 


Held, that the learned Judge’s procedure was erroneous, that he should have 
set aside the convictions and sentences and remanded the case to the first 
Court, and that Court, after compliance with the provisions of section 342 of the 
Code of Criminal Procedure and after giving the petitioners an opportunity of 
calling evidence, should have dealt with the case on its merits as if it were before 
that Court for the first time. 


The High Court on revision sent the case back to the first Court for com. 
pliance with the provisions of section 342 of the Code of Criminal Proce lure and 
forthe purpose of giving the Beene an opportunity of adducing additional 
evidence. 

Application by ee Accused under section 435 of the Code of 
Criminal Procedure. 


The accused were charged with rioting and vith having caused 
damazes to two images of Durga during the course of the riot, on 
the last “ Ekadasi day” that is, on the zoth October, 1923. 


The accused were convicted under sections 147 and 295 read 
with section 149 Indian Penal Code, the accused No. 1 Maho ned 
Abdul Samad was sentenc2:d to 6 months’ rigorous imprisonmen: 
and the other accused Nos. 2 to 6 each t) 3 months” rigorous 
imprisonment under each section, sentences to run concurrently. 
These orders were upheld on appeal. 


Mr. K. N. Chaudhuri (Counsel) and Mr. A S. M. Akram 
for the Petitioners. 


Babu Probodh Chunder Chatterji for the Crown. 
The judgments of the Court were as follows : ; 


Walmsley J: This Rule was issued under rather peculiar , 
circumstances. The petitioners were convicted under section 147 
and other sections of the Indian Penal Code by the Sub-divisional 
Magistrate of Suri. They then appealed to the Sessions Court 
and the learned Sassions Judge in disposing of the appeal upheld 
the contention of the petitioners that there had not been due com- 
pliance with the provisions.of section 342 Criminal Procedure Code. 
The order which he passed then was in these terms: ‘ The 
learned lower Court will, therefore, now examine all the accused 
persons. afresh under section 3,2 Code of Criminal Procedure and 
call . -upon them to adduce any defence evidence if they .choose 
to give any and after the examination and cross-examination of the 
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defenc2 witnesses, if any, he will resubmit the record to this Court CRIMINAL. 
with any observations that he may choose to make on the additional ces 
evidence, if any, adduced before him within a month from the Abdus Samad 
receipt of the record by him The appeal will then be heard by me v 
on its merits.” Upon this, the case went back to the trying Magis- 
trate and, after complying with the provisions of section 342, Code 
of Criminal Procedure, he examined 37 witnesses for the defence. í 
Then he submitted the record to the Judge with a few observations 
on this additional evidence. The learned Judge then disposed of the 
appeal affirming the sentences passed by the learned Magistrate. 
The objection taken before us is to the effect that the order of 
remand made by the learned Judge ,was erroneous because it was 
couched in such a form that it deprived the petitioners of the 
opportunity of showing to the Magistrate that they ought to be 
acquitted. The learned Judge appears (4 have followed 
the provisions of the Code of Civil Procedure rather 
than of the Code of Criminal Procedure. He should have 
set aside the convictions and sentences and remanded the 
case to the first Court for that Court, after compliance with 
the provisions of sections 342 Codeof Criminal Procedure 
and after giving the'petitioners an opportunity of calling evidence, 
to deal with the case on its merity as if it were before that Court 
for the first time. The learned Judge’s procedure was clearly 
erroneous and the only question we have to decide is what course 
we ought to take. On behalf of the petitioners, it is urged that 
the case must be remanded to the trial Court in the form in which 
it should have been remanded on the first occasion. 
The learned counsel for the petitioners further asks that the 
case should go not to Mr. Fell but to some other Magistrate 
because Mr. Fellin his observations has expressed his opinion on 
the petitioners’ case. Mr. Chaudhuri under:akes on behalf of the 
petitioners to waive the right of a de novo trial, should the case 
be sent to some other Magistrate. On the other hand, it is urged 
that there is no reason why the case should not be tried by Mr. 
_ Fell because his observations are very formal and do not show that 
he has formed any final opinion on the matter. It appears to 
me that we have no option up to a certain point, that is to say, 
we must send the case back to the Magistrate in the proper way, 
namely, for compliance with the provisions of section 342 
Criminal Procedure Code and for the pu: pose of giving the accused 
an opportunity of adducing additional evidence ; and as we must go 
so far, it seems to me that there is no reason why, in view of Mr. 
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Chaudhuri’s undertaking, we should not go one step further and 
direct that the case do go to some Magistrate other than Mr. 
Fell, l - o 

The result is that, in my opinion, the Rule should be made 
absolute to the extent already mentioned. The order of the Ses- 
sions Judge and the order of the trying Magistrate are reversed, 
the convictions and sentences recorded by the Judge and the 
Magistrate are set aside and the case is remitted to some compe- 
tent Magistrate at the head quarters station to be named by the 
district Magistrate other than Mr. Fell for the Magistrate to comply 
with the provisions of section 342 Code of Criminal Procedure and 
to allow the accused a reasonable opportunity of adducing before — 
him such additional evidence as they may wish to adduce. The 
learned Magistrate will then deal with the case in accordance with 
law. N ; 

‘The petitioners, | understand, are on bail. They will remain on 
bail pending further orders of the Magistrate who will try the 
case. 

Mukerji J. I agree. 


A. T. M. Rule made absolute, l 


APPELLATE CIVIL 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr. Justice Chotzner. 


KUMAR SANKAR ROY CHOWDHURY AND OTHERS 
V, l 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL* 


Sále certificate— Votification—Construction—Name of the cestate—Area— Evi- 
dence of conduct subsequent, tf admissible. 
Where a char mehal which was diminished by diluvion was sold at auction 
by the Collector who apprised the public of the existing area, his specification 


# Appeal from Original Decree No. 35 of 192!, against the decree of Maulvi 
Osman Ali, Subordinate Judge, 5th Court, of Dacca, dated the 30th September, 
1970. os 
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of such area did not limit the terms of the certificate of sale or restricted the 
right of the purchaser or his legal representatives from claiming thereafter any 
accretion to the estate. 

Evidence of conduct subsequent is admissible where the terms are ambi- 
uous. 

. Appeal by the Plaintiffs. 

Suit for declaration of title. 

The material facts appear from the judgment. 


Babus Jogesh Chandra Roy, Atul Chandra Gupta, Satish 
Chandra Sinha and Duwijendra Krishna Dutt for the Appellants. 


Babu Surendra Nath Guha and Mouloi’ Nuruddin Ahmed for 
the Respondent. | 
| C Ax V. 
The judgment of the Court was as follows : 


This appeal arises out of a suit (suit No. 81 of 1915) which was 
one for declaration that the lands in dispute, 784 acres, which 
Government formed into a Deara Estate No. 1503 with a revenue 
of Rs. 5681—-was part of the plaintiffs’ permanently settled estate 
Chur Alakdya Touji No. ro71 (present Touji No. 174) held at a 
fixed revenue, that Government had no right to assess the lands in 
dispute with revenue.. and for other reliefs. The disputed lands 
are shown'in the case map in 2 blocks, the northern is called Xa 
and the southern Ka, both being coloured yellow. The proceed- 
ings which immediately led up to the institution of the present 
suit are the following. 

The Assistant -Deara Survey Superintendent found that certain 

newly formed lands were .not included in the settlement of the 
estate Alokdia which was sold in 1863 to the predecessor-in-title 
of the plaintiffs. The plaintifis objected to the Deara proceedings, 
but those objections were rejected and the proceedings were for- 
Warded to the Board of Revenue for sanction. They were accord- 
ingly sanctioned by the Board of Revenue, anda settlement of the 
lands for 12 years was made from the rst April, 1914 to 31st 
March 1916. The plaintiffs took settlement undar protest. 

It appears that in 1844 a big chur was thrown.up on the bed 
of the river Brahmaputra. The Government took proceedings 
-under Regulation If of 1819 and got possession of the lands. These 
-lands constituted char Alokdia and became the property of 
Goverment, In 1852, Thak Survey was made of those lands and 
it was found that 8211 bighas appertained to the mehal. The 
-Reyenue Survey took place in 1854 in which also, it was found 
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that the same quantity of lands appertained to that Mehal. The 
Government made temporary settlements of the mahal from time 
to time, and ultimately on the joth May, 1863, issued a notification 
in the Calcutta Gazette for sale of the mahal. The ternis of the sale 
notification were these :— | 

“Notice is hereby given that zemindari right of Government 
to the undermentioned Khas Mehal, situated in the District of 
Pabna, and mentioned in the statement hereunto annexed will be 
put up to sale.” 

The statement of the mahal was as follows :— 


Touji Name of Mahal Area Jama I percent Total 
No. and Perganah. Assessed. forroads Sudder Jama 
1071 Island chur 5508-694 8987-10-11 8-r4-0 896-S-rr 

Alakdiya, 

Perganah | 

Berahimpur. 


Upset price 1793-1-ro. 

The mehal was purchased by one Mr. Trisandi oa behalf of 
the Nathpur Indigo Concern, and the plaintiffs’ predecessor Gunga- 
moni Chowdhurani purchased the Mehal from the owner of that 
concern On the 28th March 1178. Gungamoni after purchasing it 
applied for, registration of her name under the Land Registration 
Act. Her name was registered in respect of Mehal “Jarzira char 
Alokdia, Touzi No. Old 1071 present No. 174.” 

In the General (A) Register (under sections 6 and 7 of Act VIL 
of 1876) the estate is described as “Alokdia Jazira Char,” the 
Towzi No. is given as 174, the total area 2726 acres 2 roods, 27 
poles, and the Government Revenue Rs, 887-8as. rr piese The area 
corresponds exactly with the area mentioned in the Revenue Survey 
Map. It is true that the entry in the General Register does not 
affect the Government, but it shows-that the Government recog- 
nized the area of the estate to be the same as stated above. 

There were three proceedings for assessment of revenue with 
respect to some lands of Char Alokdia before the proceedings of 


_ 1913 referred to above. In 1874-75 certain lands were formed into 


anew estate No. 1141 on the ground that those lands were newly 
formed chur lands. At that time Mr. Graham the predecessor-in- 
interest of the plaintiff-was the owner of char Alokdia. He objected 
that the Government had no right to create a new estate in respect 
of the lands which had already formed part of char Alokdia. The 
Collector Mr. Rees recommended the cancellation of the new estate 
on the ground that the revenue survey and other maps showed that 
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the new estate was really reformation of the lands of char Alokdia. 
The Board accepted the recommendation of the Collector, and on 
the 18th December, 1875, they sanctioned the removal of the estate 
Char Alokdia from the revenue roll. The second proceedings were 
held in 1881. In that year the Government again made a new 
estate of certain lands of Char Alokdia and certain other lands. 
This new estate was numbered 10776, and a large portion of the 
lands now in dispute was included in that estate. Gungamoni (who 
was then the owner of estate Char Alokdia) on the roth July 1880, 
filed a petition objecting to the inclusion in the new estate, of lands 
which according to the revenue survey appertained to her estate 
Char Alokdia. Thereupon one Jadu Kanangoe was directed to 
compare the “Survey Map of Char Alokdia whose lands are alleged 
to have been measured and included in the Jazira Chur No. 10776 
which is under settlement.” He submitted his report on the 24th 
February, 1881, that only. 1036 bighas and” odd fell outside the 
Revenue Survey area and should be brought under settlement. 
The Deputy Collector found on the Kanangoe’s report and upon 
his own enquiry that 1926 bighas of land of Alokdia had reformed 
on the original side and was measured in the new mehal and 
recommended that as the land was reformation on original site, 
might be khasijed, The settlement Papers were accordingly 
submitted by the Collector to the Commissioner of the Dacca 
Division and he in his turn submitted the “settlement papers of 
Government Estate No. 10776 Island Chur on the river Jumna 
received from the Collector of Dacca with his letter No. 1032 dated 
26th October of 1881” to the Board of Revenue on the 2oth 
March, 1882. He recommended the settlement of 1036 bighas rı 
cattas 17 drones only, and the Board sanctioned the settlement ac- 
cordingly by its order dated the 4th April, 1882, and directed the 
original papers to be returned. The effect of this settlement of 1036 
bighas of land will be considered later. 

Lastly there were proceedings in 1891 relating to lands within 
the revenue survey but which were sought to be again assessed with 
revenue. The matter came up to the Board of Revenue and was 
remanded by an order dated the 26th April 1894. There were 3 
plots in dispute in that case, namely, plots X, Y and Z. X was 
claimed by the plaintiffs as part of Alokdia according to the map 
of 1863; Y as part of another Mouzah, and plot Z was claimed as 
being included in the Revenue Survey Map of 1854 of Alokdia. 
The remand order of the Board of Revenue dated the 26th April 
1894 directed certain maps to be plotted on the Amin’s map. 
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In paragraph 2 of the directions it was stated “The maps of 
Alokdia of 1854 and 1863. As to the latter it is to be remarked 
that the Collector admits the Claim, and the question ‘is whether 
the appellant is entitled to hold in addition the lands‘covered by 
the former.” The maps were accordingly plotted.and the 
Commissioner of the Dacca Division reported that the plaintiffs 
were entitled to hold the lands included in the Revenue Survey 
Map of 1854 in addition to the lands included in the map of 1863; 
and that plot X, the south-western and plot Z, the north-western 
portions will have to be released as reformation of Estate Alokdya 
surveyed in 1854 and 1863. It is unnecessary to refer to what 
was said by the Commissioner with reference to the lands of 
Mehdinagar. The matter then came up before the Board and by 
a resolution dated the 6th March, 1896, they concurred with the 
Commissioner and held as follows :— 

“It is plain that the three tracts of land which were indicated as 
X, Y and Z, in the order of remand belonging to the appellants, 
and further that the Government has no claim to any part of the — 
land as forming part of an island Char. Whether the remaining 
portions ought to be assessed or not at the next Diara Survey 
is a matter which can more appropriately be decided when that 
survey takes place. The Board do not see any means of assesssing 
them now.” ; 

The proceedings of 1891 as well as those of 1874-75 do not 
relate to the lands in this case, but the appellant relied upon them 
to show that the. Revenue Survey Map was accepted by Govern- 
ment as the basis upon which the lands were released. So far as 
the proceedings of 1881 are concerned, they relate directly to the 
lands in dispute, A large-portion of the lands is no doubt covered 
by those proceedings as 1926 bighas were held to appertain to 
Char Alokdia. The other lands claimed in the suit were not the, .. 
subject-matter of the proceedings of 1887. But they are claimed 
by the plaintiffs in this suit on the basis of the Revenue Survey. 
Map.. So far as the 1426 bighas are concerned they are covered 
both by the 1863 map as well as the Revenue Survey Maps. 


The question of the plaintiffs’ title mainly depends upon the. 
construction of the sale notification dated the rst May, 18:3. Govern- 
ment strongly relies upon the fact that the area was:stated to be 
5508. bighas 6 cottas 4 chittaks in the sale notification, and it is 
contended by. the learned senior Government Pleader that that was . 
the only land in existence in 1863 when the estate was sold to 
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appellants’ predecessor-in-title, and it must therefore be taken that 
only 5503 bighas passed to the purchaser under the sale, 

Our attention has been drawn to the fact that the revenue of 
the mehal varied from time to time with the variation of the area 
under the temporary settlements. It appears from the resumption 
proceedings of the Settlement Officer of Dacca dated the 2and 
July, 1013, that in 1852 the area was 8271 bighas and the revenue 
was Rs. 897-9-10. 


Area Revenue. 
In 1454 89149. 1001. 
In 1859 7345. 1512.5.7 
In 1863. 5508. 896.9. 1. 


It is contended by the learned Government Pleader that when 
the Mehal was sold in 1863 all that it conta'ned was an area of 5508 
bighas. The sale notification however refers to the’ Touzi No. 1071, 
and had that Touzt bee. created for the first time in 1863 when 
the property was sold as consisting of 5008 bighas only it could be 
contended that only that quantity of land was put up to sale, 
But the Towzi No. 1071 was in existence from before the Revenue 
Survey. The plaintiffs applied to the Collectorate for information 
on the point, and the information was given that in 1845 the estate 
bore the Touji No. 1071 of the Faridpur Collectorate. That being 
so what was sold was Touzi No. 1071; and the notification having 
stated that the rights which the Government had in the estate was 
sold, it must be taken that all the interest which the Government 
had in- the estate passed to the purchaser. In paragraph 7 of the 
Written statement, the defendant denied that the predecessors-in- 
interest of the plaintiffs “possessed or became by virtue of their 
said auction purchase entitled to all the right title and interest of 
Government in all the lands (inlcuding the then existing as well as 
the submerged lands) of the Estate No. 1071 or that, the plaintiffs 
by virtue of their purchase became entitled to all the lands of the 
said estate that was recorded in the Thak or Revenue Survey and 
to the lands that were under water at the time of those surveys.” 
This indicates that there were submerged lands of Touji No. 1071, 
and those lands must have been assessed with revenue. If the 
submerged lands were part of Government zemindary No, 1071 in 
1863 and the plaintiffs’ predecessors-in-title having purchased Touji 
No. 1071, all the lands of that Touji including the land then exist- 
ing aS well as those submerged at the time of the sale passed to the 
purchaser, there being no reservation of the submerged ‘lands at 
the sale in 1863. 
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So far as the proceedings of 1881 are concerned it is contended ' 
by the learned Government Pleader that the only matter that was 
before the Board of Revenue was the matter of settlement of 1036 
bighas and that the release of 1426 bighas of lands was not before 
them. But the Commissioner of Dacca along with his report dated 
the zoth March, 1882, submitted the “settlement papers of Govern- 
ment Estate No. 10776 island Chur on the river Jumna received 
from the Collector of Dacca with his letter No. 1032 dated the 26th 
October 1881.” The settlement papers and the letter of the 
Collector of Dacca dated the 26th October 1881, must have referred 
to the release of 1426 bighas, as only 1036 bighas and odd out of 
the entire quantity of land was going to be settled. But the letter 
of the Collector dated the 26th October, 1881, has not been pro- 
duced by the defendant, though called upon by the plaintiff to do 
so, and it is impossible to hold that the settlement papers which 
showed the release of 1426 bighas were not before the Board of: 
Revénue. The Resolution of the Board of Revenue dated the 26th 
April 1894 (Paragraph 3) states: “The map of Babu Parbati 
Charan Roy (i. e., the map of Jadu Kanoongoe) made in 1880-8: 
showing what was released to the appellants in consequence of his 
proceedings were the lands actually released.” The Board of 
Revenue therefore were aware of what was released in 1881 at any 
rate in 1894. 

It is contended that it was a case of misapprehension on the 
part of the Collector, but no such case was set up in the pleadings, 
and if, as we hold these lands appertained to Touji No. 1071, no 
question of misapprehension can arise. 

A number of cases have been cited before us on the question 
as to what passed bydie- sale of 1863. The facts of the case of 
Gunga Narain Chowdhry v. Radhika Mohun Koy (1) resemble 
the facts of the present. In that case the sale certificate stated, 
that whatever zemindari right the Government had in the mehal 
was vested in the purchaser. Then there was a specification of the 
mahal under three heads: the first—chur Jalalpur &c., within 
Jalalpur No. 214 ; the second—the area 14496 bighas and odd and 
the third—the jama wiz, Rs. 4144-2-9 with a certain addition. 
When the map of 1863 was made, the mahal No, 214 had an area of 
some 17000 bighas, but subsequent measurement show that by a 
diluvion that was diminished to 14496 bigbas. The learned Judges 
observed :—“ We apprehend that the Collector as a public officer 
and an honest seller apprized the public that the existing area was 


£1) (1873) 21 W. R. 115. 
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only, 14, 496 bighas, and therefore the Government would not 
guarantee the old area of 17,000 bighas but only that which then 
existed, and that this specification in no way limited the import 
which the words of the certificate of the sale bore, viz, that the whole 
of the zemindari rights which belonged to the Government passed 
to the purchaser, There are no words which tend in any way to 
restrict the right of the purchaser from claiming thereafter any 
accretion. The increment is always a contingent right which the 
zemindar has.* They further observed that there was nothing to 
show that the present sudder jamah is different from that origi- 
nally assessed on the mehal.’’ An application for review was made 
on the ground among others that the mahal had been the subject 
of repeated settlements the fifth of which was made in 1864, in 
which the area was declared to be 17000 bighas, and the sixth 
which was the settlement existing at the time when the plaintiff 
purchased showed the mahal to consist of only 14496 bighas and 
the rent had varied accordingly. The Court observed :—“ Now it 
seems to us that these circumstances really have-no bearing on the 
question which we pointed out as being improved, viz., that on the 
sale—the absolute sale—of the proprietary rights to plaintiff, there 
had been any alteration in the fixed sudder jama or permanent rent 
payable to Government om account of the estate. The varying 
jamas fixed in 1854, and on the other settlements now referred to, 
were Only temporary fluctuating rents of farming leases, and those 
leases being only for short periods, the rents would of course 
fluctuate (and might vary very greatly) with the quantity of land 
of which the farmer was on each occasion put into possession. 
That question, therefore, stands exactly as it did when we last gave 
our judgment.” ; 

The case of Gholam Ali Chowdhry v. The Collector of Backer- 
gunge (1) is distinguishable, asin that case the Thak Map which 
was relied upon for claiming a larger quantity of land than that 
mentioned in the sale proclamation, ‘‘ represented the chur as 
bearing the Touji No. 4569 which is a different Touji 
number from that borne by the mahal which the plaintiff 
bought in 1871, and as containing a much larger area than 
3994 acres.” There was moreover no evidence of conduct in that 
case such as is afforded by the several Deara proceedings in the 
present case, . 

- In the case of /Jugobundhoo Bose v. Koomoodinee Kant 
Banerjee (2), the question did not arise between the purchaser and 


(1) (1878) 2 C. L. R. 39. (2) (1873) 19 W. R., 89. 
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the Government but between two private parties. The “defen- 
dant did not purchase the original khas mahal Katibaree which 
had an area of 638 bighas with a rental of Rs 164, but an estate 
consisting of 141 bighas, as was found by a measurement made for 
settlement purposes the year before the purchase, at a rental of 
Rs. 13. The defendant could have no claim’ to any reformation 
of land belonging to the mahal as it originally stood inasmuch as 
he did not buy that mahal, but a different one of much smaller area 
and greatly reduced rent.” It is not stated whether a new Touji 
number was given at the time of the settlement, but it seems that it 
was so, as a new and different estate is referred to in the judgment 
andthe defendant did not purchase the original Khas Mahal. 
The above case was followed in Aristo Mohun Bysack vy. 
Collector of Dacca (1), but there also “the estate purchased by 
the plaintiffs was not the originally settled estate bearing the 
same number on the Touji. It was a newly constituted Touji with 
a very reduced area and a very largely reduced jama.” 


In the case of the Secretary of State for India in Council v. 
Narendra (2) the sale notification was to the following effect : Name 
of Estate and Perganah Sonakhali: Area in acres 3562 acres 3 R 26 
P. Revenue assessed Rs, 5865-3-6. Government Road Cess 
Rs. 58-10 6. Revenue total Rs. 5923-140. Upset-price 
Rs. 11847°12-0. 

Remarks :—Under khas management. 

The question for consideration was whether the respondent 
was entitled to all the lands of the estate Sonakhali or only to 
3563 acres, the area mentioned in the notification. 

Richardson, J. in construing the document observed: “in 
my opinion, the principal or governing description on the face of 
this document is the name of the estate. The mere addition of 
the area in acres and the revenue assessed on that area is not to 
my mind sufficiently precise or definite to impair the force of the 
general description ‘ Sonakhali.’ No boundaries being expressed, 
whether you take the description ‘Sonakhali’ or the description 
3,563 acres evidence might be necessary to identify the subject 
of the sale. But ‘Sonakhali.’ implies the known, or supposedly 
known, boundaries of Sonakhali. It is equivalent to ‘the estate 
known as Sonakhali.’ and the case seems to me very near the 
ordinary case of property described by boundaries with an area 
added which passes to be inaccurate and falls to be treated as 


(1) (1875) 24.W. R. 91. (2) (1920) 32 C. L. J. 402 ( 405) 
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Jalsa demonstratio, If I am right, the sale certificate conveyed the 
accreted area.” 

On appeal under the Letters Patent (Richardson, J. and Greaves, 
J. having differed in opinion), Mookerjee, A. C J., held (Fletcher 
&c. Teunon, JJ. agreeing with him.) that “Richardson, J. had 
correctly held on a true construction of the sale certificate that the 
governing description is the name of the estate and that what passed 
to the purchasers was Sonakhali as it stood at the date of the 
sale,” 

Having regard to the description contained in the sale notifica- 
tion we think it was the entire estate No. 1071 which was sold and 
not merely 5508 bighas of lands, and if there was an ambiguity, 
the conduct of the parties would go to show that what was intended 
to be sold and was.sold was the entire estate as shown in the 
Revenue Survey Map as on tbree occasions the Government dealt 
with the plaintiffs’ predecessors-in-title on the footing of the reve- 
nue survey. 

That being so and the lands having been found to be reforma- 
tion of the lands of Touji No. 1071 cannot be again assessed with 
revenue. 

The result is that the decree of the lower Court is set aside 
and the plaintiff's suit is decreed with costs in both Courts. 


A. T. M Appeal allowed. 


Bofors Sir Nalini Ranjan Chatterjea, Knight, Judge, 
a and Mr, Justice Chotzner. | 


SRI PROTAP CHANDRA DEO DHABAL DEB 
V. 7 
SRI RAJA JAGADISH CHANDRA DEO DHABAL DEB.* 


Alienability—ZImpartible estate— Witakshara school—Alienation by will—Hyi- 
dence of custom of inalienability, nature of—Evidence Act (1 of 1872), Secs. 
13(2}, 32 las 35, 49—‘Statement’—‘Instance’—Statement made after con- 


*Appeal from Original Decree No. 270 of 19232, against the decree of Babu 
Amrita Lal Mukherji, Subordinate Judge, 1st Court, of Midnapore, dated the 


zist August, 1922. 
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troversy has avisen—Reletancy—Entries in Settlement Khatian—Bengal 
Tenancy Act (VIII of (1885), Secs. 102, 103 B.—~Mahatran grant—Custem 
following law laid down by Court—Encumbered Estates Act (Vi B. C. of 
1876), Secs. 3, 12 A—Construction—Act imposing disabilities. 


In the absence of any custom, an impartible estate is alienable by way of 
transfer inter vivos, as well as by a testamentary disposition: Sartaj Kuari v. 
Deoraj Kuari (1), and Sri Raja Rao Venkata vw. Court of Wards (2). 


If there was any occasion when having regard to human nature, there was 
likelihood of alienation and alienation was not effected, it would be evidence of 
inalienability. 


A will executed by an owner of impartible estate at a time when his estate 
had not come under the operation of the Encumbered Estates Act, is valid, 
though at the time of his death, the estate was not released from the manage- 
ment, 


The word ‘alienate’ in section 3 as well as in section 12A of the Encumbered 
Estates Act refers to alienation inter vives and not to wills. 


The mere execution of will does not amount to alienation within the mean- 
ing of section 12A of the Encumbered Estates Act. 


The Encumbered Estates Act restricts the power of the holder in disposing 
of the property in so far as it would interfere with the management of the estate. 
But the right to succession to the estate of the holder is not affected by the Act. 


An Act imposing disabilities should be strictly construed, 


The opinion of a living person as to usages of any family, though grounded 
upon the statements of deceased persons will be admissible if it be an independent 
opinion and not repetition of hearsay: Garuradhwaja v. Superundhwaja (3). 


Statements made by deceased persons asto the usages of family after the 
controversy had arisen, are inadmissible both under section 32 cl. (4) and under 
section 49 of the indian Evidence Act. 


Section 32 of the Indian Evidence Act isa special section providing in what 
cases statements of deceased persons would be admissible. The statements 
should not be made under bias. 


‘Statements’ are not ‘instances’ within the meaning of section 13 cl. (b) of the 
Indian Evideace Act, though-the whole litigation ending with the judgment may 
be an ‘instance’. 


‘Where a supposed custom has followed the ordinary law as laid down by 
the Courts, though it was wrongly assumed to be the ordinary law, that supposed 
custom which did not modify the understood general Jaw and which had, there- 
fore, not independently the force of law, connot be recognised by Courts as a 
custom having the force of law, even after it is established that the supposed 
ordinary law which it was alleged to have followed was not the ordinary law.” : 
Zamindar of Karvetinagar v. Subbaraya Pillai (4). 

(I) (1888) L. R. 15 1 A. 51; I. L. R. 10 All. 272. 
(2) (1899) L. R. 26 1. A. 83; 1. L. R. 22 Mad. 383. 
(3) (1600) 1. L. R. 23 All. 37 ; L. R. 27 L A. 23.. 
(4) (1917) 43 1. C. 871 (875). 
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Entries made in the Settlement Khewats. even if they do not come under 
section 102 of the Bengal Tenancy Act, are relevent under section 35 of the 
Indian Evidence Act. 


‘Mahatran’ is heritable, transferable and non-resumable grant. 


The absence of any transfer by will is a circumstance in favour of non-aliena- 
bility. 


Appeal by the Defendant and Cross-objections by the Plaintiff. 


Suit for declaration of title to and recovery of possession of the 
Dhalbhum Raj Estate, for rnesne profits and other reliefs. 


The material facts appear from the judgment. 


Babu Dwarka Nath Chakravarti, Mr. B. Chakravarti (Counsel) 
and Babu Krishna Lal Banerjee for the Appellant. 


Sir B. C. Mitter (Counsel), Babus Gunada Charan Sen, Sures 
Chandra Das and Narendra Krishna Bose for the Respondent. 
j C A. V. 
, The judgment of the Court was as follows : 


This appeal arises out of a suit for declaration of title to and 
recovery of possession of the Dhalbhum Raj Estate, for mesie 
profits and other reliefs. The plaintiff Jagadish Chandra Deo 
Dhaba! claimed the estate under the will of Raja Satrughna Deo 
- Dhabal dated the 11th May 1905. The properties belonging to the 
estate are situated partly in Singbhum, and partly in the district 
of Midnapur. 

“The parties are governed by the Mitakshara School of Hindu 
Law, and their ancestors are said to have migrated from Rajputana 
centuries ago. The history of the family is stated in Mohesh 
Chunder Dhal v. Satrughan Dhal (1) and a geneological table 
is given at page 344. The defendant Protap Chandra is descend- 
ed from one Jugal Kishore who belonged to the main family, and 
, the plaintiff is descended from one Raja Kamala Kant (the brother 
of Jugal Kishore) who founded the Jambuni branch of the family. 

The Dhalbhum Raj is an impartible estate, the succession to 
which has devolved by family and local custom according to the 
rule of lineal primogeniture from ancient times. The estate was 
settled by.the British Government with Raja Jagannath the ances- 
tor of the parties at a revenue of Rs. 4000 in 1777, Raja Satrughna 
got the Dhalbhum estate according to the ancient family and 
local custom, on his death dispute arose as to succession to the 
estate between the defendant who is his nearest heir, and the platn- 
tiff who claimed the estate under his will. 


(1) (1901) I. L.-R. 29 Cale. 443; L. R. 29 l. A. 62. 
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Satrughna as stated above executed his will on the 1rth May 
1905, and died on the rst March, 1916. The plaintiff on the 6th 
April 1916 applied for probate of the will. Tne defendant con- 
tested the will, but it was found to be genuine and probate was 
ordered to be granted onthe 30th May, 1917. In the meantime 
the defendant obtained possession of the estate, and his name 
was registered under the Land Registration Act by the Deputy 
Commissioner Singbhum overruling the plaintiff’s objections. The 


order was upheld by th: Commissioner, and finally by the Board of 


Revenue on the 13th July 1917 who held that in the Jungle mahals 
there was no custom of divisibility by will. 

It appears that before the death of Raja Satrughna, the estate 
came under the Encumbered Estates Act (Bengal Act VI of 1876) 
upon the complaint of the defendant’s father Madhu Sudan on the 
and August 1905. After Satrughna’s death, the defendant as his 
heir got the estate released in October 1920 from management 
under the Encumbered Estates Act, but upon his application as a 
disqualified proprietor the Court of Wards took over the manage- 
ment of the estate. The present suit was instituted on the r7th 
March 1921 and after it was decreed by the trial Court, a receiver 
of the estate was appointed by this Court. 

The defence, inter alia, was that the Dhalbhum estate had been 
held and enjoyed by the predecessors of the defendant as an 
“ancestral joint undivided and impartible, raj” and is still held 
and enjoyed as such, that the estate is the joint property ofa 
joint undivided family governed by the Mitakshara Law as modified 
by the custom prevailing in the family and in the locality known 
as the jungle mahals from time immemorial, that the estate was in its 
origin in the nature of a ‘‘ feudal tenure in chief” and was and is by 
its pature inalienable, that the defendant and his father Madhu Su- 
dan were all along joint with the deceased Raja Satrughna and 
used to be maintained by the latter, though according to family 
custom they had a separate house to live in. The defendant 
denied that the proprietor for the time being of the Dhalbhum 
estate had or has any right to dispose of any of the properties of 
the estate by will or otherwise or to nominate any person as his 
heir Or successor. 

The Court below by its judgment and decree dated the arst 
August 1932 held that the estate being an impartible one was alien- 
able, that the defendant had failed to prove that either by custom 
or by its nature, it was inalienable, that the alienation was not bad by 
reason of the provisions of the Encumbered Estates Act, and in the 
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result decreed the suit in a “ modified form.” The defendant has 
appealed to this Court. l 

At the hearing of the appeal an application was made on behalf 
of the appellant for the admission of certain documents in evidence. 
These documents were produced in the Court below, but it is said 
they were not tendered in evidence owing to inadvertence. The 
respondent objected to their being admitted in evidence. The 
documents were reierred to and discussed by learned counsel on 
both sides at the hearing of the appeal, the question- of their 
admissibility being reserved for decision after the arguments 
were Over. 

We have considered the question and for reasons recorded in 
the order sheet dated today we have admitted them (except one) 
in evidence and directed them to be marked as Exhibits. 

The first question for consideration is whetker Raja Satrughna 
had power to dispose of the Dhalbhum estate by his will. 


It is admitted that the parties are governed by the Mitakshara 
School of Hindu Law, that the Dhalbhum Raj is tmpartible and 
that the succession to it takes place according to the rule of lineal 
primogeniture. It is found that the defendant was joint in estate 
With Raja Satrughna ; the learned counsel for the plaintiff respon- 
dent does not press his objections to that finding, and there is 
ample evidence in support of it. So that if there was no “power of 
alienation, the defendant is entitled to succeed by right of survivor- 
ship. The Court below has held that itis “settled law now that 
in case of impartible zemindaries governed by the Muakshara 
Law, the holder of the zemindary can alienate the estate by Will, 
gift, mortgage, sale, adoption or nomination of next of kin when 
there is succession to the zemindary by lineal primogeniture.” It 
has further held that “ it is settled law now that the holder of an 
‘impartible zemindary governed by the rule of succession by the 
custom of lineal primogeniture can alienate the zemindary 
unless there be any family local custom restricting such alienation, 
and that the onus of proving such custom Hes upon the person who 
alleges it,” and reference is made to the case of Rani Sartaj 
Kuari (1) and some other cases. On behalf of the appellant it is 
contended that having regard to .the principles enunciated in 
Byjnath Prasad Singh v. Tej Bali (2) (and some other cases) the 
holder of an impartible raj has no power to alienate it, at any 


rate by any testamentary disposition. 
(1) (1888) L. R. 15 1. A. 51; LL. R. 10 All. 272. 
(2) (1921) I. L. R. 43 All. 228 ; 33 C. L. J. 388. 
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In the case of Byjnath Prasad v. Tej Bali Singh (1) Lord 
Dunedin in delivering the judgment of the Judicial Committee 
reviewed the decisions on the point and held that the succession 
to an impartible estate which is ancestral property of a joint Hindu 
family governed by the Mitakshara is “designated by survivorship.” 
His Lordship after reviewing the cases on the point decided before 
Sartaj Kuari’s case (2) observed :— ' 

“ Up to this point, with the single exception of the Tipperah 
case, which, as stated, was not under Mitakshara Law. the law, is 
all one way and seems to affirm these propositions :— | 

(1) The fact that a raj is impartible does not make it sepa- 
rate or self acquired property. 

(2) A raj, though impartible, may in fact be self-acquired or il 
may be family property of a joint undivided family. 

(3) If it is the, latter, succession will be regulated according to 
the rule which obtains in an undivided joint family, so far as the 
selection of the person entitled to succeed is concerned, i e, the 
person will be designated by survivorship, although then, accord- 
ing to the custom of impartioility, he will hold the raj without the 
others sharing it.” 

So [ar therefore as the question of succession is concerned, the 
authorities show that the principle of survivorship regulates the 
succession in a Mitakshara. joint family, though the estate is an 
impartible one governed by the rule of lineal primogeniture, except 
that the estate is held by a single member. Inthe present case 
however the question is not one of succession, but the power 
of testamentary disposition over an impartible estate. So far as the 
question of the power of alienation is concerned the leading case 
is that of Sartaj Kuari v. Deoraj Kuari (2). In that case the 
owner of an impartible raj made a gift of 17 villages forming part 
of the estate in favour of his younger wife. Thereupon a suit 
was brought by his son (by his first wife) for declaration that the 
gift was. invalid on the ground that the Raja had no power to 
alienate any part of the raj estate. The trial Court decided that 
the deed of gift was invalid. On appeal the High Court of Alla- 
hahad held that “they were not prepared to admit at any rate so 
far as the law governing these (the North-west) Provinces is con- 
cerned, except where it is clearly over-ridden by well-recognised 
family custom, an absolute disposing power in one member of a 
joint family over an estate which has some of the incidents at least 


(1) (1921) 1. L. R. 43 All. 228 ; 33 C. L. J. 388. 
(2) (1888) L.R.t5 LA 51; l. L. R. 10 All. 272. 
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of joint family property.” Sir Richard Couch in delivering the CIVIL. 


judgment of the Judicial Committee observed: “It is admitted 1924. 
that the Raj is impartible, and that there is a custom of succession Protap Chan acs 
by primcgeniture. The question how far the general law of the oe 
Mitakshara is superseced and whether the right of the son to con- Jaga a Da 
trol the father is beyond the custom is one of some difficulty. The 
Judges of the High Court have quoted in support of their view 
passages from several judgments of this Committee. In all of 
them the question was as to the succession to the property on the 
death of the Raja or Zemindar, and it was held that, for the purpose 
of determining who was entitled to succeed the estate must be 
considered as the joint property of the family.” Then after refer- 
ring to some decisions of the Judicial Committee His Lordship 
observed that “though an impartible estate may be for some pur- 
poses spoken of as joint family property, the coparcenaty in it 
which under the Mitakshara Law is created by birth does not 
exist.” “Ihe reason for the restraint upon alienation under the 
law of the Mitakshara is inconsistent with the custom of imparti- 
bility and succession according to primogeniture. The inability 
of the father to make an alienation arises form the proprietary right 
of the sons...... The argument in support of the view of the High 
Court appears to be that, although the sons do not take an interest 
by birth, so as to enable them to hold the estate or to have a parti- 
tion, they have as members of a joint family some interest which 
is sufficient to enable them to prevent an alienation, The learned 
Judges of the High Court say: ‘It must be conceded that the 
complete rights of ordinary coparcenership in the other members 
of the family to the extent of joint enjoyment and the capacity to 
demand partition are merged in, or perhaps to use a more correct 
‘term, subordinated to the title of the individual member to the 
incumbency of the estate, but the ccntingency of survivorship’ 
“remains along with the right to maintenance in a sufficiently subs- 
tantial form tø preserve for them'a kind of dormant ownership’ 
The property in the paternal or ancestral estate acquired by birth 
under the Mitakshara Law, is in their Lordships’ opinion so connect- 
ed with the right to a partition that it does not exist where there 
is no right to it.” “it is difficult to-reconcile this mode of succession 
with the rights of a joint family and to hold that there is a joint 
ownership which is a restraint upon alienation.” The case there- 
fore establishes the following propositions :— 
(i) In an impartible estate governed by the rule of lineal 
primogeniture the coparcenery which under the Mitakshara Law 
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is created by birth does net exist, and the son is not a co-sharer 
with the father. 

(ii). Property in ancestral estate acquired by birth under the 
Mitakshara Law is so connected with the right to a partition that 
it does not exist when there is no right to it. 

(iii) For the purposes of determining who are entitled to 
succeed the estate must be considered as the joint property of 
the family. : 

The next case is the Pittapur case: St Raja Rao Venkata v. 
Court of Wards (1), ım which it was distinctly laid down that an 
impartible estate is not inalienable by will or otherwise by. -virtue 
only of its impartibility, and in the absence of proof of some special 
family custom or.tenure attaching to thc zemindari and having that 
effect. That is a case directly in point, and unless it can be distin- 
guished is binding upon us. It is contended on behalf of the appel- 
lant that there was no jointness in estate in that case. It is necessary: 
therefore to examine the facts of the case. It appears that the. 
Raja of Pittapur adopted the plaintiff who was the natural born 
son of the Raja of Venkatagiri. Under the adoption deed, he was 
to reside with his adoptive father, but after so residing for some 
time he quarrelled with the latter and ceased to reside with him. 
The adoptive father gave some movables to the plaintiff and money 
for the expenses of his marriage and it was arranged that be would 
get Rs. 2000 per month for his maintenance. The defendant who 
claimed to be the son of the Raja set up a will under which the 
estate was bequeathed to him. It wasalleged that ‘the defenJant 
was a supposititious child, but the Court held that the bequest was 
to him as a persona designata and that the will was genuine. 
It is true that the plaintiff left the residence of the Raja, but the 
facts show that he was joint in estate with- the Raja. 

In the statement of facts at page 84 of the report it is ated: 
that-the High Court took up the question “whether it was within ° 
the power of the holder to alienate.it by his will so as to deprive 
his son, who, but for the impartible craracter of the estate would 
have been a joint owner thereof with him of all interest in the said 
estate.” Mr. Mayne’s argument proceeded upon the footing that the 
adopted son had a vested right in the estate, and Sir Richard Couch 
in delivering the judgment said (page 90): - “The Courts below 
held that the estates of the Raj though impartible were in the nature. 
of joint family property and were therefore according to the law of. 
the Mitakshara inalienable except for necessary objects,” and 


(1) (1899) L. R. 26 1. A. 83; L L. R 22 Mad. 383. 


VoL. AL.) HIGH COURT. 


Observed (at page gt) “that where the Mitakshara law prevails 
and there is the custom of primogeniture the eldest son does not 
become a cosharer with his father in the estate, the inalienability 
of the estate depends upon custom which must be proved, or, it 
may be in some cases, upon the nature of the tenure.” 

Reliance however is placed on a passage in the judgment (at 
page 95) which runs as follows :—‘It was argued that the decision 
in Sartaj Kuari v Deoraj Kuari (1), did not extend to a will, and 
a casein 8 M. H. C, R. was referred to. That was a case of an ad- 
mitted ‘co-parcenary between the maker of the will and his adopted 
son, and the latter would take as the surviving co-parcener a title 
which was held to be'a prior title to that by devise. It is not 
applicable here, where coparceniary between the - Rajah and the 
adopted son is not admitted, but the contrary is held. In the 
present case, according to the decision of Sartaj Kuari v. Deoraj 
Kuari (1), the appellant did not become a co-parcener with the 
Rajah. Ifthe Rajah had power to alienate he might do it by will, 
and the title by the will would have priority to the tile by 
succession.” 

It is contended that the Madras c ase was distinguished on the 
ground that there was co-parcenary in that case whereas in the 
Pittapur case (2), co-parcenary between the Raja and the adopted son 
was “no? admitted but the contrary és held ” which shows that there 
was no co-parcenary. But the adoption was admitted, and although 
the adopted son quarrelled with the Raja and was living separate 
from him, he was receiving maintenance (Rs. 2000 per month) from 
the Raja. That being so there can be no doubt that there was 
jointness in fact, It seems tous that what was meant was that én 
faw there was no co-parcenary between the adopted son and the 
Rajah, as their Lordships say “in the present case, according to the 
decision of Sartaj Kuari v. Deoraj Kuari (1) the appellant did not 
become a co-parcener with the Rajah.” If there was no jointness 
in fact there was no necessity for reference to the case of Sartaj 
Kuari (1). The Madras case related to an ordinary Mitakshara 
family and therefore His Lordship observed that it was the case of 
an admitted co-parcener, but in Sartaj Kuari’s case (1) which also 
was a case of admitted joint estate it was held that in an impartible 
‘Raj governed by the rule of primogeniture, the CO-parcenery 
which under the Mitakshara law is created by birth does not exist, 
and the son‘ is not a co-sharer with his father. By reason of the 
decision in that case therefore, there was no co-parcenary (as a 


(1) (7888) L. R. 15 L A. 51. (2) (8899) L. R. 26 1. A, 83. 
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Cavit matter of law ) between the Rajah and the adopted son in the 
1924. Pittapur case (1), although the latter was joint with the Rajah, 
Protap Chandra and that i what was meant in the passage that the co-parcenary 
v. “is-not adinitted but the contrary is held.” It is also contended 
Jagadish Chandra. 


A that in the case of Sartaj Kuari (2) jointness.was not found, where- 
as in the present case jointness was asserted not only by Satrughna 
but by all the members of the family, and is conclusively proved, and 
that therefore the decision in Sartaj Kuari’s case (2) does not 
apply to the present. But if there was no jointness in Sazênj Kuari's 
case (2) it would have been wholly unnecessary to go into the ` 
questions dealt with by the Judicial Committee whose judgment 
proceeded upon the footing that there was jointness in fact, though 
there was no co-parcenary in law. 

It is contended that impartibility is inconsistent with the power 
of alienation, that-if the holder of an impartible estate has the 
power of alienation, he can if chooses, put an end to the imparti- 
bility by alienating the estate to different persons who may be 
absolute strangers to the family, and who can at once partition the. 
estate, and that in fact, impartibility, lineal primogeniture and 
inalienability all converge to preserve the entity of the estate, and 
we were referred to Golap Chandra Sarkar’s Hindu Law, 4th. 
Edition 511-512. 

The reason however why an impartible Raj has been held to be 
alienable in the cases cited above, as already stated, is that in such 
an estate, the co-parcenary which under the Mitakshara law is 
created by brith does.........not exist and the reason for restraint 
upon alienation therefore ceases to exist in the case of an impartible 
estate. 

There are repeated admissions of Satrughna and other members 
of the family that the estate has been held from the time of remote 
ancestors, as a joint ancestral impartible Raj. Satrughna died joint in 
estate with the defendant (Protap), and if it were ordinary an- 
cestral property there is no doubt that Protap would have taken 
the estate by survivorship, | < 

‘It is accordingly contended on behalf of the appellant that if, 
as held in a series of cases, the succession to an impartible Raj also 
goes by survivorship, the right by survivorship being prior toa 
right under a will which operates only from the death of the- 
testator, there was no property of Satrughna upon which the will 
could operate. Reference is made to the case of Zaéshan Dada 


(1) (1899) L. R. 26 L A. 83. 
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Naik v. Ramchandra Dada Naik (1) and Vitla Butten v. 
Vamenamma (2). Both the cases related to an ordinary Mitakshara 
family. In the first case it was held by the Judicial Committee 
that under the Mitakshara law as received in Bombay, a father 
cannot by will make an unequal distribution of ancestral. property 
whether movable or immovable, that although one of several 
coparceners under the same law has the power of alienating his 
undivided share in ancestral estate without the consent of his 
cosshares by deed executed for valuable consideration, and 
although such share may be seized and sold in execution for the 
separate debt of the co-sharer, at least in the lifetime of the judg- 
ment-debtor, yet such alienation cannot be made by will. Their 
Lordships referred to the case of Vitla Butten v. Yamenamma(z) and 
observed “ Again the High Court of Madras though admitting that 
a coparcener can effectually alienate his share by gift has ruled that 
he cannot dispose of it by will [see the case of Vitla Butten v. 
Yamenamma (2)| Its reasons for making this distinction between 
a gift and a:devise are, that the coparcener’s power of alienation is 
founded on-a right to a partition: that that right dies with him, 
and that the title of his co-sharers by survivorship vesting in them 
at the moment of his death, there remains nothing upon which the 
will can operate. This principle was invoked in the case of 
Suraj Bunst Koer v. Sheo Pershad Singh (3), and was fully recog- 
nized by their Lordships”,.........and further on observed: “ they 
are of opinion that the principles upon which the Madras High 
Court has decided against the power of alienation by will are sound 
and sufficient to support that decision.” 

[tis contended that with regard to the rule of succession by 
survivorship there is no distinction between partible property and 
impartible property under the Mitakshara law, except that in the 
Jatter case the estate is held by a single person, and that that being 
so, the principle that in a case of succession by survivorship, the 
title by survivorship being the prior title takes precedence to the 
exclusion of that by devise, applies to an impartible estate 
also. 

It is further contended that the principle of survivorship pre- 
supposes jointness of interest during the lifelime of two persons, 
- and though in an impartible estate the right to call for partition 
does not exist in the other members of the family, the right to 


(1) (1880) L, R. 71. AL 181; L L. Res Bom. 48. 
{2} (6874) 8 M. H. C. R. 6. 
(3) (1879) L. R. 6.1. A. 88; LL, R 5 Cale. 148. 
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partition is only oue of the incidents of joint ownership, and that 
in an impartible estate, the members of the joint family (other than 
the holder of the estate) receive maintenance according to custom, 
and before Sartaj Kwori's case (x), it was held that impartibility 
does not destroy jointness. Reference was made to the case of 
Tekait Doorga Persad v. Tekaitini Doorga Konwari (2), where it 
was observed that impartibility does not destroy. its nature as joint 
family property or render it the separate estate of the last male 
holder so as to destroy the right of another member of the:joint. 
family to succeed upon his death in preference to those who would 
be his heirs if the property were separate, and also to the obser- 
vations in the case of Naraganii v. Venkata (3), such an estate: 
though possessed by one of the members of the family is the joint 
property of the family and in the event of death passes by Survivor- 
ship. l : 

The principle of survivorship, however, which governs succession 
in ordinary joint family under the Mitakshara, has to be followed, 
according to the decisions since Sartaj Kwari’s case (1) in the case’ 
of impartible estates only fora particular purpose viz, to find out 
a successor, and it is only for the purpose of determining who is 
entitled to succeed, that the estate is to be treated as the property 
of the joint family. 

The question therefore is no longer res integra, and we-ate 
bound to hold having regard to the decisions of the Judicial 
Committee in Sartaj Kumar's case (1), and the first Pittapur case (4) 
that in the absence of any custom, an impartiole estate is alienable, 
by way of transfer futer ofvos, as well as by a testamentary disposition, 
The principle of the said decisions has been followed or recognised 
in subsequent cases also. In ZAakurant Tara Kumari v. Chaturbhuj 
Narain(s), it was held that there was complete separation of the joint 
family between Thakur Ranjit Narain Singh (the holder of the, 
impartible estate) and his brother Bhupat. Narain and consequent- 
ly the impartible estate became the separate property in which 
the appeliant the widow of the last holder, was entitled to a - 
widows’ estate. But their Lordships, referring to the judgment 
of the High Court observed :—“ Those learned Judges overlooked 
the fact that Bhupat Narain Singh and his son had no coparcenary 
rights in the impartible estate, and no rights in that estate which en- 

(1) (1888) L. R. 15 I. A. 51. l 
(2) (1878) L. R. 5» l. A. 149 (159—160) ; la L. R. 4 Calc. 190, 


(3) (1881) |, L. R. 4 Mad. 250. 
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titled them or either of them to a partition of the impartible estate. 
They could not have prevented Thakur Ranjit Narain Singh from 
alienating that impartible estate in such a way as to determine any 
contingent interest they had in it under the custom. Their con- 
tingent interest under the custom was liable to be defeated by 
an alienation of the estate by Thakur Ranjit Narain even if the 
family had remained joint.” In Bachoo v. Mantorebat (1), Sir 
Lawrence Jenkins, C. J. observed. ‘‘ But whatever may have been 
the opinion that prevailed at that time it has now been definitely 
decided by the Privy Council in Rant Sartaj Kuari v. Rani Deoraj 
Kuari (2), and in Szi Raja Rao Venkata Surya v. Court of 
Wards (3) that in impartible properties there is no co-parcenary.” 

In Rama Roy v. Raja of Pittapur (4) (the second Pittapur case) 
the plaintiff the adopted son of the late Raja of Pittapur sued the 
defendant (to whom the estate had been devised by the late Raja 
after the adoption of the plaintiff) for maintenance. He rested his 
case not on any relationship with the defendant which he denied 
but on what he alleged was the general law viz, that by birth, he 
had a right to maintenance out of the property constituting the Raj 
which right followed the property into the hands of a third party. 
Lord Dunedin in delivering the judgment referred to the view 
taken by the High Court in Sartaj Kuari’s case (2), and observed 
(at page 743) :—** But the decision of the Board which binds their 
Lordships made that view no longer tenable. It settled that in 
an impartible zemindary there is no coparcenary, and consequently 
no person existed who as coparcener could object to alienation of 
the whule subject by the de facto and de juse holder. That judg- 
ment was followed and applied to this very Raj in the Venkata 
Surya Mahapati Ram Krishna Rao v. Court of Wards (3). The 
import of these decisions was in their Lordships‘ view correctly 
stated by Sir L. Jenkins in the case of Bachoo v. Mankorebat (1),” 
“ It has now been definitely decided that in impartible properties 
there is no coparcenary” Then after referring to the right to 
maintenance as an inherent quality of the right of co-parcenary that 
is, of common property observed ( at page 784 ) “that the right 
to maintenance, so far as founded on or inseparable from the right 
of co-parcenary begins where co-parcenary begins, and ceases 
where co-parcenary ceases.” 

It is contended on behalf of the appellant that in the present 

(1) (1904) 1. L. R. 29 Bom. 51 (58). 

(2) (1888) L. R. 15 1. A. 51. (3) (1899) L. R. 26 1. A. 83. 

(4) (1918) L. R. 45 Te A. 848; 28 C. L. J. 428; I.L. R. at Mad. 782. 
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Civit. case there was not merely a notional but actual jointness. Accord- 
1924 ing to custom the members of the joint family-not only got main- 


tenance, but education and marriage expenses also, so that there 
v. was actual enjoyment by the members of the family so far as was 
Jagadish Chandra. ; j f see Sees i : 
ne consistent with the impartibility of the estate. That is so, but ifas 
held in the above cases, there is no co-parcenary in law, and the 
estate is to be treated as joint only for a particuler purpose, the 
distinction relied upon by the appellant does not help him. 

In the case of Baijnath (1), there was no question of alienability 
and the only question related to succession. But their Lordships 
in discussing the last question had to refer to Sartaj Kuar’s case (2) ` 
because of the contention that the succession to an impartible estate 
was not governed by survivorship having regard to the principle 
laid down in the case of Sartaj. Kuai (2) that there is no co- 
paicenary in an impartible Raj,,and also to the decision in the 
second Bettiah case: Raj Kumar Babu Bishun Prakash Narain 
Singh v. Moharani Janki Koer (3), based upon the adminission of 
counsel with reference to Sartaj Kuari’s case (2) it was pointed 
out that the question of succession was outside the scope of en- 
quiry in that case, and it was observed (at page 244) :—“No doubt 
it wculd have been possible to decide the case of Sartaj Kuari (2) 
differently if the theory had been accepted that impartibility being 
a creature of custom though incompatible with the right of partition, 
yet left the general law of the altenability by the head of the family 
for other than necessary causes without the consent of the other 
members as it was”. Nevertheless the decision in Sartaj Kuart’s 
case (2) was not declared to be incorrect. Their Lordships observ- 
ed:—“Even if however their Lordships thought the decision in 
Sartaj Kuari (2) wrong an opinion which they do not pronounce 
the case has stood too long to be touched.” Baijnath’s case (1) 
therefore did not touch the law regarding aléenadility of an im 
partible estate, but left the law where it was. 

Our attention has been drawn to Mayne’s Hindu Law gth 
Edition page 769 where it is stated “whether a coparcenary is to be 
assumed solely for the purpose of ascertaining the next heir or 
whether it is a living principle by which the succession is to be 
regulated is an extremely difficult question, and when it comes 
before the Privy Council, that tribunal will have to resolve the 
difficulty created by the fact that the doctrine of survivorship and 
the right to testamentary disposition cannot co-exist." That 


Protap Chandra 
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question however must be taken as settled, and having regard to Civic, 
the state of the authorities, we are bound to hold that the holder 1924. 
. of an impartible estate has the power of alienating it by will, and -Protap Chandra 
that therefore Raja Satrughna had the power to dispose of the Jagadish Chandra 
Dhalbhum Estate by the will. mmm 


Custom of inalienability :— 

If according to Zaw, an impartible Raj is not inalienable, it 
is for the defendants to prove that, by custom the estate is inalien- 
able. Before dealing with the evidence on the point, we-may point 
out the nature of the evidence required to prove custom in such 
cases, 

In the case of Sartaj Kuari v. Deoraj Kuari (1) their Lordships 
in considering the custom of inalienability observed :—"The fact 
that there is no evidence of a sale of any portion of the estate is in 
the plaintifs favour, but this is not sufficient) The absence of 
evidence of an alienation without evidence of any facts which 
would make it probable that an alienation would have been made 
cannot be accepted as proof of a custom of inalienability.” 

In the case of Durvgadut Singh v. Rameshwar Singh (2) the latter 
portion of the above passage was quoted and followed, and their 
Lordships observed: “But in this case numerous instances were 
proved in which alienations of smal! portions of the property took 
place, and in not a single instance was it proved that any objection, 
based upon the alleged custom, was raised by any one to an actual, 
or threatened, alienation It was raised in the present suits for the 
“first time,” l 
.. In Rama Nand v. Surgtant (3) Sir John Edge C.f. and Bur- 
kitt J. observed :—"In such a case the kind of evidence that ought 
to be regarded as evidence showing that the right claimed by custom 
.was more or less contested and the contest abandoned by some 
one who, ifthe custom had not existed, would have been entitled, 
Or evidence showing that -generally in the district the custom was 
followed to the exclusion of persons who, if it had not been for the 
| custom would presumably have enforced their right under the 
general law. Evidence which is as consistent with there being a 
custom as with there being no custom at all is not evidence of a 
custom modifying or varying the general law. In this case, so far 
.as. We can see, there was no evidence of custom in the strict sense 
to be considered.” 


(1) (1888) L. R. 15 I. A. 51 (66). - 
: (2) (1909) I. L. R. 36 Cale. 943 (954) ; L. R. 36 L. A, t76 ; 10 C. L, J. 233. 
(3) (1894) I. L. R, 16 All. 221 (224). 
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It is contended that the estate has remained intact for several 
centuries, and the fact of its existence for such a length of time is 
an indication’ that there was no power of alienation, as otherwise 
the estate would in all probability haye been broken up and 
dissipated. 

Reference is made to paragraph tos of the judgment in suit 
No. 17 of 1890 brought by Nityanand Dkal against Satrughna 
Dhal and others, where the statement of Raja Mangobinda (the son 
of Raja Kamala Kant of the Jambum: Branch) dated the 26th June 
1859 with reference to the “date from which the successors of the 
original title holder has beea holding title” is set out. It was stated 
that Raja Jagannath Dhabal Deo the founder of the family cams 
from Dharanagar in the western provinces in the year 638 B. S.’and 
established himself in the Dhalbhum Raj. Reference is also made 
to the statement of Satrughna containad in his question dated 
29th March 1887 where he stated that 24 generations back his an- 
cestors migrated to this part of the country from Dharanagar and the 
family was governed by the Mitakshara. As for Mangobinda’s 
statement, it was not accepted by the Court and even 
if it be accepted, it merely shows that the family 
migrated to this part of the country centuries ago. It does 
not show since what time the family came to possess pro- 
perty, nor how long the estate is impartible ahd governed by 
lineal primogeniture. Whether the family migrated about seven 
centuries ago (638 B. S.) or not, as to which of course there is no 
evidence beyond the statement of Raja Mangobinda made in 1859 
or that ‘of Satrughan made in 1887, it appears as stated in the judg- 
ment of this Court dated the sth August 1893 in the appeal 
of Rani Siromoni against Satrughna that, the members of 
the family looked upon themselves as Kshatryas who came 
many generations ago from some place in the North-West 
Provinces. There isno doubt also that the bulk of the ‘estate 
has remained intact for many generations, We were referred toaa 
passage inthe judgment of the Judicial Committee in the case of 
Kana Mahatab Singh v. Badan Singh (1), where their Lordships 
observed (with reference to the judgment of the appellate Court) 
“The judgment omits from consideration in the appraisement of the 
case the existence of the family as an entity through so many 
centuries which entity could only survive destruction and disinte- 
gration with the help of such a family custom.” (The family cus- 
tom there referred to was the custom of /inea? primogeniture). The 


(1) (1991) L. R. 48 1. A. 446 (464—465) 
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fact. referred to by their Lordships is no doubt to bs borne in mind, 
but it also must be remembered that according to the law as 
understood prior to the decision in the case of Sartaj Kuari (1) 
in 1889, an impartible Raj had always been considered as inaliena- 
ble. And if the Rajas were following what they believed to be 
the law, it was not custom because custom is something in deroga- 
tion of the law. It may also be pointed out that the estate in 
Sartaj Kuari’s case (1), had its origin three hundred years before 
the suit, and evidently that fact by itself was not held to be suffi- 
cient proof (in the absence of custom) of inalienability. 

The -question we have to consider is whether the evidence 


proves the custom of inalienability. In considering that question . 


we have to bear in mind that if there was any occasion when 
having regard to human nature, there was likelihood of alienation, 
and alienation was not effected, it would be evidence of inaliena- 


` bility. 


We will now deal with the instances in which it is said that 
alienation would have been made, were it not for the custom of 
inalienability. 

I Raja Ram Chandra I, died leaving a widow (who was encsente 
a widowed daughter-in-law (the widow of Kartikeswar who had 
predeceased Raja Ram Chandra) and a obrotber Hikim 
Nurshingh became the Raja, and that was a fact relied upon 
by Satrughna in Rani Siromoni’s suit No. 1 of 1889 as an instance 
(among others) of exclusion of the widow, as bearing upon the 
question whether the family was governed by the Mitakshara or 
Dayabhaga (See judgment of District Judge dated the rgth August 
1891, in that suit, and the judgment of the High Court dated the 
15th August 1893 on appeal). But no inference can be drawn 
in favour of any custom of inalienability from the fact that Raja 
RamChandra I did not execute any will and that Nursingh succeed- 
ed the Raja. It does not appear that the Raja was aware of 
the Rani being enctente when he died. If he was aware of it, 
there was the possibility of her giving birth toa son, in which 
case there could be no question of bequeathing the estate to the 
widow. But of course there was no knowing that she would give 
birth to a son, even if the Raja was aware that she was enciente and 
we must consider the question from the point of view that the Raja 
was not aware that she was with child or that she would give birth 
toason. It does not appear when the succession of Hikim Nur- 
singh took place. But Jagannath I who was inthe womb when 

(1) (1888) L. R. 15. 1. A. 51. 
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Raja Ram Chandra I died was installed as Raja in 1767, as appears 
from the District Gazeteer Singbhum page 27) Raja Ram Chandra 
must have therefore died sometime before 1750. Wills were un- 


_ known at that time, at any rate in that part of the country. But- 


apart from that, the contention that the Raja did- not execute 
any will in favour of his wife because of the consciousness that he 
could not alienate the estate, proceeds upon the assumption that 


aman dying without issue would naturally leave his estate-to his 


widow. ‘That may be natural feeling with persons of other nation- 
alities or even with some of the present day Hindus specially in 
towns. But was that the feeling among Hindus, at any rate, in those 
days apart from the sentiment of preserving the prestige and dig-. 
nity of the family, and the integrity of the estate, there was gene-- 
rally speaking a feeling among Hindus until recent times, against 
the estate passing into the hands of the wife’s relations, Even 
Hindus governed by Dayabhaga Law (as to whose power of alie- 
nation there is no doubt) in those days very rarely made dispositions 
of their estates in favour of their wives. The effect of such dis- 
position would be to pass the ancestral estate from the family of the 
owner to the family of his father-in-law. It is well-known that 
Hindus specially in those days were anxious to provide for the offer- 
ing of Zindas and libations of water to them after their death, and 
the members of the’ widow's family are not competent to offer Jal 
pinds. The feeling against the estate passing into the family of 
the wife would be much strongerin the case of an owner of an im- 
partible Raj which had descended by lineal primogeniture from 
generation to generation. We ought not to judge of the feelings 
and sentiments of these Rajas imbued with ideas of customs of 
hoary antiquity in the light of the feelings and sentiments of other 
nationalities or of Hindus of the present generation. Even assume. 
ing that a will had been made, how could rights under a. will be 
enforced at that time, when the British power had not been estab- 
lished and there were no British Courts to enforce rights? Apart 
from the fact that the instinct of jointness was very much stronger 
then, than at present, could Raja Ram Chandra I expect that his 
widow would be able to enforce her rights under a will if he exe- 
cuted any, as against his younger brother who would-succeed under 
the Mitakshara law as well as under family custom ? The question 
of succession of Hikim Nursingh would be settled in no time by an 
appeal to arms, and a female would not venture to set up rights as 
against a male who had law and custom on his side and followers 
lo support his claim. The argument that no will was cxecutod in 
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favour of his widow has therefore no force. It is contended how- 
ever that some provisions would certainly have been made by Raja 
Ram Chandra for his widow and widowed dviughter-in-law, but this 
contention assumes that no provision was made. It is for the party 
' setting-up the custom to show that no provision was made and there 
is no such evidence. There is no suggestion in the pleadings nor in 
the evidence of witnesses that no provisions were made for members 
of the family. The widow and the widowed daughter-in-law would 
under the family custom be entitled to maintenance. The amount of 
maintenance is not left to the caprice of the next Raja, but is 
regulated by well known custom in these ancient impartible estates, 
and though there is no evidence as to what maintenance they got, 
the evidence with regard to some widows in other cases to be 
presently noticed, shows that widows of the family were amply pro- 
vided for under the family custom. . 

After Raja Ramchandra | died, his widow gave birth toa son, 
but Hikim Nursingh had already taken the Gadi. After the birth 
of the son, the latter was entitled to the Raj, but he was a mere 
child, and Nursingh’s possession of the estate must be taken to be 
that of an usurper. 

II Raja Nursing died leaving two widows, and a brother 
Nimai alias Baikuntha I, who became the Raja. It is con- 
tended that this was another occasion when a will or other 
provision could have been made in favour of his widows by 
Nurshingh. The learned Subordinate Judge says that Hikim 
Nursingh did not became Raja. It appears that he did succeed as 
Raja, as Raja Ram Chandra’s son Jagannath I was then in his 
mother's womb, He was however subsequently deposed in 1767 and 
Jagannath was installed as Raja by the British. So that at the time 
of his death Nursingh was not Raja and it was therefore not an 
instance ia which the Raja could have and did not make a will in 
favour of his widows. Then again there is nothing to show that no 
provision was made for them either by Nursingh or that they were 
not maintained according to family custom. Lastly some of the 
observations we have made with reference to Raja Ram Chandra’s 
not making a will apply to this case also. 

Baikuntha I alias Nimai died leaving two sons, Beer Chunder 
and Radba Govind. The former set up an agreement by Jagannath I 


appointing him successor, but the Courts held that it was invalid . 


and gave the Raj to Ram Chandra II the eldest son of Jagannath I 
under the rule of primogeniture. But Baikuntha I was not the 
Raja at the timc of hig death. It appears that after Nursingh was 
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deposed and Raja Jagannath installed as Raja by the British, he 
rebelled, and was deposed and Nimai alias Baikunta I was installed, 
as Raja by the British. But he was Raja only for a short period ; 
he had no followers and Jagannath I was again installed as Raja 
and he got the first settlement of the Raj estate from the British 
Government in 1777. In the Tasallinama granted to Raja 
Jagannath I in 1777 by the East India Company there was a 
provision that he was to give “Baikuntha Dhal lands valued at Rs. 
1000 for his subsistence and raiment.” It is clear therefore that 
Baikuntha I was not the Raja at the time of his death, and we do 
not see how any argument can be founded upon the fact (assuming 
it to be a fact) that Baikuntha did not provide for his two sons. 

1IL With regard to the agreement set up by Beer Chandra by which it 
was alleged that Jagannath I appointed him his successor, it appears 
that after the death of Raja Jagannath I which took place sometime 
between 1880 and 1805, a dispute arose as to who should succeed 
him, viz , Beer Chandra who set up the agreement, or Ram Chandra 
the eldest son of Raja Jagannatha. The correspondence between 
the collector and the Judge of Midnapur and the Board of Revenue 
in the year 1805, and the recitals in the Dow] Bandobusht made 
with Ram Chandra on the 27th August, 1805, show that Beer 
Chandra‘s Moktar opposed the registration of the name of Ram 
Chandra, and applied to get his (Beer Chandra‘s) name registered 
in the place of Raja Jagannath I. The Collector on the rath 
August 1805 directed both parties to file their respective documents. 
Beer Chandra‘'s Moktar filed 11 copies of Perwanas showing that 
the Perwanas were in the name of his father, and also an Ikrarnama 
bearing the seal and signature of his father (Baikuntha I). Ram 
Chandra started proceedings before the Judge as would appear from 
his order dated the 14th August. Under the Regulations the Judge 
had power to take summary proceedings and also to hold regular. 
trial in cases of disputed successions. ‘The Collector seems to. have 
thought that the Judge had no power to make a summary order, 
and he referred the matter to the Board of Revenue. The latter 
by its order dated the 2oth August 1805 directed the Collector to 
act according to the precept of the Judge and to “refer Beer 
Chandra to prosectute any claim he may have to the estate lately 
held by the father of Ram Chandra Dhabal.” Accordingly a Dowl 
Bandobust was made with Ram Chandra on the 27th: August 1305, 
and he as the son and the rightful heir of his father Jagannath was 
registered in his place. Thus ended the claim of Beer Chandra 
based upon the agreement alleged to have been executed by 
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Jagannath. Reliance however is placed upon the fact that CiviL. 
Jagannath sought by an agreement to alienate the property, but the igi: 
attempt was unsuccessful, and this is referred to as evidence of Protap Ch sadis 
inalienability, But it is to be observed in the first place that al- 
though the Moktar of Beer Chandra stated before the Collector that 
an agreement was executed by Raja Jagannath to the effect that 
after his death Beer Chunder should hold possession of the zamin- 
dari, no such agreement was asa matter of fact produced. What 
was produced was as an Ekrar executed by Baikuntha I (the father 
of Beer Chandra). Had any agreement executed by Jagannath 
been produced it would certainly have been- mentioned in the 
Dowl or in some other papers but there was none. In the next 
place the agreement was alleged to have been executed at the time 
of Jawati at the Dashara festival when Baikuntha came into posses- 
sion of the Estate. The year of the Dashara was not stated. It 
could not have been after 1777 when Baikuntha I was deposed and 
Jagannath was again restored to the estate by the British Govern- 
ment. Baikuntha was in possession fora short time before 1777 
when Jagannath was deposed owing to his rebellion, and the 
“eleven copies of Perwanas” probably referred to that period when 
he was placed on the Gadi by the British Government. But as 
already stated Baikuntha was shortly afterwards deposed and 
Jagannath was again installed in 1777 when the estate was settled 
with him, Lastly Jaganvath was oa the Gadi from 1777 up to 
sometime in 1800-1805 (the permanent settlement was made with 
him in 1800). He was in possession with the help of the British 
Government. He had agreed to give lands valued at Rs. 1000 for 
the subsistence and raiment of Baikuntha by the Tahsilnama in 1777 
and had thus settled matters with Baikuntha. Had there been any 
agreement before the Tahsilnama of 1777 that after his death Beer 
, Chandra would succeed, it would have been mentioned in the 
Tahsilnama of 1777. He had six sons, and it is exceedingly improb- 
able that in these circumstances he should have entered into any 
agreement with Beer Chundra that the latter should succeed him 
on his death to the exclusion of his own sons. As we have said, 
no such agreement was produced and we think that the argument 
of the learned counsel on behalf of the respondent that the 
statement of the Moktar of Beer Chandra about the existence of 
such an agreement was purely illusory has considerable force. we 
are accordingly of opinion that an agreement by Jagannath could 
divert the course of succession is not proved,and the argument 
on behalf of the appellent that it was an instance where an attemp- 
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ted alienation was unsuccessful has no force. On the other hand 
the fact that such an agreement which would have the effect of 
alienating the estate, was set up (though falsely) by a member of the 
family, was inconsistent with the consciousness In the family that 
the estate could not be alienated if the agreement was genuine. 

Iv. Raja Jagannath I died leaving six sons and four widows. 
We have seen that his eldest son Ram Chandra II succeeded him. 
It is said that Raja Jagannath did not make any provision for his 
younger sons and widows. But the evidence shows that large grants 
were made for the maintenance of the younger sons. Hikim Nur- 
singh was the second son. Tne julg nent dated the 27th July 1905 
in a suit (No. 20 of rg0}) brought by Raja Satrughna against two 
persons Jonardan Pal and Nanda Lal Girt for resumption of Mou- 
zah Parulia on the allegation that it was Hikimali Khorposh and 
therefore resumable, shows that Fiikim Nurshing obtained Mouzah 
Parulia and 9 other mouzahs as an absolute and irrevocable lakhe- 
raj grant made in full satisfaction of all claims of future mainte- 
nance. 

The third son was Jugal Kishore. It appears from the Khor- 
posh patta dated the 8th April 1850 (Ex. 12) that Jugal Kishore 
was in possession of 64 *Mouzahs for his maintenance, that a suit 
was brougbt by Raja Chitreswar 11 (whose guardian he had been 
under the will left by Baikuntha) for resumption of the Mouzahs. 
The suit was brought in the lifetime of Jugal Kishore, and was 
continued alter his death against his son Kinu. The lands were 
resumed and after resumption 18 Mouzahs were settled upon Kinu 
(son of Jugal Kishore) by way of permanent alienation. They are still 
in the possession of the defendant (appallant) the grandson of Kinu 
and the area of 1 3 out of the 18 mouzahs appears from the settle- 
ment records to be over 40,000 Bighas. The defendant in para 
graph rr of his written statement in the present suit stated that his 
father Madhusudan used to be maintain ed by Raja Satrughna and 
used to support himself and his family from the income of some 
Khorposh villages, and a list of the 18 mouzahs in the possession 
of the defendant is given in schedule (ga) of the plaint. One of 
the 18 mouzas is Dakhinsol and the defendant's father Madhusudan 
in his deposition in certain Land Acquisition case in 1896 stated 
that Dakhinsol Mouzah (about 500 Bighas) was his makarari Khor 
posh Mouzah held at a quit rent of annas~ twelve by right of 
succession. 

The fourth son was Kamala Kant (Raja in the Jambuni branch). 
It appears from the judgment dated the a8th December, 1891 in 
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the suit (No. 17 of 1890) by Nityananda against Satrughna, that CiviL. 
Nityananda stated that the “other members of the family receive san. 
maintenance,” and, that “ accordingly the plaintiff and his ances- 
tors (his father was Kamala Kanta) received mouzahas from the 
Raja of Dhalbhum for their maintenance and the plaintif. is in 
possession of mouzah for his khorposh.” The Court found that 
there can be no doubt on the evidence that Kamala Kanta before 
succeeding to the Jambuni estate had got four mouzahs from his 
brother Raja Ram Chandra II on account of maintenance.” All 
these facts go to show that the sons were in fact well provided for, 
and there was no necessity for making any will. The lines of the 
fifth and sixth sons (Nimai and Raghu) are extinct, and no 
evidence is available with regard to them. 

The case of Chitreswar I was also referred to. He left four sons, 
the eldest being Raja Ram Chanira I. But he must have died 
before 1750 long before the British Government was established. 
We have no materials for that period, and for reasons already 
stated, instances ef succession before the British Government was 
established in the country, afford no help in deciding the question 
before us. 

V. Raja Baikuntha 11 died leaving two widows Rani Joy Kumari 
dnd Rani Amrit Kumari and a minor brother Sukumar alias Raja 
Chireswar |l.. He «xecuted a will (wasyatnama) by which he 
appointed his uncle Hikim Nursingh as the guardian of his minor 
brother to manage the estate during his minority It is said that 
the Raja was conscious of the power of making a will and had he 
the power of alienating property he would have bequeathed the 
estate to his widows, at any rate would have made provision for 
them by his will, We have shown that a Raja would not necessarily 
execute a will in favour of his wife, even if he had the power to do 

eso. “As for making provisions for his widows, there is nothing to 
show that no provisions were made for them ; and even if none was 
made, the widows must have got sufficient maintenance according 
to the family custom. In an ordinary Mitakshara family the estate 
in such a case would go to the brother and not to the widows who 
“would get maintenance. Raja Baikuntha II died in 1825, and it 
cannot be said that it would have been the natural thing in 1825 to 
give the estdte to the widows which would ultimately be enjoyed by 
“the wife’s relations. He had his minor brother who would on 
attaining majotity preserve the estate for the family, and maintain 
his widows and he accordingly executed a wasyatnama providing 
for management of the estate during his minority and appointed 
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his uncle as guardian and manager so that the ancient custom of 
impartibility and lineal primogeniture might be kept up. 

VI. Jagannath II died leaving two sons. Reference is made 
to the District Gazetteer Singhbhum (Page at3) to show that he 
left 12 widows, and it is contended that had he the power of aliena- 
don he would have made provision for these Ranis. On behalf of 
the respondent it is contended that the District Gazetteer should 
not be referred to for showing that the Raja left 12 Ranis, and it is 
pointed out that no ground of appeal was taken against the finding 
of the Court below that Raja Jagannath left a widow. However 
that may be, we do not think any inference can be drawn in favour 
of the appellant even if the Raja left ra Ranis. His eldest Rani, 
Rani Dhojamani (the Pat Rani) got considerable properties from 
him. The judgment in the case of Prince Mahomed Buktyar Shak 
v. Rani Dhojamani*(t) refers to some such properties. 

The Raja left two sons, both of them were very young, 
the elder being only 5 years old. It is contended on behalf of 
the appellant that ordinary human nature would prompt a disposi- 
tion of property in favour of the other Ranis, at any rate proper 
provision would have been made for them, if the Raja had power 
of alienation. Wedo not think however that the Raja would be 
prompted to make any disposition of the estate among his twelve 
Ranis, when he had sons, and the elder son would in ordinary case 
succeed him according to family custom It is true he wasa 
minor, but it was well known that the Court of Wards would take 
charge of the estate during his minority, and ordinarily a better 
arrangement cannot be made by entrusting the management to 
private individuals. As a matter of fact the estate was taken charge 
of by the Court of wards. Assuming that Raja Jagannath left 12 
Ranis we do not see that it would be natural for him to bequeath 


"property separately to each «f them with the effect of diminishing 


the estate to the detriment of his sons. As for their maintenance 
there is no doubt that there was the custom of making suitable 
provision for all members of the family male or female (See 2 - 
C. L. J. 20 at 28-29), and it does not appear that the Raja or his 
successor did not make suitable provision for these Ranis. 

VII. Raja Purna Chandra (of the Jambuni branch) died in 
1886 leaving two widows Rani Radha Kumari and Rani Parbati 
Kumari, and his brother Iswar the father of the plaintiff. It is 


“said that he made no provision for the widows. But we have no 


evidence as to the age at which he died, and that no provision was 
(1) (1905) 2 C. L. J, 20. 
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made for the widows. It was Raja Purna's own brother Raja 
Iswar the father of the plaintiff who got the Raj, and not any 
distant agnate, and in those circumstances ordinarily the widows 
would get maintenance from the brother, even if no separate provi- 
sion was made by the deceased Raja for them. It appears however 
from the judgment in the certificate case dated the 4th January 
1887 that Iswar Chandra (plaintiff's father) applied for a succes- 
sion certificate to the ‘estate of his brother Purna Chandra. He 
was opposed by the two widows Rani Radha Kumari and Rani 
Parbati Kumari. The former claimed the estate by virtue ofa 
Tika alleged to have been given to her by Raja Purna Chandra 
in his lifetime, and the latter based her title to the estate ona 
letter alleged to have been addressed by the Raja to the Collector. 
The Court in that case held that the family was a joint family 
governed by the Mitakshara, that the estate was ancestral there 
being no separate property in the family, the various members of it 
including Iswar, his wife and mother got maintenance from the 
estate and that the brother (Iswar) was entitled to succeed—and 
observed “ With regard to the alleged installations by the deceas- 
ed of the senior widow as his heir, and that of his daughter as 
alleged by the junior widow, though a considerable amuunt of 
evidence was offered which is to a great extent mutually destruc- 
tive of the conflicting claims of the two widows I need not say 
much. Whether the family is governed by the Dayabhaga or 
Mitakshara deceased could not except (in the former case) by a 
regular will settle the devolution of his estate, and it is not pretend- 
ed that the document which it is said he signed and sent to the 
Collector Ex. E is a will. There is no evidence of any 2u/achar to 
that effect either, one of opposite party’s witness, in fact, the Dewan 
Ram Kumar Patnaik expressly says that the deceased had no power 
to will away the estate.” 

Reliance is placed upon the above passage on behalf of the 
appellant, and it is contended that Raja Purna Chandra could 
have alienated the Jambuni estate in favour of the widows by pro- 
per instruments as the widows were so anxious to get the estate, 
and when some attempt was made to give them the estate by 
giving a Zika and by letter addressed to the Collector. But in 
the first place the evidence as to the alleged installation was des- 
cribed by the District Judge as “ Mutually destructive of the: 
conflicting claims of the two widows,” and it is not clear whether 
the story set up by the widows was true. In the next place 
though the Dewan Ram Kumar stated that “ Raja cannot apppoint 
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Crvit. any one he chooses as his successor,” in re-examination he stated. 
1924. that the “ Raja if he had no son might make his widow- successor.” | 
wed 


Protap Chandra But eyen if he could not appoint a successor, it does not show 

that he had no power of alienation. A person may haye the power. - 
of alienation and yet may not have the power to change the course 
of succession. As tothe statement in the judgment that “ there 
is no evidence of any Kulachar,” of making wills, it is objected 
by the respondent that statement of facts in a judgment not jnter- 
partes is not admissible in evidence. But even if it is admissible, 
it only shows that there was no evidence of any family custon of 
making ‘wills, which is not the same thing as a custom. of inaliena- 
ability. 

It appears from the copy of deposition of Ram Kumar that the 
Raja was addicted to drinking and that he was ill fora long time 
before his death from a disorder of the liver so induced. He 
lived s. parately from the Ranis, with a concubine for 114 years, and 
It ,was at the house where he was: living with the concubine that. 
he is said to have given the Zika tothe senior Rani. There is no% 
evidence that any letter was actually written to the Collector though 
itwas so asserted. But if any letter was written, it goes against - 
the appellant as showing consciousness on the part of the Raja that. 
he had the power of disposition though he may not have been aware 
of the proper method of effecting it. 

‘IX. The last case relied upon is that of Ram Cindia AIl. 

He died:on the 5th January 18547 leaving three widows Rani 
Siromoni, Rani Churampni and Rani Mukutmoni, anda brother 
Hikim Nursingh who however died childless. It is said that he. 
could. have:.made a will. But he died at the.age of 2,/by a fall 
from:the roof of his. house in a> drunken state. Apart from. the 
considerations which have already been stated. in the case of other 
Rajas, it could not be expected of so young aman that he :would 
make a will and the circumstances under which. he died would’ 
also negative.the suggestion. : 

“There were a series of litigations after his:death. Satrughna. 
was entitled to succeed according to lineal primogeniture. He. 
has however assailed ‘on three sides by Rani Siro nani, by Nitya- 
nand, and by ‘Iswar (the plaintiff’s father). 

- Rani Siromani as the senior Rani applied oa the roth February 
1887 for registration of her name under the. Land ‘Registration Act, 
setting. up Dayabhaga as the law of succession. No mention of 
any will-was made in her application for registration. The Deputy 
Commissioner decided in her favonr on the 4th June 1887. 
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(The judgment is not on the record), In his grounds of 
appeal to the Commissioner Satrughna relied upon family 
custom, upon the fact that the estate was impartible 
and ancestral and that the family was joint, and governed by the 
Mitakshara, the very fact of Khorposh grants proving jointness. 
All these allegations were directed against Siromani’s case that the 
family was governed by Dayabhaga. The order was set aside by the 
Commissioner of Chota Nagpur on the 6th September, 1887 whose 
order was upheld by the Board of Revenue on the 24th April, 1888. 
The Commissioner held that the family was governed by Mitak- 
Shara law, that there was jointness in estate, that primogeniture 
governed the succession, that no family custom inconsistent with it 
was proved, and that Satrughna was entitled to succeed: He 
observed that “in a petition to the Deputy Commissioner the Rani 
speaks of a will executed by the lite Raji in her favour but she his 
not pressed this probably under go l adyice, since the fact of the 
late production of such a document would have tc be accounted 
for. But besides the question of the authenticity of the will there 
is a further doubt whether the late Raja would have had any power 
to disturb by a will the legal rights of heirs.” So the will was not 
produced even in September, 1887. There is merely the “doubt” 
expressed by the Commissioner whether the Raji could disturb by a 
will the legal rights of heirs, but this yas before Sartaj Kuari’s 
Case (1) was decided by the Judicial Committee in 1888. 

Having failed in the Land Registration proceedings Rani 
Siromoni applied for probate of the alleged will of Raja Ram 
Chandra on the 6th December, 1888. In his written statement filed 
on the 26th July, 1890 Ex. B(a). Satrughna pleaded that the will was 
fabricated, that the family was governed by Mitakshara, that the 
estate was a joint and undivided ancestral estate and governed by 
the rule of lineal primogeniture. “Accordingly the sajd deceased 
Raja Ram Chandra being the eldest member of the seniormost 
branch of the family came into possession of the estate according 
to the family custom. He had no right to dispose of all those 
properties by way of will or gift or to giye permission to adopt a son 
or to settle or appoint any future-heir.” The appellant strongly 
relies upon this passage as containing a distinct admission of 
Satrughna under whose will the present plaintiff claims, that there 
was no right of alienation. . It is also contended upon the authority 
of Rant Chandra Kynwar v.:Chaudhri Narpat Singh (2), that the 


(1) (1888) L, R. 15 1. A. 51. 
(2) (1906) I, L. R. 29 All 184; 11 (, W. N.ga1; 5C. 0. J. tng. 
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Civit. admission of Satrughna shifts the onus of proof on the question of 
1924. custom upon the plaintiff. ln that case the question was whether 
ta? 


the plaintiff who claimed the estate had been adopted by another - 

ov. person, and the Judicial Committee held that althouzh the burden 
Jagadish Chandra. A i : 

ae of proving that adoption had taken place was on the defendant, it 
was shifted upon the plaintiff, by the defendant’s proving statements 
solemnly made in deeds by the plaintiff himself that he had been 
so adopted, and that the admission raised the presumption that the 
adoption had taken place. In the present case had the statement 
of Satrughna (through whom the plaintiff claims ) stood alone, it 
would have been very cogent evidence and the burden would have 
shifted on to the plaintiff. But as will be presently seen there were 
other statements made by Satrughna and those when taken together 
with his subsequent acts and conduct belie the above statement. 
In deciding the question we should take into consideration all his 
statements though weight must be given to each of his statements 
(including that referred to above) according to the circumstances 
under which it was made. 

It appears, as pointed out on behalf of the respondent (i) that 
in the written statement of Satrughna referred to above, in the 
original (in vernacular) there is a full stop before the words. “He had 
no right etc.,” so that the statement about Raja Ram Chandra's 
having no power of alienation is not part of the family custom 
(about succession). (ii) That in any case there is no clear state- 
ment as regards custom, (iii) that the statement as to Raja's having 
no power of alienation may be in accordance with Satrughna‘s view 
of the family being joint and the estate being an impartible one, (iv) 
that although Sartaj Kuari’s case(1) had been decided, the Pittapur 
case (a), which dealt with the power of testamentary disposition had 
not been decided, and lastly (v) that the statement was made by 
Satrughna in self defence. 

It is contended on behalf of the appellant, that when Satrughna * 
filed his objections in the probate case his claim had been upheld 
by the Commissioner and the Board of Revenue in the Land Regis- 
tration proceedings where Rani Siromani had not mentioned the 
will. Every one knew that Raja Ram Chandra led a drunken 
riotous life and died by a fall from the roof of his house, and it 
would have been sufficient to challenge the will as false and even 
if the will was proved, it could not have the effect of driving him 
from the Gadi (as observed by the Court below), as he was the 
recorded proprietor, and it was therefore unnecessary to attack the 


(1) (1888) L. R. s5 TA, 5t. (2) (1899) L. R. 26 I. A, 83. 


Protap Chandra 


Vor. AL, I AICH COURT. 


validity of the will, It is true that the Probate Court could not 
determine the question whether the Raja had the power to make 
the will, and as a matter of fact it declined to go into it. But in 
the first place we have to consider not what the Court could have 
done, but what the parties thought. In the next place not only 
was the probate case pending, but the ##/e suit by Rani Siromani 
had already been instituted (on the 30th November or 6th Decem- 
ber 1888). If the validity of the will was established Satrughna 
would lose the whole estate worth about a lac of rupees a year. He 
was in a destitute condition then. He had before him the pros- 
pect of getting the whole Raj if it was shown that the will was a 
forgery, and that, there was no power of making a will. The matter 
was of the utmost importance to him and in these circumstances he 
would naturally take objections on all grounds and put forward 
every possible defence to the claim of Siromani. The Court found 
that the will was not proved, but it is contended that the fact of 
setting up the will which was an assertion of complete testamentary 
power shows that the Rani was eager to have the estate diverted, 
and would have exerted her influence with the Raja to make a will 
had he the power of alienation. But we have seen that the Raja 
met with an accidental death at the early age of 24. And apart 
from that, the fact that the Rani might have been anxious to get 
the whole estate under a testamentary disposition does not show 
that the Raja was also anxious to divert the Raj from his own 
family to that of his wife’s family. The subsequent conduct of 
Satrughna goes to show that he did not believe in the statement 
that the Raja had no power of making alienation. In 1905 when 
he executed his will he showed the consciousness of his power 
of making a will. In his petition of objection dated the 
8th -May 1905 to the application of Madhusudan for taking the 
estate under the Encumbered Estates Act, Satrughna stated (in 
paragraph 1) that Raja Jagadish Chandra the minor Raja of 
Jambuni is “my sole heir constituted as such under my duly 
executed will“ and in paragraph 28, it was stated that “your peti- 
tioner is advised and most humbly submits by way of pure argument 
that he could legally sell his estate completely and outright, or 
having leased the whole of it in Patni clear of all the debts, and no 
one could question his right.” 

It is true that in his petition he defended his acts on the ground 
of necessity. But he was charged with extravagance and waste, and 
he would, in repelling those charges, and in order to avoid the 
estate being laken under the mangement under the Act, naturally 
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Civit, attempt to justify aliénations made by him on the ground of nétéssi- 


19246 ty. It would not under thé circumstdnces show consciousness of 
; Protaiy Uh andra‘ Paliétiability spécially having regard to the fact that in thé very 

v. petition he expressly assérted “oy way of pure argument?” a com- 
Jagadish Chandra a rere 

PENA plete’ power of alienation. 

In‘ thé Ijara Patta éxecuted by him in favour of Mr. Mathewson 
datéd’ the'8th March, rg05. Satrughiia stated that he had borrowed 
thréé lacs of rupees ftom Jogendra Nath Roy arid others of Hat- 
khola by mortgaging his zemindary to them, and borrowed one lac 
of Rupees from ijatadar by making ijara s-ttlement for 25 years, 
and further that by a registered patta dated the roth January rogoo 
he had séttled permianéntly the minerals in the entire Pargana 
Dhalbhum with Princé Mahommed Bakhtyar Shah. The ijara 
ledsé for 25 yéars may, as’ contended by the appellant, be consi- 
dered as an arrangement beneficial to the estate, but the mortgage 
of the éstate for three lacs of rupees and the permanent lease of 
thé mineral rights in the entire estate were clearly alienations. Hav- 

‘ing régard to all théSe circumstances it appears that no weight can 
be atta¢hed to the statements contained in Ex. B (a) in the 
Probate casé, and that Satrughna made the statement as to the 
non-existencé of the power of alienation in his objections in the 
Probaté case, in order to sé€rve his own purpdses and defeat ihe 
claim of Rani Siromani. = 

Mohesh Chahdri (the grandson `of Nityanand) in his petition 
of objéction filed on the 24th May, 1891 in the Probate 
case also took the saiie pleas as those raised by Satrughna and 
among others that the Raja “had no right to makéa will regard- 
ing those propértiés or to make a gift of the same to any person, or 
to give permission to take an adopted son or to appoint a future 
heir,” and this is rélied upon as being a statement made by a 
member of the family as to the family custom. Mohesh Chandsa 
was a minor at the time, and was represented by his mother and 
guardian Chura Kumari However that may be, Nityanand himself 

had claimed the estate ; that suit was pending, Mohesh (the grand- 
son of Nityanand and substituted in his place) was highly interested 
in dêning the power of alienation. if the genuineness’ of the will 
and the power to make a will were provéd, the suit. would be 
defeated. Apart from that the statement was made at a’ time when 
thé controvérsy as tó family custom had arisen, and the question 

- ig whether the stdtemient is adimissiblé’ in evidéncé. Under section 
3, clause (4)'the Statement in order to be admissible must have 
béen made “béforé any controversy as to such right custom or ma tter 
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had arisen.” In the present case Siromoni had set up a will. 
The controversy therefore as to the custom of making a will had 
already arisen when Mohesh filed his objections. The statement 
therefore does not come under clause (4) of section 32 of the 
Evidence Act. It is contended” however on behalf of the appel- 
lant that it comes-under section 49 or else under section 13 of the 
Act. Section 49 (so faras is material for the present case) runs 
as follows :—When the Court has to form an opinion as to the 
usages and tenets of any body of men or family—the opinion of per- 
sons having special means of knowledge thereon are relevant facts. 
There is no difficulty when a living witness states his opinion the 
question however arises whether the opinion of such a person who 
is dead can be proved even though it does not come under section 
32 of the Evidence Act. 

In the case. of Garuradhwaja Prasad v. Superundhwaja 
Prasad, (1) the Judicial Committee observed :—“ By section 49 
when the Court has to form an opinion on (inter alia} the usages 
of any family, the opinions of persons having special means of 
knowledge thereon are also relevant. But by section 60 if 
oral evidence refer to an opinion or the grounds on which that 
opinion is held it must be the evidence of the person who holds 
that opinion on those grounds. Their Lordships think it is admis- 
sible for a living witness to state his opinion on the existence of a 
family custom and to state as the ground of that information 
derived from deceased persons, and the weight of the evidence 
would depend on the position and character of the witness and of 
the persons on whose statements he has formed his Opinion, But it 
must be the expression of independent opinion based on hearsay, 
and not mere repetition of hearsay. If the contention of the a ppel- 
lant were correct, statements of deceased persons as to matters 
coming under sections 45, 47 and 49 would be admissible even 

*though they do not fall under section 32. But section 32 isa 
special section providing in what cases statements of deceased per- 
sons would be admissible. Such siatements have not the sanction 
of oath, and the persons making them cannot be subjected to cross- 
examination.It is necessary therefore that the statement should not 
be made under bias, i. e., after a controversy had arisen. Clause 40f 

. that section accordingly provides that statements of a deceased per- 
son on such matiers are admissible if made before the controversy 
had arisen, and it would not be reasonable to hold that those very 
statements though made affer the controversy has arisen are admissi- 


{1} (1900) 1. L. R. 2g All. 37 (51—52) ; L. R. 27 l. A. 238. 
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ble under section 49 of the Act. Reliance is placed on behalf of the 
appellant upon a passage in the judgment of the Judicial Com- 
mittee in the case of Fanindra Deb Ratkat v. Rajeswar Dass (1). 
Their Lordships referring to the judgment of the High Court on 
the question of adoption in the Raikat family observed “ They 
also, if their Lordships rightly understand their judgment, put out 
of their consideration on the ground that it was hearsay evidence, 
all the statements ‘as to the custom made by deceased members 
of the family to which the witnesses deposed. They refer to section 
32 of the Evidence Act, but not to section 49. The latter section 
is applicable, and when an' ancient family usage is to be proved the 
statements of deceased members of the family are relevant facts.” 
But their Lordships were dealing with statements made by living 
persons examined in Court who deposed to statements made by 
deceased persons. The statements of the deceased persons on the 
question of family usage are no doubt relevant facts, but in the first 
place it does not appear that the statements of deceased persons 
deposed to by the witnesses were made affer any controversy as to 
the usage had alisen. In the next place as pointed out by Lord 
Davey in the case of Garursadhwaja (2) the opinion of a living 
witness though grounded upon the statements of deceased persons 
would be admissible, it would be so as independent opinion and 
not repetition of hearsay. Wedo not think that their Lordships 
laid down that statements made by deceased persons after the 
controversy had atisen and therefore inadmissible under section 
32 are admissible under section 49 of the Act, In the case of Ekra 
deswar Singh v. Janeshwart Babuasin (3) the Judicial Committee 
referring to certain evidence as to custom observed :— Some 
statements deposed to by witness who were called and some of the 
documents which were put in were not admissible as evidence in 
in this suit. It seems to have been overlooked at one period of 
the suit that evidence oral or documentary as the statements of 
a deceased person as to the custom ina family is not admissible 
if it appears that such statements were made after a controversy 
has arisen.” 

Reference was made to clause (7) of section 32, but that clause 
refers to statements “ contained in any deed will or other docu- 
ment which relates to any such transaction as is mentioned in sec- 
tion 73 clause (a).” It omits clause (b) which relates to “ parti- 


(1) (1885) LL Rə12 1. As 72; LL., R. 11 Calc. 463. 
(a) (1900) I. L. R. 23 All. 37. 
(3) (1914) L. R. 411. A. 275 (284) ; 21 C. L. J. 9 (18). 
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cular instances.” “Statements” moreover cannot be called “ ins- 
tances” though the whole litigation ending with the judgment may 
be an “ instance.” l 

But even if the statements of the deceased persons made after 
the controversy has arisen are admissible, we do not think that they 
are of any value. Rani Siromani had set up a will. Mohesh was 
deeply interested in denying the power of the Raja to make a will, 
because he could not possibly succeed to the Raj if the will was 
genuine and the Raja had power to make it. In the circumstances 
we are unable to attach any weight to the statements. 

As stated above, one of the suits was instituted by Nityanand 
(son of Kamala Kant belonging to the Jamboni branch) on the 4th 
October 1888. He was nearer to Ram Chandra by one degree 
than Satrughna. The defendants to the suit were 1 Satrughna, 
2 Rani Siromani, 3 and 4 the other 2 Ranis, 5 and 6 Kishori and her 
son, 7 Madhusudan (the father of the present defendant) and 8 
Iswar (the father of the present plaintiff), It was stated in the 
plaint that the widows had no right, that the estate was the joint 
ancestral property of the family governed by Mitakshara, but being 
an impartible Raj and according to the custom prevailing in the 
Dhalbhum Raj the nearest and eldest member of the family was 
entitled to succeed, the other members being entitled to main- 
tenance only. The appellant relies upon the statement, that the 
estate was the joint ancestral property of the family, governed by 
Mitakshara and that it was an irapartible Raj, in Nityananda’s 
plaint, and similar statements in the pleadings of Satrughna and 
Iswar in the several suits, as showing that when the question of 
succession arose, the members of the family were agreed that the 
estate was joint ancestral family property. It is also pointed out 
that in the judgment in Nityananda’s suit it was held that though 
separate in mess, he (Nityanand though of the Jamboni branch) 
was not separate in estate from Ram Chandra. But the fact that the 
family was joint is now admitted in the present case. The question 
is whether the holder of the estate had the power of alienation. 

In the plaint in the suit brought by Nityanand reference was 
made to a pretended claim of one Kishori Debifundera will alleged 
to have been executed by Raja Ram Chandra in favour of her son, 
and it was stated that she was not the married wife of Raja Ram 
Chandra that the will was a manufactured document and was ‘‘not 
valid in accordance with law.” There was no statement that it was 
not valid according to custom. In the written statement of 
Satrughna in that suit filed on the 9th September, 18go, nothing 
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was said about the custom of inalienability, it being only stated 
that the estate was "an undivided joint ancestral and impartible 
Raj.” It appears therefore that nothing was said about the Custom 
of inalienability either by Nityananda in his plaint or by S trughna 
in his written statement, Nor is there any reference to such a 
custom in Iswars written statement filed on the rrth September, 
1890, in the suit by Nityananda ; the will set up by Kishori being 
challenged as manufactured and “illegal.” In the suit by Iswar, he 
stated in his plaint that certain Hikmati Mouzahs had been granted 
to him by Raja Ram Chandra by way of maintenance when he 
was appointed Hikim, in order to show that he was joint with Ram 
Chandra. The case of Satrughna was that neither Iswar nor Kamala 
Kant was joint with Raja Ram Chandra that he, Satrughna, was 
joint with Ram Chandra and that the grants set up by Iswar must 
have been obtained by underhand means. In his written statement 
he’ challenged the Khorposh Mokarari pottas secured from Raja 
Ram Chandra who “used to remain always in a drunken condition,” 
by the plaintiff Iswar and other persons, and that the said settle- 
ments could not “do any harm to this defendant” nor could the 
plaintiff be held to be joint with the late Raja Ram Chandra. This 
is relied upon as evidence of inalienab‘lity. The words “can do 
no harm” i. e. that they are not binding may involve an assertion 
of inalienability. But in the first place there was no question of 
inalienability raised in that suit, secondly the only question was 
whether Iswar was joint with Ram Chandra, and so in the suit of 
Nityananda. The fact remains that Raja Ram Chandra did make 
alienations which were never even attempted to be set aside by 
Satrughna. Reliance was placed by the respondent on the 4th 
paragraph of the written statement where Satrughna denied that 
there was any custom that a person related as a brother and belong- 
ing to the eldest branch would be appointed Hikim or that the 
person so appointed Hikim would get the Raj. But the non-eris- 


. tence of the custom of apponting a successor by giving Zika is quite 


different from the custom of inalienability. 

In his written statement in Siromoni’s title suit, filed on the gth 
September, 1890, Satrughna stated (in paragraph 14) as follows — 
“The will referred to by the plaintiff in para. 5 of the plaint is a 
manufactured and illegal document. This defendant does not 
believe that the said will was signed by the late Raja while he was 
in his senses, and the said Raja had no right to makea will.” The 
words in Bengali are tła fitz sai fei a. The word Sj may 
mean “power” or “right” and it is contended by the respondent that 
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it referred to his want of physical capacity to make the will and 
the same view has been taken by the Court below. But having 
regard tu the fact that the Raja’s physical incapacity is dealt with in 
the earlier part of the passage, the concluding sentence would seem 
to refer to his “right” to make a will. But although it is so, no 
custom of inalienability i is pleaded, and the statement does not carry 
the case further than what was stated in his petition of objection in 
the Probate Case (Ex. B.) (a). 

As already stated, Satrughna was assailed on three sides. Rani 
Siromoni set up a will, and asserted that the family was governed 
by the Dayabhaga. So far as those two matters were concerned 
Satrughna, Iswar and Nityananda were equally interested in oppos- 
ing her. As between Iswar and Nityananda on the one hand and 
Satrughna on the other, the questions were whether the two former 
were joint with Raja Ram Chandra, whether Kamala Kant was the 
second son and Hikim Nurshingh was the third son of Raja 
Jagannath, and lastly whether ordinary or lineal primogeniture was 
the rule of succession. 

Nityananda claimed preference on the giound that he was 
nearer in blood i. e. on the ground of ordinary primogeniture while 
Iswar claimed succession on the ground of lineal primogeniture. 

They were however all interested in attacking the will whether 
set up by Rani Siromoni, or any will which Nityananda apprehended 
might be set up by Kishori. The controversy then had arisen as 
to the power of making testamentary alienation, and the parties 
were fighting in Courts of law. Statements made by Iswar or 
Mohesh (grandson of Nityanand) under such circumstances in 
support of their case would be no more evidence than the statement 
of Rani Siromoni made in support of her case, 

Reliance is also placed upon the deposition of Mohendra 
„Narain Das in suit No. 10 of 1906 given on the 2oth and arst 
February, 1907 in connection with a litigation relating to the Raipur 
family which together with the Ghatsila (Dhalbhum) are included 
in the nins mehals, which are cognate. Mohendra Narain stated 
“In our nine mehals there is no custom of making will or partition. 
The Raja has no right to make a will.” It is contended by the 
appellant that Mohendra Narain being a member of the Raipur 
family had special means of knowledge of the custom of the nine 
families. But Mohendra Narain was the father-in-law of Raja 
Balabhadra the plaintiff in the said suit and his evidence was given 
at a time when a controversy had arisen upon the question of 
alienability in the Raipur family. In crosseexamination he stated 


365 


CIVIL. 


1924. 
ene 
Protap Chandra 


v. 
Jagadish Chandra. 


366 


CIVIL. 
1974. 
mend 


Protap Chandra. 
2. 
Jagadish Chandra. 


THE CALCUTTA LAW JOURNAL. [VoL. AL. 


that no one ever made: any will in the nine mehals. “From the 
papers I have seen that they cannot make any will. | have seen 
this in the decrees.” His knowledge therefore was derived from 
records, but he could not tell in which decree he saw it. He 
further stated that the Rajas of the nine mehals cannot make a _ 
giftof any property but they can grant mokarari &c and they can 
mortgage their properties. The Court in that suit held that “the 
estate being an impartible and ancient Raj and the rule of succes- 
sion thereto being lineal, primogeniture, the Raja had no power 
to make a will depriving the legal heirs.” Nothing however was 
said about any custom of inalienability nor is there anything to show 
that Mohendra’s evidence was believed. In the next Raipur case 
(suit No. 215 of 1910) the deposition of Mohendra Narain was 
put in, and the Court did not accept his statements, and held that 
the Raja had the power to make a will. 

Iswar in his suit asserted that Raja Ram Chandra had made 
him Hikim and associated him in the management of the estate. 
Certain ladies of the Jamboni family viz, Chura Kumari, Padma- 
bati and Brahma Kumari were examined on interrogatories. They 
were examined to support his claim, based upon the ground that 
Ram Chandra had made him Hikim and he was associated with 
the management of the estate. In cross-examination they had to 
admit that the Raja could not at his pleasure interfere with the 
ordinary course of succession by primogeniture. Before wills were 
made, the method of nomination was by giving “a or by mention- 
ing the nominee in some document. It is accordingly contended 
that if the Raja could not nominate his successor at his pleasure, 
and was bound by custom as to the manner in Which the estate 
was to descend, the power of making testamentary disposition was 
of no value. We have already dealt with this question in an earlier 
part of the judgment. There may be power of alienation without . 
the power of diverting the course of succession, though by the 
exercise of the power of alienation the course of succession 
may practically be altered. In any case, the evidence of the ladies 
have no direct bearing upon the question of alienation. 

Siromoni’s title suit was dismissed by the trial Court on the 
tyth August 1891, and her appeal dismissed by the High Court on 
the 15th August 1893. The suit by Iswar (to which practically all the 
members of the family were parties) was disposed of in terms of a 
Solenama on the 30th November, 1892. It was settled that Satru- 
ghna would remain in possession of the estate and own it from 
generation to generation, that he would grant a patni of some moy- 
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zahs belonging to the estate yielding an income of Rs. goooa year 
on the estate being released from management under the Encum- 
bered Estates Act, and that if Satrughna left no son or grandson, or 
great grand son, then Iswar or his son (the present plaintiff) would 
get the estate. The name of Madhusudan (father of the defendant) 
appeared as a party to the solenama decree, but ke applied for 
review on the ground that his name had been fraudulently introduc- 
ed into the settlement. The decree was declared inoperative as 
against Madhusudan. Iswar having died, his son Jagadish (the 
present plaintiff) was allowed to withdraw the suit against Madhu- 
sudan with liberty to bring a fresh suit. So far therefore as 
Madhusudan was concerned he refused to be party to the compro- 
mise. 

Nityananda’s suit was decided against him by the trial Court 
on the 28th December, 1891, by the High Court on the 21st 
August, 1896, and by the Privy Council on the 22nd February 
1920. 

While the litigation was pending Satrughna applied to the 
Deputy Commissioner, Singhbhoom on the 2nd December, 1892, for 
a lease of the estate from the Encumbered Estates Act under which 
it had come upon the application of Ram Chandra in 1886. Satru- 
ghna in his petition asserted that the estate was not liable for any 
of tke debts incurred by Ram Chandra specially such as were 
illegal or immoral, that no portion of the debts or liabilities could 
be satisfied out of the estate under the Encumbered Estates Act and 
that he was very much injured thereby. It appears however that 
most of the debts were raised on simple bonds, and the debts 
of a previous holder are not binding unless charged upon the estate. 
But apart from that it is difficult to rely upon any particular 
statement made by Satrughna, as he seems to have made assertions 
with respect to the power of making alienations from time to time 

“as suited him. 

We now consider the oral evidence adduced by the defendant 
on the alleged custom of inalienability. 

Gopal Chandra Sen, aged 74, says that he was inthe service of 
Raja Satrughna for about 30 years, and that during the pendency 
of the probate proceedings instituted by Rani Siromoni. a conver- 
sation in regard to it took place in his presence between Satrughna, 
Madhusudan, Sarthaki Ray (the Dewan) and Dibakar Das who 
was then the acting priest of the family. Satrughna remarked, and 
he was borne out by the Dewan, that the power of making a will 
was opposed to the Raj family custom. Satrughna’s statement, if 
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accepted, does not go beyond his averment in his petition of 
objection in the will case. The weight to be attached to the wit- 
ness is, however insignificant. He is not disinterested as he 
deposed for Madhusudan against Iswar in the Jambuni case, 
and was reproducing a conversation he had heard 33 years before, 
though he had no occasion ‘to? {recall it in the interval. Khetra 
Mohan aged 5o, son of the abovenamed Dibakar states that he also 
officiated as priest in Satrughna’s time, and heard (from some per- 
son unknown) of the family &4ufackar prohibiting the Raja from 
adopting a son or from alienating the estate by gift. He speaks of 
a" Committee” of members and officers of the family meeting 
after Raja Ram Chandra’s death to discuss the succession when 
Rani Dhajamani declared from behind the purdah that a female 
could not become the Raja, 

His evidence is plainly untrustworthy. According to his own 
showing he was no more!than rs‘or 16 years of age at the time 
and would thus:be unlikely to remember a casual remark made 
about 32 years ago. It is also noteworthy that according to him 
no mention was made at the meeting of the will propounded .by 
Rani Siromoni, though that would obviously have been in the 


forefront of the debate. 


He is also not independent as he deposed for the defendant 
and against the plaintiff in the probate case and is in possession of 
two Mouzas under a Brahmattar grant from the Raj. 

Gadadhar Pande, aged 58, the Pujari of Rankini Debi (the 
family deity) speaks of a proposal made by Satrughna to marry the 
daughter of one of the Singbhum Babus. The Babu stipulated 
that if the lady had no child, Satrughna should give her the estate ; 
to which Satrughna should give her the estate ;to which Satrugh- 
na replied that according to the &u/achar of the family, he could 
not give the estate toa female. This does show that the Raja had 
no power of alienation. Onthe other hand the witness himself 
holds 400 or goo bighas under a mokarari grant from the Raj. 

Tritbhubhan Ojha aged 68, who has been the Raj priest since 
Ram Chandra’s day says that Jagannath, Nityanand and the Ranis 
told him of the ķulackar of the family, namely that there was no 
custom of alienation by will, gift or sale, nor of adoption of female 
succession. He states that Rani Dhajamani asked him to dissuade 
Rani Siromoni for propounding the will as being against the family 
custom, and that he tried to do so but failed. He was a witness in 
that case and was disbelieved. He was a witness for the defendant in 
the probate caae of the present plaintiffs and was disbelieved. He 
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confesses to having been no more than 12 years old when Jagannath 
explained the family Kulachars to him an incredible propo- 
sition. His evidence on the custom of inalienability is nega- 
tived by his own admission that he holds seven Brahmattar Mouzahs 
aggregating 4569 bighas under a grant from the Raj and that he 
cannot be evicted even if his tenure of office as family priest is 
determined. The Court below itself has not accepted his testi- 
mony in the present case notwithstanding that he is described as 
“a respectable straight-forward witness,” 

Ram Chandra Sripati, aged 65, states that he was told by 
Satrughna and the Raj officers of the family Kulachar, namely that 
the eldest son becomes the Raja, that the estate is not partitioned, 
and that the Raja may not adopt a son or alienate the estate by 
will, It transpires however, that Satrughna made these statements 
to him, at the time of Siromoni’s will case, which makes them of 
little; alue. Moreover the witness is not independent as he holds 
one “Entire mouza and part of another under a Brahmattar grant 
made by the Raj to his grandfather. 

Siba Prosad Misra, aged 60, states that one day about 25 or 30 
years ago he went for a walk with Satrughoa who told him of the 
family Kulachars prohibiting alienation by gift, will, adoption or 
sale. It is not clear whether Siromoni’s case was pending at the 
time. 

This vines. like the last, gives Bhets to the Raj family. He 
is the Baibahik of Khetra Mohan Das and cousin of Ram Chandra, 
and his grandfather was given some Brahmattar lands by the 
Raj. 
Modan Mohan Seranji, aged 63, who lived at the Rajbari with 
his father, the Sabha Pandit of the Rajas Ram Chandra and Jagan- 
nath, says that he was told at different times of the Kulachars by 
Dhajamani, Satrughna and Kripasindhu Das. There was a custom 
of impartibility and lineal primogeniture, and no custom of aliena- 
tion or of testamentary disposition while adoption was prohibited. 
He states that about 1290. Raja Ram Chandra wished to borrow 
so:.e money from one Dabriel.but the negotiations fell through 
because, as the witness was told by his father, it was against the 
fa nily custom to take loans. Kripasindhu, who is a relation of the 
witness, confirmed this though the source of his knowledge does 
not appear. Su:trughna's statement of him was madé.r2 or 14 years 
ago after the disputed will case, while Dhajamani’s was ow 40 
years ago. ° 

The witness is not dismterested as he holds four ae under 
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Mourashi Mokarari Brahmattar right, two being granted by Raja 
Ram Chandra and. two by Raja Jagannath, ` 

From this review. of the evidence it is plain that though the 
witnesses are at one. in declaring that there is no custom of 
alienation.of the Raj estate, they all in point of fact hold a number 
of Mouzahs under permanent grants from the Raj. We agree with 
the. Court. below in thinking that their testimony is untrustworthy. 
They have been set up with the transparent object of amplifying 
and perhaps embroidering the statement made by Satrughna in the 
probate proceedings. 

On behalf of- the. appellant reference was made to the case of 
Sivasubramania Naicker v. Krisknammal (1), where Muthusami 
Ayyar.J., after referring to the “settled rule of-law that though mere 
absence of alienation is of itself no proof of inalienability, yet such 
absence when. it is coupled with special fact that would render 
alienation probable is.relevant evidence, though its probative value 
may: depend on the special circumstances of each case” observed:— 
“Hight of the nine zemindars who held the estate prior to the 
first. defendant either left sons or widows for whom they. would 
ordinarily desire to make some provisions, and the peculiar 
custom. which is shown to prevail in regard to succession- must 
have imported to that desire more than its ordinary strength as an 
inducement to alienation. Notwithstanding this, there has been no 
sale or gift for more than three centuries and ought to be considered 
together with such other evidence of inalienability as there is on 
record,” 

The custom in that case (Dayadi Pattani) was of a very peculiar 
nature. The succession did not devolve upon the heir according 
to Mitakshara law, nor on the eldest son according to the rule of 
primogeniture, but on-the Dayadi or cousin. of the deceased polaya« 
gar. who. was- senior in age and who was descended from one of the- 
three . brothers. who originally formed a joint Hindu family. It 
appears. that in. five cases the deceased polayagar left .sons, and in 
three. left widows, but in all the senior: Dayadi- took the- estate 
to their exclusion. In such cases the zemindar would. naturally.desire 
to make.some provision for his own son or. widow when according 
to the peculiar custom they would be excluded, and the estate 
taken.. by, a Dayadi—a distant agnate, and in these circumstances 
the. absence. of any sale or gift for more than three centuries was 
held,.to, be relevant evidence. The observations of the learned 
Judges in that cannot apply to the Dhalbhum family where in the 

(1) (6894) 1. L. R. 18 Mad. 287 (294). 
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majority of ‘cases the succession devolved upon the eldest son, or 
where there was no son upon the brother and it was only in the 
last case on the death of Ram Chandra III under special circums- 
tances that it devolved upon a somewhat distant agnate. 


Plaintif’s documentary evidence regarding alienations in the 
Dhalbhum Estate. 


The earliest document produced on the point relates toa per- 
manent grant of 13 Mouzahs by Raja Chitreswar II to Kantiu 
Dhal the grand-father of the defendant, on the 8th April, 1850 by 
way of maintenance. It appears that when Chitreswar I! was an 
infant, Jugal kishore got possession of 64 Mouzahs which he 
alleged was for his maintenance. Those 64 Mouzahs were however 
resumed and after some litigation 18 Mouzahs were granted by 
the deed, one of them is Mouzah Dakhinsol, which was claimed 
by the defendant's father in his deposition ina Land Acquisition 
case as a Mokarari Khorposh Mouzah descending to him by right 
of succession from his grand-father. The Mouzahs therefore 
according to the defendant are permanent altenations. The area 
of the 18 Mouzahs is 49293 bighas and they are still in the possess- 
ion of the, defendant. : 

It is contended by the appellant that it was a Khorposh grant, 
and that there was a condition in the deed thatthe grantee will 
have no power to “ transfer by way of gift or sale without the con- 
sent of the grantor and that any giftor sale without such consent 
shall be null and void.” But there is nə provision for re-entry, 
and that being so the restraint against alienation Is void. 

There is a reference in the Settlement Khewat to a Mahatran 
Pottah dated the 21st November, 1854 by Raja Chitreswar II in 
favour of one Jaga Mohan Sarkar in respect of Mouzah Kalajhore 
consisting of 2455 bighas at a rent of Rs. 4-6-0. It is described ds 
Mokarari and non-resumable in the Settlement Khewat. The 
orizinal pottah has not been produced. In some other cases, tdo, 
it was not produced and the respondent relied upon’ the entries 
in the Settlement Khewat. These Settlement Khewats were pro- 
duced on the 7th August, 1922, when the trial commenced. It is 
contended by the appellant that the Settlement Kheéwat cannot 
prove the grant. But the entries made in the Settlement record 
are such as the Settlement Officer is authorised to make under 
section 102 of the Bengal Tenancy Act, and such entries are 
presumed to be correct under section 103 (B)-of the Act. But 
eyen if the entries do not come under section. 102 of the 
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Civit. Tenancy Act, they are relevant under section 35 of the Evidence 
1924. Act, being made by a public officer in the discharge of officia! 
Protap Chandra duties, [See Le&vaj v. Mapal Singh (1)]. 


7, It appears from the judgment dated the 27th July rg05 ina suit 
Jaran V andra, by Raja Satrughna against Janardan Pal and another for resump- 
tion of a Mouzah Purulia on the ground that it wasa Hikimali 
Khorposh grant made to the plaintiff’s grandfather which was held 
as Hikimali Khorposh by his grandfather, father and by himself that 
it wag resumable at the pleasure of the Rajas for the time being. It 
2 was alleged that the plaint.ff (Satrughna) had executed a usufruc- 
tuary mortgage of the Mouzah to one Janardan, fora term, and on 
the expiry of the term obtained khas possession but that the defen- 
dant claiming the Mouzah undera Kat-kobala from one Sarthak 
Ray obtained decree for rent against the defendant No. 2, and the 
plaintiff therefore sought to recover khas possession. The defence 
was that the plaintiff, his father and grandfather had for a century 
treated the property as their permanent transferable lakheraj pro- 
perty and that the Rajahs of Dhalbhum had recognised the per- 
manent transferable lakheraj right. The Court held that the plaintiff 
had failed to prove that it was a Khorposh grant, that the grant of 
the mouzah to the grandfather of the plaintiff was an absolute and 
irrevocable lakheraj grant made in full satisfaction of all claims of 
future maintenance and conferring on the grantee not only an 
heritable but an alienable estate. It further held that?“ all the 
nine mouzahs that were originally granted to the plaintiff’s grand- 
father have been gradually transferred by sale, gift or mortgage and 
all these mouzahs are in possession of the transferees, whose trans- 
fers have been recognised by the Raja by receiving Road cess and 
in several other ways,” and came to the conclusion that the grant to 
the plaintiff's grandfather was an “absolute and irrevocable one.” 
It appears therefore nine mouzahs were permanently alienated from 
the Raj estate either by Raja Jagannath I or Raja Ram Chandra, 
the area of one Mouzah Purulia alone being about rocco bighas. 

4. A Mokarari grant by Jagannath II to one Hari Majhi 
dated the 25th June 1866 of Mouzah Chalkuri. The pottah is not 
produced but there are entries in the Settlement Khewat which 
show that the area of the mouzah is 2259 bighas the rent being 6 
annas and odd, and that there has been successive transfers (sales) 
of the mouzah. Another Mokarari pottah by Raja Jagannath dated 
the 31st May, 1866, in respect of an entire mouzah Tangram consist- 
ing of 1560 bighas to one Zabdar Khan at a fixed rent of Rs. rr. 


(1) (1879) l. L. R. 5 Cale. 744; L Ro 71. A 63. 
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s, A similar grant by Raja Jagannath II to one Hari Prosad 
Ghosh of Mouzah Rosunchepa consisting of 994 bighas ata rent 
of 6-r2-0 on the 30th. September, 1866. The pottah is not produced 
but the Settlement Khewat refers to it, and it is described as moka- 
rari and non-resumable. 

6. A permanent mahatran grant dated the 18th May 1833 by 
Raja Ram Chandra II to Joy Prakash Lal (the then Manager under 
the Court of Words) in respect of Mouzah Manpur from generation 
to generation. The Mouzah appears from the Settlement Khewat 
to consist of 5463 bighas and was granted at a rent of Rs. 5-4 as a 
Mahatran which means “heritable, transferable and non-resumable 
grant” (See District Gazetteer Singbhum page 186). 

7, A permanent grant of Mouzah Gopalpur dated the 16th 
June 1883 by Ram Chandra IIl to Sarthuk Raj Dewan “from 
géneration to generation” at a rent of Rs. 25. The area appears 
from the Settlement papers to be 1257 bighas. 

8 Pottah dated 26th June 1884 by Ram Chandra III to one 
Kartik Chandra of Movzah Matkundi. ‘he pottah is not produced, 
but is referred to in the Settlement Khewat, and is described as 
consisting of 1212 bighas at a rent of Rs, 44-0. 

g. Mokarari Pottah dated the 17th October 1884 in respect’ of 
Mouzah Harindukhri consisting of 1873 ‘bighas granted by Raja 
Ram Chandra to one Sahadeb Napit at a rent of Ks. 18-8. It 
appears that the grantee was holding the mouzah from before as a 
Prodhani Mouzah for a term, and by the Pottah it was granted as 
mokarari at a fixed unalterable rent. 

ro, Brahmattar grant dated the 28th November 1884 by Ram 
Chandra III to Chandra Kumar Sanyat, of Mouzah Kashidi, 
the area being 146 bighas at a rent of Rs. 2-8-0. The 
pottah is not produced but is referred to in Khewat (Ex. 
19 (3). 

rr, Lakheraj Pottah dated the 11th September 1885 in respect of 
4 Mouzahs by Raja Ram Chandra to one Udhab Chandra Das. 
It appears that the latter held certain lands as Sardar Ghatwal and 
in consequence of a solenama between him and the Government he 
was to get a 2 annas share in the profits of certain Mouzahas. In 
exchange for the said share of the profits he was by the pottah 
granted 2 mouzahs, and another 2 mouzahs by way of reward as 
lakheraj, the mouzahs being valued at Rs, 13, 205. The area of 
the first two Mouzahs appears from the Thana list of villages (Ex. 42) 
to be 2800 bighas and that of the last two 2094 bighas, Even if 
all the mouzahs were given in consideration of the surrender of 2 


373 


Ctvit.. 


1024. 
rat 
Protap Chandra 


v 
Jagadish Chandra. 


314 


Civit. 


1924. 
wow 
Protap Chandra 


A 
Jagadish Chandra. 


wN 


THB CALCUTTA LAW JOURNAL, [VoL. XL. ° 


2 annas share of the profits, it would none the less be a case of 
alienation. 

Non-resumble Brahmattar grant by Raja Satrughna to 
Bhikari Mahapatra of Mouzah Debanki (area 1357 bighas rent Rs. 
3-12). The pottah is not produced but is referred to in the Settle- 
ment Khewat i Ex. 1g (1)]. 

12. An ijara lease of the estate by Raja Satrughna to Mr. 
Mathewson for 25 yes dated the 8th March rgos_ in consideration 
of 2 loan of one lac of rupces carrying interest at 7 per cent. 
It is” true that it was a lease fora term, but Modhusudan (the 
defendant’s father) challenged it as wholly unnecessary in his peti- 
tion of objection to the Deputy Commissioner. That lease is 
still running. : 

In this ijara lease as already stated there is a recital of a loan of 
three lacs of rupees taken by Satrughna from Jogendra Nath Roy 
and others of Hatkhola on a mortgage of his estate. It ts contended 
by the appellant that there was legal necessity for it. It is true that 
there was costly litization which Satrughna had to conduct for a 
long time. But the litigation had ended in 1832, and there was 
only one case pending before the Privy Council which ended in 
t902. In the 84th paragraph of the judgment in the suit of 
Nityanand against Satrughna dated the 28th December 1891, the 
Court found that Iswar Chandra had advanced large sums of money 
to Satrughna and his (Iswar’s) statement was that Satrughna had 
undertaken to let out the zemindary ( the income of which was 
about Rs. 60,000) to him at a rent of Rs. r2000. In the petition of 
Madhusudan to the Deputy Commissioner referred: to above, he 
stated (in para 6) that Satrughna had without the least necessity 
increased a debt of 3 lacs of rupees and was about to grants an 
ijara of the entire estate to trading concern. Satrughna stated: in 
his petition that he was compelled by legal and moral necessity: to 
defend a number of costly suits, and that he borrowed 3 lacs of 
rupees with which he had cleared his debts incurred under dire 
necessity, and in para. 28 he stated that he could legally. sell his 
entire estate outright or lease it in Patni to clear off the debts and 
no one could question his right. 

It appears therefore that Madhusudan asserted that there was: no 
necessity for the loan and Satrughna asserted that there was. There 
is the fact that he raised. a loan of:3.lacs of rupees- on mortgage of 
the estate, and: it was for the defendant who had to establish the 
circumstances under which. the transfer was made to show by: facts 
and figures that there was legal necessity, and the- extent: thereof. 
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It is to be observed that Modhusudan in his petition to the Deputy 
Commissioner alleged that Satrughna had by gifts of villages to his 
wives, concubines, relations, and his favourites reduced the assets 
of the estate by nearly rupees ten thousand a year, but nothing 
was said by him about Satrughna not having any power of aliena- 
tion. The estate was taken over under the Excumbered Estates Act 
by an‘ order- dated the and’ August 1g05. Madhusudan asserted 
that there was no necessity for the debts incurred by Satrughna 
and suggested a scheme for liquidating the debt of 3 lacs of rupees 
in 14 years. He proceeded therefore on the footing that the debts 
though: unnecessarily incurred were binding upon the estate, and 
that unless Satrughna was restrained from alienating and incurring 
fresh debts, the estate would be ruined to his own detriment. It 
appears therefore that both according to -Satrughna and Madhu- 
sudan the former had the power of alienation. 

As-already stated Satrughna by a pottah dated the roth January 
1900 permanently settled the mining rights in the entire pergana 
with Prince- Mahomed Bukhtear Shah, (See recital in the ijara 
pottah in favour of Mr. Mathewson dated the 8th March 1905). 
It was certainly a very valuable right and although this took place 
in 1900, Modhusudan did not protest against it nor have any steps 
been taken to have it set aside up to now. It is contended by the 
appellant that there is nothing to show that Madhusudan was aware 
of it. But in the first place a’ permanent settlement of the mining 
rights in the entire estate must have been a matter of notoriety. 
Secondly it was recited in the ijara: pattah to Mr. Mathewson and 
Madhusudan in his petition to the Deputy Commissioner referred 
to that ijara and lastly the defendant Protap in his petition dated 
the-roth August 1919 to the Government of Bihar referred to the 
fact that: Satrughna had granted a “ mining lease of the entire 
zemindary to the late Prince Mahomed Bakhtear Shah on a rather 
inadequate consideration”, and submitted that “ attempts should 
be made to purchase the mining rights on behalf of the estate as 
it will be-a valuable acquisition to, and an improvement of the 
estate”, and that the estate should be retained’ under the manage- 
ment of the Encumbered Estates Act. It is: not suggested that 
any one of these alienations has ever'been challenged even by the 
Encumbered Estates Act authorities, 

These circumstances go to show the consciousness `of Madhu- 
sudan and of the defendant himself as to the power of .alienation 
possessed by the holder of the estate.: 

The list given above docs not include the ordinary Khorposh 
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1924. grants to members of the family. It does include some Khorposh 
Protap Ch andra &t 2s but they are or have been found to be permanent alienations . 
=> and therefore are not in the nature of ordinary Khorposh grants. 
Jagadish Chandra. i : A 
aa Nor does the list refer to alienations made by the grantees of the 
mouzahs to third parties. $ 

It was suggested in the evidence of one of the witnesses for the 
defendants that some of the grants to servants and some other per- . 
sons were for services. But the settlement record shows that they 
were non-resumable permanent grants. 

The witnesses examined by the defendant also admit holding 
large quantities of land granted as Brahmattar or Mokarari to their 
predecessors by the Raj. 

Khetra Mohan (witness No, 2) 3 Mouzahs D: bighas Rent - 
Rs. 6-3-0. 

Jatadhar (witness No. 3) 1 Mouzah 798 bighas Rent Rs. 4-0-0. 

Tribhuban Ojha (witness No. 4) 7 Mouzahs 4569 bighas Rent 
Rs. 27-4-0. 

Ram Chandra (witness No. 5) 2 Mouzahs 567 bighas Rent 

, Rs. 3-15-3. 
Shib Prosad Mitra (Wit. No. 6) 24 bighas Rent Rs. 0-8-0. 
Madan Mohan (witness No. 7) 4 Mouzahs 7128 bighas 


Rent of two of the mouzahs being Rs. 5-15-0. The total area held 
by these witnesses would come up to 15312 bighas. 


ìt is said that there were 1640 villages in Sinbhum, and 46 
villages in Midnapur comprised in the estate. The area included 
in the estate is said to be about 22 lacs of bighas which was settled 
at Rs, 4000 only at the permanent settlement. But the alienations 
were also of considerable quantities of land, and extending over a 
long period, though most of them were made since the time of 
Ram Chandra 111. | E 


e ` Custom of Nine Mekals. 


Besides the evidence of custom in the Dhalbhum family, the 
parties adduced evidence of custom in some other cognate estates. 
They are referred to as jungle mehals or nine mehals, 

It is pointed out by the respondent in his written statement 
(para. 2) described the Dhalbhum Estate asa part of the locality 
known as the jungle mehals of Midnapur, and in paragraph ; refer- 
red to the customs prevailing in the said (Dhalbhum) family and 
in the locality known as the jungle mehals. The r1th issue raised 
the question of custom prevailing in the jungle mehals, | and the 
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s pecial custom of nine mekals now set upin argument on behalf of 
the appellant was not set up in the pleadings. 

In Hunters Statistical Account of Bengal Volume XVH 
page 325 it is stated “Barabhum with Ambikanagor, Supur, Shyam- 
sundarpur, Phulkusma Manbhum and Raipore and two other 
estates which now form part of Singhbhum District are known 
locally as the “nine mehals,” The two others estates of Singh- 
bhum are not named by Hunter. 

We will now refer to the evidence adduced with regard to these 
mehals. 

The Raipur estate is a branch of the Bishenpur Raj. It is 
included in the jungle mehals and nine mehals, and is governed 
by the Dayabhaga, but the custom of impartibility and succession 
by lineal primogeniture preya il. 

Ina suit between Raja Balabhadra, plaintiff vy. Hart Kissen 
Rathi and others, defendants (Suit No. 10 of 1906), it was held that 
_ the estate being an impartible and ancient Raj, and the rule of 
succession thereto being lineal primogeniture, the Raja had no 
power to make a will depriving the legal heir Lal Singh and the 
plaintiff from the estate. 

It was in this suit that Mohendra Narain Deo of the Manbhum 
family examined as a witness on behalf of his son-in-law Balabhadra 
Singh stated that “in our nine mehals there is no custom of 
making a will,” but the Court did not decide any question of custom 
of inalienability but based its decision upon the ground of impartibi- 
lity and lineal primogeniture, It appears from the judgment ina 
subsequent suit No. 215 of 1910 between Raja Radhashyam against 
Raja Balabhadra that the plaintiff's case was that “ the owners of 
the estate possess an absolute power of disposal over the estate 
by sale, gift, will or mortgage and settlement at rent, and that this 
power has been exercised from remote times” and the plaintiff set 
up a will said to have been executed by Raja Indra Singh, The 
deposition of Mohendra Narain (who was then dead) was putin 
evidence in this suit but the trial Court was not disposed to “attach 
much worth to his testimony” and held that Indra Singh had 
power to make a will, but that the will was not genuine. On appeal 
to the High Court it was held that Indra Singh did not execute the 
will and that the suit was barred by limitation, no opinion being 
expressed as to the power to make a will. 

Sakarjora. The Saharjora estate is a dependent of the Bishen- 
pur Raj, and is governed by the Dayabhaga. It appears that 
Nimai Narayan of Saharjora had three sons Joy Narayan, Rup 
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Narayan and Sankar. Joy Narayan lefta son Hari Narayan, and 
Rup Narayan left a son Jadav Narayan. In a suit by Hari Narayan 
(the son of Joy Narayan) wha claimed the estate, Sankar setup a 
hebanama under which he claimed the entire estate. In that suit, 
the Provincial Court held that the hebanama was valid. Pending 
the appeal to the Sudder Dewany Adalat, Hari Narayan -died and 
Jadav (the son of Rup Narayan) ‘applied for an order-for substitu- 
tion in the place of Hari Narayan. When the matter came 
up for final hearing the Sudder Dewany Adalat-held - that Jadav 
Narayan had no right to be substituted, and therefore 
did not consider the validity of” the hebanama, the result being 
that the decision of the Provincial Court holding the Hebanama 
was valid, was not set aside. The next suit was brought by- Jadav 
against Sankar and succeeded in the Court of first instance. He 
lost however in the Provincial Court on the ground of limitation, . 
and also in the Sudder Dewany Adalat. The result was that the 
possession of Sankar obtained under the hebanama continued, 
though in the second suit, neither the Provincial Court nor the 
Sudder Dewany entered into the question of title. 

Pandra is one of the jungle mehals though not one of 
the nine mehals and is governed by the Dayabhaga. The estate 
isan impartible one. In the litigation which came up to the 
High Court on appeal (see judgment of the High Court 
dated the r1th June 1889), the question for decision: was 
whether the custom of lineal primogeniture was proved and 
the question was answered in the affirmative both by the 
trial Court and the High Court. There was no- issue about 
the custom of inalienability. In the course of: their judgment, the 
learned Judges observed : “‘ It appears- that sometimes: a new Raj 
has been: created by a grant from the head of. the family-to which 
the grantee belonged. Pandra itself is an instance--of this.” They” 
were however “ exceptional and did not take place in regular 
course, they were dispositions of parts of the Raj property, not 
made as of right but were either the result of force or were made 
in gratitude for services done or were prompted by affection or 
perhaps family ambition”. The learned Judges referred to the 
evidence of a Khorposhdar of the Srirampur Raj who stated that 
all the Rajas of Srirampur who held the Raj before it became 
subject to the contro! of “the British Government could have made 
over their Raj to any of their sons as they chose.” The ques- 
tion however of the custom of alienability was not raised nor decid- 


ed by the Court. 
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Fulkusma and Silda. 

Fulkusma is one of the nine mehals and is governed by Mitak- 
shara. The will executed by Raja Mukunda Narain of Fulkusma 
on the rsth March, 1869, recited that his maternal grand-father 


Raja Mangobinda having died without a son, one Ganapanta ` 


Mohapatra set himself up as his adopted son, and thereupon a suit 
was instituted by Mukunda’s mother aginst him, and a decree was 
obtained. Mukunda on her death obtained possession of the 
Sildah estate and gave a putni of 4 annas share of Fulkusma to 
Ram Chand Dutt on the agth Sravan 1268, and subsequently grant- 
ed a putni of 6 annas share of Sildah to Ram Chand Dutt, in 1269, 
and took back the putni of Fulkusma from him. He bequeathed 
his ancestral estate Fulkusma to his eldest son and a 4 annas share 
of Sildah to Rani Durga Kumari and his youngest son Joggeswar 
Narain in equal shares. It appears therefore that a putni was 
granted in respect of 4 annas share of Fulkusma which was subse- 
quently taken back, and a putni of 6 annas share of Sildah granted. 
It also shows that the Raja executed a will in favour of his eldest 
son The eldest son no doubt would hive got the estate by succes- 
sion but it shows the exercise of the power of testamentary disposi- 
tion on the part of the Raja. Rani Durga Kumari granted Maurashi 
Istemrari lease of her share to Ram Chand Dutt and Joggeswar 
gave ijara of his share to Watson & Co., and subsequently their 
interests were sold in execution of decrees. It is to be observed 
however that Sildah was obtained by Mukunda from his maternal 
grandfather by inheritance. 

Jamkundi, is one of the jungle mehals. It is an impartible Raj 
and the succession to it is governed by the rule of lineal primogeni- 
ture. Ina suit relating to the succession to the estate it was held 
that the Raja (Narsingh Deb) had power to dispose of his property 
by will and authorise his widow to adopt a son [see judgment of 

‘Sub-Judge dated the 17th September, 1912, Ex. 38 (3)]and the 
suit was decided on that finding which however was based on an 
admission of the defendant’s pleader. 

Supur (or Khatra) is also one of the nine mehals. The sale 
certificate Ex. 43 shows thata portion of the estate ( 48 villages 
comprised in the estate ) was sold in execution of a decree of the 
Civil Court against Hiteshar Dhal the proprietor of the estate in 
1869 and purchased by one Raja Chandra Mohan Singh. 

Shyamsundarpur is one of the nine mehals and governed by the 
Dayabhaga. It appears from the kobala dated the 4th July 1883 
[Ex 45 (a)) that Raja Sundar Naryan of Shyamsundarpur sold 
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a number of mouzihs forming portion of the estate to Raja Nitabir 
of Simlapal for Rs, azrooo to liquidate his debts for which decrees 
had been obtained, and the sale of his properties advertised. Nata- 
bars son Jagabandhu got his name registered in the Collectorate. 
[See Ex 44 (9)]. 

Dhalbhum and Jambuni are governed by the Mitakshara. 

Barabhum. Out of the documents admitted in evidence in this 
Court is a judgment of the Sudder Dewany Adalat dated the 4th 
June 1804 in a litigation between Madho Singh plaintiff and Ganga 
Gobinda Singh defendant. It related to the Barabhuim estate one 
of the nine mahals (in the jungle mehals). Madbo Singh’s case was 
that he was the son of the Patrani (the senior wife) though he was 
younger in age to Ganga Gobinda who was the son by a junior wife, 
and further that his father had made a will or hebanama in his 
favour, and he was accordingly entitled to succeed. The document 
is referred to as hebanama in the letter of the Collector of Midna- 
pur to the Board of Revenue dated the roth April 1800. Ganga 
Gobind’s case was that the plaintiff was not the son of the Patrant, 
that under the custom the eldest son, whether he was or was not 
the son of a Patrani, succeeded, and that the hebanama was not 


: genuine, The hebanama was not proved, and there is no further 


mention of it in the further stages of the suit. The trial Court decided 
that according to custom, the son of a Patrani was not entitled to 
any preference and did not go into the question of the hebanama. 
The Provincial Court held that he was entitled to preference, but the 
question of the hebanama was not gone into by that Court either. 
The Sadar Dewany Adalat held that the custom of the succes- 
sion of the son of a Patrani junior in age in preference to an elder 
son by a junior wife was conflicting in some of the mehals conti- 
guous to Barabhum and that the plaintiff had failed to prove the 
custom in his family. The right of the defendant as the eldest son 
was accordingly maintained, and it was held that the plaintiff should 
obtain a maintenance allowance. The defendant Ganga Gobinda 
challenged the genuineness of the will. He stated that the Raja 
‘fon the morning of which date he died, was quite unconscious and 
unable to speak from the severity of his disease, so how does the 
plaintiff state that on the r4th of the said month he made the will 
in plaintiff’s favour and gave the #&a of Rajaship to him.” As 
stated above Madho Singh although he set up a will did not prove 
it after its genuineness was challenged by Ganga Gobinda. But it 
is to be observed that although he challenged the genuineness of 
the will he did not plead that even if the will was genuine the Raja 
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was precluded by custom from making a will, Having 
regard to the fact that both parties referred to the 
custom of the family and to the fact that the plaintiff 
set up a will, it is strange that Ganga Gobind: did not plead that 
the Raja had no power to make a will, Another document relating 
to the succession to the Barabhum estate mentioned above is a 
letter from the Collector of Midnapur to the Board of Revenue 
dated the roth April 1800, in which the document set up by 
Madho Singh was referred to as a Hebanama. ‘The Collector wrote 
as follows :—“ But though this writing was authentic which is very 
doubtful I conceive that it could not alter the rule of succession 
and that the circumstance of its having been procured affords a 
strong presumption that he was considered as having otherwise no 
right to the zemindary.” This passage is relied upon on behalf of 
the defendant. But in the first place the authenticity of the docu- 
ment was considered doubtful by the Collector and we have seen 
that it was not proved in the title suit which came up to the Suddar 
Dewany Adalut, nor was the question of the power of the Raja to 
make such an alienation raised for consideration before, nor con- 
sidered by, any of the Coutts in the litigation. In the next place 
“even if authentic the-hebanama could not alter the rule of 
succession” was merely the view of law of the Collector—an opinion 
expressed in 1860 long before the Judicial Committee laid down in 
Sartaj Koeri’s case (1) that an impartible Raj was alienable. Then 
again the Collector’s opinion was given in such a way (“I conceive”) 
that it was not of any value. Lastly the Collector was not consider- 
ing the custom of not making a will, and it does not appear that 
he had any special knowledge of custom. 

It is true that in course of time some of the nine mehals or 
jungle mehals came to be governed by Dayabhaga and others by 
the Mitakshara, and itis contended by the appellant that with 
regard to those governed by the Dayabhaga the same rigour with 
regard to inalienability could not possibly be expected. But with 
regard to impartible estates there is no difference, upon the autho- 
tities, between Dayabhaga and Mitakshara so far as the question 
of alienation is concerned, and it is not established that there has 
been any definite and uniform custom of inalienability either in the 
jungle mehals or in the nine mehals. 

. Reference was made on behalf of the appellant to certain pas- 
sages in the judgment of the Board of Revenue date 
July 1917 in the Land Registration 

(1) (1888y L. R: 151, A. 51. 


d the 13th 
proceedings between the 


38r 


CIVIL. 


1924. 
wa 
Protap Chandra 


CA 
Jagadish Chandra 


382 THE CALCUTTA LAW JOURNAL. [Von Xi. 


Civit. present parties where it was stated that there was ““ no evidence of 

| 19a): the estate ever having been transferred by will out of the line of 
Protap Chandra descent to the next heir”, that Dhalbhum is one of the jungle 
mehals, that in the early days there was no custom of devisibility. 
by will, and from this it may be presumed in the absence of ‘rebutt- 
ing evidence that this custom still maintains” But ‘although as 
already stated, the absence of any transfer by will is a circumstance 
in favour of non-alienability; what is to be proved is a - 
custom of non-alienability and not a custom of alienation. 
On the whole we think that the defendant has failed- to prove the 
custom of inalienability. There is no doubt that the bulk of the 
estate has existed from ancient times, and the fact that it has not 
been split up and dissipated in the course of centurie: is certainly 
in favour of the plaintiff. It is useless to refer to the state of 
affairs before the British Government was established because at 
that time these Rajas were inthe position of military chiefs, and 
we have no materials of that period for determining the question of 
custom After British Administration was established and before 
Sartaj Koeri's case (1) was decided in 1889, the law as laid down by - 
the Courts was that an impartible estate was inalienable. As poiated 
out by Sadasiva Ayyar, J., in the Madras High Court in Zamindar of 
Karovetinagar v. Subbaraya Pillai (2) where a supposed custom has 
followed the ordinary law as laid down by the Courts, though it was 
wrongly assumed to be the ordinary law, that supposed custom which ` 
did not modify the understood general law and which had, therefore 
not independently the force of law, cannot be recognised by Courts 
asacustom having the force of law, even after it is established 
that the supposed ordinary law which it was alleged to have follow- 
ed was not the ordinary law. I therefore agree with the lower Court 
and with my learned brother that there was no proof of any family 
usage having been consciously followed which was considered to 
be a special custom at variance with the ordinary Hindu Law” 
And Having regard to the nature of evidence required to prove 
inalienability as laid down by the authorities already cited, it is 
not to be wondered at that defendant has failed to prove the 
custom of inalienability. l 


6. 
‘Jagadish Chandra. 


Nature of the Tenure. 

It is contended that at its inception the Dhalbhum estate was in 
the nature of a principality. Itis also pointed out that in 1767 
Narsingh who was on the guddi of the Raj was. fighting with the 
British. He was deposed and Jagannath placed on the guddi, but 
he too began to fight with the British, .He was deposed and 

(1) (1883) L, R. 15 L A. 51. (2) (1917) 43 I. C. 871 (875). 
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Nimai alias Baikuatha was put in his place. But he had neither 
money nor support and Jagannath was again placed on the guddi, 
and the first settlement of the estate was made with him in 1777. 
(See Taslinama Ex. 46). In 1800 the estate was permanently 
settled with Raja Ram Chandra and after his death, Baikuntha 
Nath renewed the Kabuliat in December 1821. 

But although the Jungle mehal chiefs seem to have exercised 
semi-sovereign powers before British power was established and 
the Raj might have been in its inception in the nature of a princi- 
pality as most, if not all, impartible estates were in their inception, 
and although some of the Rajas fought with the British when they 
were first established in this country, there was nothing military 
after the settlement with Jagannath in 1777. The Taslinama of 
that year was on the usual conditions on which grants were 
made to zemindars. There was nothing military or feudal in it. 
Certain police duties were imposed on the zemindars of Jungle 
mehals by Regulation XVIII of 1805 which were assigned to the 
numerous ghatwals under the Raj but they were subsequently dis- 
charged from those obligations. The Hundwa case [Satya Narain 
Singh v. Satya Niranjan Chakravarty (1)] referred to on behalf of 
the appellant related to a ghatwali tenure the incidents of which were 
materially different. It was found that the tenure was a service 
tenure, ghatwal in its nature, inalienable and indivisible and incapa- 
ble of being sold in execution of a decree against the person of the 
incumbent of the office of ghatwal for the time being. It was further 
held that the question whether or not a given ghatwali tenure is a 
Government ghatwali tenure or not must depend on the original 
grant, and unless the inclusion of the tenure in the assessment of 
zemindari lands can be shown to have amounted to a release by the 
Government of the ghatwali services or to a grant toa third party 
of the right to appoint the ghatwal, the tenure- must remain as it ori- 
ginally was a. Government ghatwali tenure. On‘the other hand. in 
the case of Zamindar of Karvetinagar v. Subbavaya Pillai (2), where 
the estate was held more thana century ago under a military tenure 
the Madras High Court held that “ as soon as the military tenure, 
under which the properties were held was put an end to about rao 
years ago, that is, when the British Government granted the lands 
to the zemindar under a quite different tenure with express powers 
of alienation and after imposing a liability on the lands to be 
attached, and sold in execution of decrees passed against the 
grantee, the restraint on alienation without the permission of the 
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overlord came to an end.” The observations of the Judicial Com- 
mittee in the case of Rajkishen Singh v. Ramjoy Surma (1) was 
referred to. In the present case there was no military tenure, it 
was an ordinary zemindary, and the police duties which were at 
one time imposed upon the jungle mehal zemindars having been 
abolished, the inalienability if any arising therefrom was gone. 

_It is to be observed that in the Court below the learned counsel 
for the defendant conceded that he “could not press the contention 
that the estate was inalienable on account of its being one of 
military or feudal nature.” Regulation XI of 1793 referred to 
the custom of impartibility and primogeniture originating in 
considerations of financial convenience in “some of the most ex- 
tensive zemindaries” and declared them to be partible and alien- 
able in case of persons dying intestate. Mr. Strachey the Magistrate 
ef Midnapore in his letter dated the 30th October 1800 to the 
Government stated that Regulation Al of 1793 had never operated 
in the jungle mehals, that the effect of that Regulation might easily 
have been obviated by the zemindars making wills for it is intended 
to operate only in case of the proprietors dying intestate, “but it 
was not usual to make wills in the jungles before and this Regula- 
tion does not appear to have introduced the custom,” and he 
recommended that a Regulation be passed for preventing the 
division of landed estates in the jungle mehals. Accordingly 
Regulation 4 of 1800 was passed declaring that Regulation XI of 
1793 “shall not be considered to supersede or affect any established 
usage which may have obtained in the jungle mehals of Midnapore 
and other districts by which the succession to landed estates the 
proprietors of which may die intestate has hitherto been considered 
to devolve to a single heir to the exclusion of the other heirs of the 
deceased. In the mehals in question the local custom of be country 
shall be continued in full force as heretofore.” 

But the passing of Regulation X of 1800 appears to have had 
no effect upon alienation. Mr. Dent Commissioner of Hazaribagh in 
his letter to the Government dated the 4th September 1833 referred 
to the “practice to hold the estates of these Rajas (of jungle mehais) 
liable to sale for arrears of revenue as also for private debts and 
observed that “even if legal it is proved by experience to be a very 
objectionable mode of proceeding.” He referred to the sales of 
certain estates, and stated considerations for discontinuing the 
practice of selling such estates,éxpressed his opinion that the estates 
being entailed property and having descended to a single heir from 
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ancient times were not legally liable to sale, and strongly urged the 
necessity of their being in future treated as entails and declared 
exempt from sale or transfer for the Raja's private debts. 

The matter was more forcibly put by Mr. Dalton Commissioner 
of Chota Nagpur in his letter to the Government dated the 6th 
Novemver, 1869, in para. 14 of which he wrote as follows :—>"It has, 
however, always been held that the Commissioners, in refusing to 
sell an estate may order its sequestration till the debt be paid, this 
power is exercised as derived from the orders of 13th October and 
appears a necessary corollary to the authority conferred to stay sales 
of estates. I have no hesitation in saying that had this power not 
been conferred on the Commissioner very few of the estates in 
Chota Nagpur, would up to this time, have remained in the hands 
of the old proprietors and it would have been a calamity to the 
people if they had passed into the hands of aliens. It is with them 
a maxim that, however ignorant, dissipated, extravagant their 
zemindars, or more properly chiefs of the old time may be, they 
are to them better and kinder landlords than the most enlightened 
of interlopers. It is however to be regretted that the rules issued 
for the preservation of estates were not more comprehensive and 
complete. What was wanted and what we should have here is a 
law of entail that would strictly Hmit the interest of each chief and 
debtor any alienation of the property beyond his own life.” This 
appears to have led to the passing of the Chota Nagpur Encumbered 
Estates Act. 

The letter of Mr. Dent shows the praciice of alienation up to 
1833, and the letter of Mr. Dalton shows that estates were being 
gold up to 186g. 

The last contention is that the will of Satrughna under which 
the plaintiff claims is invalid having regard to the provisions of the 
Encumbered Estates Act, Bengal Act VI of 1876. 

" ìt appears that the estate came under the Act during the life 
time of Ram Chandra IlI and remained under management until 
1899 when it was released to Satrughna who got possession. It 
again came under the Act in 1905 upon the application of 
Madhusudan (the father of the defendant), notwithstanding Satru- 
ghna’s objections. Madhusudan made the application on the roth 
March 1905, it was resubmitted on the rrth April 1905. Satru- 
ghna’s petition of objection was filed on the 8th May 1905. The 
notification under Act VI of 1876 was made on the 2nd August 
1905. In the meantime, on the 11th May 1905 Satrughna made 
‘his will He died on the rst March 1916. The estate remained 
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in charge of the Encumbered Es tates Act authorities from and 
August: 1905 until October 1920 when it was taken charge of by 
the Court of Wards. 

At the time when Satirughna made bis will (sith May 
1905 ) the estate had not come under the Act, but it was so 
at the time of his death (1st March 1916) and so continued 
subsequently up to October 1920. Section 3 (¢hirdly) of the Act 
provides that “so long as such management continues the holder of 
the said immovable picyer!y ard his heir shall ke incompetent to 
mortgage, charge, lease, or alienate their immovable property. or 
any part thereof or to grant a valid receipt for the rents and profits 
arising or accruing therefrom." 

Itis contended by the appellant that the word ‘alienate’ though 
used after the words mortgage and charge etc. should not be taken 
ejusdem generis so as to apply only to transfers having present 
operation, but should be construed in its usual and general sense 
having regard to the object of the Act viz, relief to be given to the. 
holder of an estate in Chota Nagpur and his heir, and that so 
construed, the power of making a will is also taken away during the 
period the estate is under management under the Act. Though 
the will was executed before the estate was taken charge of under 
Act, it is contended that the will was invalid, as a will operates only 
on the death of the testator and the manager under the Act was 
in possession at the moment of Satrughna’s death. The management 
may continue until the holder or his heir is restored to possession 
which is to be notified in the Gazette (see section 12 of the Act), and 
in this case did continue until lorg afterwards, and the attempted 
alienation by a will was therefore void under section 12A (clause 4).. 

The principle of Ejusdem Generis has been stated in Beal on 
Cardinal Rules Of Legal Interpretation 3rd Edition page 355 thus:—. 

“General words in a statute are prima facie to be taken in their 
usual sense. General words following specific wirds in a statute ` 
are prima facie to be taken in their general sense, unless the reason- 
able interpretation of the Statute requires them to be used ina 
sense limited to things Ejusdem. Generis with those which have - 
been specifically mentioned before.” 

We have therefore to consider the provisions of the Act. 

The Judicial! Committee in the case of Raja of Pachete- v. ` 
Kumud Nath (1), observed “ The preamble is material for it 
defines. the purpose of the measure as the provision of relief of ~ 
holders of land in Chota Nagpur who may be in debt and whose 
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immoveable property may be subject to mortgages, charges “and 
liens,” under section 2 the “ holder’, or “ the person who would 
be heir to such holder if he died intestate”, or the Deputy Commi- 
ssioner (in case where a sale is imminent or “ where the holder 
has entered upon a course of wasteful extravagance likely to dissipate 
his property”) may make an application to the Commissioner for 
applying the provisions of the Act, and the Commissioner may 
appoint a manager and vest in him the management of the estate. 
The proviso to the section directs postponement of thé order until 
enquiry. Section 2A. empowers the Deputy Commissioner to 
order production of accounts and documents with the object of 
finding out the debts and liabilities and the income of the estate. 
Section 3 lays down that on the publication of an order under 
section 2, the following consequences will ensue :— 

First, all proceedings which may then be pending in any civil 
Court in British India or in any revenue Court in Bengal in 
respect to such debt, or liabilities, shall be barred ; and all process- 
es, executions and attachments for or in respect of such debts 
and liabilities shall become null and void ; 

Secondly, so long as such management continues, the holder of 
the said property and his heir shall not be liable to arrest for or in 
respect of the debts and liabilities to which the said holder was 
immediately befure the said publication subject, or with which the 
property so vested as aforesaid or any part thereof was at the time 
of the said publication charged, other than debts due, or liabilities 
incurred, to Government, nor shall their moveable property be 
liable to attachment or sale under process of any civil Court in 
British India or any revenue Court in Bengal for or in respect. of 
such debts and liabilities other than as aforesaid ; and. 

Thirdly, so long as such management continues., 

, (a) The holder of the said immoveable property and his heir 
shall be incompetent to mortgage, charge, lease or alienate their 
immoveable property or any part thereof, or to grant ‘valid receipt 
for the rents and profits arising or accruing therefrom, 

(b) such property shall be exempt from attachment or sale 
under such process as aforesaid, except for or in respect of debts 
due, or liabilities incurred, to Government, and 

(c) the holder of the same property and his heir shall be 
incapable of entering into any contract which may involve them, 
or either of them, in pecuniary liability. 

Section 4 lays down the duties of the manager-—to receive 
rents and profits and pay therefrom the Government demand, rent 
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due to superior landlord, the maintenance of the holder and his 
heir, to repay loans, costs of repairs and improvements, and to 
apply the residue in discharge of the costs of management and in 
settlement of such debts and . liabilities of the holder of the pro- 
perty and his heir as may be established under the succeeding 
provisions of the Act. Part IV containing sections 5 to. ro lay. 
down the procedure for the determination of the debts of the - 
holder of the property, and section 11 provides for preparation of a 
schedule of debts and liabilities and a scheme for the settlement 
thereof, which when approved by the Commissioner shall be 
carried into effect. Section r2 provides for restoration of the 
ownef to his property when the debts and liabilities are discharged 
and in certain other cases. In these events such holder or his 
heir shall be restored to the possession and enjoyment of the 
property or of such part thereof as has not been sold by the 
manager, but subject to the leases and mortgages if any granted 
and made by the manager under the powers conferred under the 
Act. Provided that where a fresh order has been male under 
section 2 in pursuance of section 12A sub-section 5 re-appointing a. 
manager and vesting in him the management of the whole or any 
portion of the property of any holder, such property shall not 
be restored to such ‘holder but shall be retained by the manager 
for restoration to the heir of such holder in due course. Section 
12A provides that (1) where the possession and enjoyment of 
property is restored under the circumstances mentioned in the first 
or the third clause of section 12 to the person who was the holder 
of such property when the application under section 2 was made, 
such person shall not be competent, without the previous sanction 
of the Commissioner 

(a) to alienate such property or any part thereof in any way or 
(b) to create any charge thereof extending beyond his life time... 

(3) every alienation and charge made or attempted in contra- 
vention of sub-section (1) shall be void. 

' (4) the Deputy Commissioner may make an enquiry to ascet- 
tain whether any holder of property has made or attempted to 
make an alienation in contravention of sub section (1) and. 

(s) if he is satisfied after enquiry’ that such holder has made or 
attempted to make any such alienation, he may report tothe Com-’ 
missioner requesting that the provisions of the Act be re-applied:to 
his case, and the Commissioner may publish a fresh order under 
section 2 re-appointing a manager and vesting in him the manage- 
ment of the whole or any ` portion of the property of such holder, 
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Section r2A was introduced into the Act by the Amending Act 
III (B.C) of rg09. The provisions of that section do not apply to 
Satrughna and that for two reasons. In the first place the section 
was enacted after Satrughna made his will on the*rrth May r905. In 
the next place the section deals with the case of restoration of pos- 
session to the person who was the holder of such property when the 
application under section 2 was made. The estate was restored to 
Satrughna in 1899. He was not the holder when the application 
was made ; the holder of the property at that time was Ram 
Chandra. 

The next question is what sort of alienation is contemplated 
by section r2A ? Sube-section (i) provides for alienation with the 
sanction of the Commissioner, and sub-section 2 provides for 
an appeal to the Board of Revenue when sanction is refused by 
the Commissioner. The mere execution of a will does not amount 
to alienation as it passes no property at the time. A will operates 
only from the death of the testator and there can be no question 
of sanction after the death of the testator when only the will takes 


effect. Sub-section 4 provides for the Deputy Commissioner ` 


requesting the Commissioner to re-apply the provisions of the Act. 
After the death of the holder no question of reapplying the provi- 
sions of the Act tothe case of the deceased (his case) can arise. 
All these considerations show that the alienation mentioned in 
section raA refers to alienation infer vivos and not to wills. And 
if the expression “ alienate” has been used in that sense in section 
12A, it should be taken to have that meaning in section 3 also, 
unless it is clear that some other meaning was intended. 

On the trth May 1905, when the will was executed by Satru- 
ghna, he was competent to make asale, gift or charge the estate 
or alienate in any way he liked (except that a lease granted by 

„him might be set aside under certain circumstances under section 
g), and it cannot be held that he had no power to make a will at 
that time. Then when did the testamentary disposition become 
invalid ? It was not invalid under section r2A for reasons already 
stated. It may be said that it could not have effect on his death 
because the estate might continue under the management under 
the Act (as in fact it did) until the debts and liabilities were dis- 

charged. But management of the estate is one thing and the right to 
the estate is another. It is true the Act recognises only the Aesr 
and not the devisee, and the restoration of the estate is to be made 
to the heir on the death ofthe holder. But under Section 23, the civil 
Courts in Chota Nagpur have jurisdiction to entertain and dispose 
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Csvib. of suits relating to the succession to immoveable property. ‘ Suc 


$924. ° cession” would include intestate as well as testamentary succession, 

Protep Chandra so that although the heir would be restored to possession and a 

peace NAN person claiming under a testamentary disposition would ; have to 

=s establish such claim in the civil Court, the possession of fhe heir 
would be subject to the result of such suit. l 

- Under section 2 of the Act what is vested in the manager is’the 

management of the property, and the provisions of the Act are all 

directed towards securing the effective control of the estate by the 

manager. The holder of the estate is prohibited from mortgaging, 

charging, leasing, or alienating his immovable property ; or enter- 

ing into any contract which may involve him in pecuniary liability 

and the property is exempt from attachment and sale so long’as 

such management continues. Without such prohibitions the 

management could not proceed, nor could the scheme for discharge 

of the debts and liabilities be carried out. But a testamentary 

disposition cannot interfere with the management by the manager. 

The Act creates a sort of administration of the immoveable estate 

of a debtor in some respects resembling that pursued in an ad- 

ministration suit, but with the material difference that whereas in 

- administration suit, the satisfaction of the claims of the creditors is 

primarily in view, in proceedings under the Act, the protection 

of the debtor and the protection of his estate so far as practicable 

inspite of its encumbered condition is the main solicitude of the 

authorities concerned (See Kameshar Prasad v. Bhikhun Narain 
(1) and Bhicha Ram Sahu v. Bishambhar Natk (2). 

It is contended on behalf of the appellant that the scope and 
object of the Act is the preservation of the property of the holder 
and his heir, and that the introduction of the heir makes the object 
clear. Section 3 provides that the holder and his heir shall not be 
liable to arrest for the debts and liabilities of the holder, nor shall. 
their immoveable properties be liable to attachment and sale, and 
the holder and his heir shall be incompetent to mortgage, 
charge, lease or alienate. It is difficult to see how the héir ‘can be 
arrested or his moveable properties attached and sold for the 
debts and liabilities of the holder. However that may be, the 
Act restricts the power of the holder in disposing of the property 
in so far as it would interfere with the management of the estate. 
But the right to succession to the estate of the holder is not affected 
by the Act. It is sayed by the provisions of section 23. It is true 


(1) (1893) I. L. R. 20 Cale. 609 (635). 
-7 (2) (1982) 16 C. L. J. 527. 
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that the management may continue even after the death of the 
holder if the debts and liabilities are not ‘discharged before his 
death. But that would merely postpone the possession of the 
successor until the debts are satisfied ; it cannot affect his title to 
the property. Section 12 provides for restoration of the holder or 
his heir to. possession and management of the estate, and the Act 
does not provide for cases of testamentary succession. But the 
question is does the Act prohibit such succession ? 

There is no express provision to that effect in the Act, and the 
proviso contained in section 23 goes against that view. 

It is contended that the object of the Act is to preserve the 
estate belonging to families of political or social importance and 
that the object would be frustrated if testamentary dispositions 
were allowed. It is true section 2 (¢hivdly) lays down that the 
consent of the Local Goveroment shall not be given in the case of 
any holder who has “entered upon a course of wasteful extrava- 
gance likely to dissipate his property” unless such holder belongs to 
a family of political or social importance ; but that is not the only 
case, because under the same section such consent may be given 
where the Government “ is satisfied that it is desirable that such 
consent-should be given.” 


It 1s pointed out on behalf of the respondent that whenever it is - 


intended to restrict alienation by will it is expressly so provided as 
for instance in the Madras Court of Wards Acts (section 34 of Act 
I of 1902), and in the Bombay Act section 38 of Bombay Act I of 
19053, (see also section 37 of United Provinces Court of Wards Act 
IV of t912) though Act XXIV of 1870 Oudh Talukdar’s Act 
(upon which Bengal Act VI is based) does not contain any restric- 


tion as to wills. This appears to be so, but the statutes in other- 


provinces do not give us much assistance in construing Bengal Act 
VI of 1876, as each Act must be construed with reference to its 
bwn provisions. 

The Allahabad High Court in. the case of Muhammad Sayed 
v. Muhammad Ismail (1) held that a will is not an alienation falling 


within the prohibition in section 325-A of the Code of Civil Pro». 


cedure XIV of 1882 (corresponding to the third schedule in Act 
V of 1408 paragraph IT) which is similar to the prohibition con- 
tained in sec ion 3 of Act VI of 1876. The learned Judges observ- 
ed “The word ‘alienate’ in our opinion was used ejusdem generis 
with the words preceding namely mortgage, charge, lease and 
manifestly contemplates a transfer which would have present effect 


(1) (1910) L. L. R. 33 All. 333. 
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and not a devise which can only have operation after the death of 
the testator. In this view the will was not void and the lady 
was not incompetent to make it.” There are differences however 
between the provisions of the third schedule and those of Bengal 
Act VI of 1876, more specially as Act VI of 1876 confers certain 
privileges and imposes certain disabilities upon the cir, whereas 
there are no such provisions in the third schedule, and even some 
of the provisions relating to the holder of the property under Act 
VI of 1876 are different from those relating to the judgment- 
debtor under the third schedule. The decision referred to above 
therefore is not of much assistance in deciding the question 
before us. 

It has been held by the Judicial Committee that the Chota 
Nagpur Encumbered Estates Act (VI of 1876) does not apply to 
immoveable property outside Chota Nagpur (See Raja of Pachete 
v. Kumud Nath (1). That being so, the Act cannot in any case 
apply to properties in the district of Midnapur. 


As pointed out by Pigot J. in Kameshar Prasad v. Bhikkhu 
Narain (2) “The Act is so framed as to render it not easy to cons- 
true,” and the Judicial Committee in the case of Raj of Pachete 
(1) referred to the language of the Act as “obscure.” An Act im- 
posing disabilities should be strictly construed and if, as we hold, 
the restrictions imposed by the Act upon the holder of the estate 
(or his heir) are only for the purpose of carrying out the manage- 
ment of the estate and do not affect the rights of the holder of 
properties, we think that the restrictions as to alienation refer only 
to alienation inéer vivos having present operation, and not to testa- 
mentary dispositions. We have already pointed out that a person 
claiming under a testamentary disposition cannot interfere with the 
management of the estate, if such management continues after the 
death of the holder, and that such a person can only get the estate 
after the management comes to an end. For all these reasons we: ` 
are unable to hold that the will of Satrughna executed at a time 
when his estate had not come under th emanagement of the Act is 
invalid. ; 

On the whole we think that the decree of the Court below should 
be affirmed. The appeal is accordingly dismissed with costs. 


The plaintiff has claimed the amounts paid to the defendants 
for maintenance as mesne profits. There is no doubt that the defen- 


(1) (1918) L. R. 45 L À. 105 5 28 G: L. J. 105. 
(2) (1893) I. L. R. 20 Cale. Gog (623). 
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dant is entitled to maintenance and we are not inclined to interfere Civic. 
with the order for mesne profits made by the Court below viz, that 1924. 
they should come out of the Dhalbhum estate and that the defen- pa 


: Protap Chandra 
dant shail not be personally liable for the same. 


The plaintiff denied that the defendant was joint with the de- 
ceased, and made nv offer to pay maintenance. In the circums- 
tances we do not interfere with the order for costs made by the 
Court below. The costs of the plaintiff in the Court below as well 
-as in this Court will come out of the Dhalbhum estate and the 
defendant will not be personally liable for the same. 

The cross-objections are accordingly dismissed. We make no 
order as to costs. 

It is pointed out on behalf of the respondent that the Court of 
Wards was in charge of the estate at the time when the decree of 
the Court below was passed, and accordingly there are references to 
the Court -of Wards in the ordering portion of the decree. As the 
Court of Wards has subsequently given up the management of the 
estate and has placed it in the hands of the receiver appointed by 
this Court the reference in the ordering portion of the decree to 
the Court of Wards should be interpreted as applying to the 
receiver appointed by this Court and the expression ‘ward 
defendant” will be interpreted to mean ‘‘defendant appellant.” 


D, 
Jagadish Chandra. 


A. T. Mi Appeal and Cross-objections dismissed. 
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Before Sir Lancelot Sanderson, Knight, Chief Justice, and Str 
Hugh Walmsley, Knight, Judge. 
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Purdanaskin lady—Deed of settlement~Man standingin fiduciary position 
purchasing property with mixed money—Charge— Transfer of Property Act 
(IV of 1882), Section 52— Purchase pendente lite 


* Appeal from Original Civil No. 60 of 1923, against the decree of Mr Justice 
Page, dated the 28th March, 1923. 
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Civit. Fer Sanderson, C. ¥:—Where A stands in a fiduciary relation to B and 
wove: purchases a certain property by means of a mixed fund belonging to him and B, 
wy the latter is entitled to a charge on the property purchased for the amount of his 

ae money laid out in the purchase: J re Hallett’s Estate (1). 
Bhuth Nath Per Curiam: The transfer by A pending a contentious suit (being actively 


prosecuted), in which the right to property is directly and specifically in question, 
cannot affect the right of B and his successors: Fais Hussain vy. Munshi Prag 
Narain (2). 

Per Walmsley, F :—ìn a suit by an old and almost illiterate purdanashin 
lady for cancellation of a deed of settlement, the defendant should prove that she 
understood the nature of the deed. The deed should be explained to her in such 
a manner that she should give an intelligent assent to its provisions A word by 
word translation is inadequate, A clear statement of the general effect of the deed 
is necessary and by way of comparison Suggestions as to the possibility of making 
other arrangements for managing her affairs without parting with her rights and 
her control. 


e Appeal by the Defendant and Cross-appeal by the Plaintiffs, 
Suit for cancellation of deed &c. 


The material facts appear from the following judgment of 


1923. Page J:—This is a suit which is brought by the executors of 
ich ee the will of one Khettermoni Dasi, Itis brought in order to obtain 
TT =— an order that a certain deed of trust bearing date roth September 


1916 be cancelled : for a decree that the defendant do convey to the 
plaintiff two houses No. 73A, Baranasi Ghose Street and 67, Hida- 
ram Banerjee’s Lane, .Calcutta, that possession be given of these 
premises by the defendant to the plaintiff, and that the defendant 
do pay to the plaintiff the value of certain promissory notes which 
Were the subject matter of the plaint, and also that a receiver be 
appointed of the jcwellery which the plaintiffs allege that the 
defendent is detaining from them. lhe suit is brought by the 
executors of Khettermoni Dasi, who was a purdanashin lady, aged 
about 72 years. i 

The main questions in the case in my opinion are whether 
Khettermoni Dasi understood the nature of the deed of trust, and, 
even if she did whether the defendant was in such a relationship 
to her tbat it must be presumed that he was exercising undue in- 
fluence upon her with the view of obtaining the execution of this 
deed of trust, and whether the defendant obtained the endorsement 
by Khettermoni of certain Government Promissory Notes of the 
face value of Rs 19,000, by fraudulent misrepresentation or not. 

I shall deal in the first place with the deed of trust, The 


(1) (1879) L. R. 13 Ch. D. 696. 
(a) (1907) L. R. 34 I. A. 102; L L. R. 29 All. 33935 C. L. J. 563. 
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legal position of the lady being purdanashin is that the Court will 
not allow the deed to stand unless it is satisfied that Khettermoni 
really understood the meaning and effect of the document which 
she executed. The rule which is applicable to purdanashin ladies 
is set out ia the case of Kali Bakhsh Singk v. Ram Gopal Singh (1). 
In that case Mr. Chamier, who was then Judicial Commissioner of 
Oudh, had held on appeal to his Court that in cases where deeds 
were executed by purdanashin ladies, it was incumbent upon those 
persons, who are seeking to uphold the deed, to satisfy the Court 
that the lady had had advice from a source which was independent 
of the persons who were the other parties to the deed, or who take 
a benefit under it. On appeal to the Privy Council, however, 
that view was not sustained, and it was stated that although no 
doubt the presence or absence of independent advice is an element 
and a very important element, for the Court to take into coaside- 
ration when it was considering whether or not it ought to counte- 
nance the execution of such a document, the absence of indepen- 
dent advice was not conclusive against the validity of the docu- 
ment. Lord Shaw at page gt giving the judgment of the Court 
“laid down this proposition :— 

“ The possession of independent advice or the assage of it is a 
fact to be taken into consideration and well weighed on a review 
of the whole circumstances relevent to the issue of whether the 
grantor thoroughly comprebended and deliberately and of her 
own free will, carried out the transaction.” 

The Court “ demands that the burden of truth in such a case 
rests not with those who attack, but those who found upon, the 
deed, and the proof must go so far as to show affirmatively and con. 
clusively that the deed was not only executed by, but was explained 
to, and was really understood by the party.” In India the same 
„view has recently been expressed by Chief Justice Jenkins, and Mr. 
Justice Woodroffe in the caseof Keskub Lall Pyne v. Radha 
Raman Nundy (2). Two very recent cases were cited to me, both 
reported in the 26th Vol. C. W. N. Satish Chandra Ghose v. 
“Kali Dasi Dasi (3) and Nibaran Chandra Mukerji v. Nirupama 
Debi (4) to support the contention that the absence 
of independent advice was fatal to the validity of the 
deed. In both of those cases, however, the Court held that 


(1) (1913) I, L. R 36 All. 81; L. Ri 411. A. 23 ; 19 C. L. J. 172. 
(2) (192) 17 C. W. N. 991. l 

(3) (1921) 26 C. W. N. 177 ; 34 C. L. J. 529. 
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there, was a ‘fiduciary relationship; between the parties 
to the document, and therefore that it was essential that 
there should have been independent advice or that at the time, 
when the deed was executed the lady,—if it were possible in the 
case of a purdanashin lady, —should have been emancipated from 
the influence which attached to the position of special confidence 
which was possessed by the other party to the deed. Now, I 
approach the execution of the deed with this principle in mind. 
When Khettermoni executed the deed did she really understand 
what it meant, and did she really believe that the terms of the 
deed corresponded with the intention which she had in her mind ? 
In the first place one has to consider what Khettermoni really did 
desire to bring about. She was anold lady whose husband had 
died in February 1916 ; She. was a woman with no knowledge of 
business affairs, who had always been in purda, and had enjoyed a 
a long married life with her husband Huri Churn Seal. After his 
death she found herself in a house of considerable dimensions, 
No. 67 Hidaram Banerjee Lane, but alone. In 1862 she and her 
husband had set up in one of the rooms of this house a Thakur. 
They were religious persons and had become extremely devoted to 
the religious observances in relation to the idol which they had 
set up. On the death of her husband this lady appeared to be 
all alone in the world; she was 72 years of age; her 
relations were married and living elsewhere ; there was no body to 
look after her, and she was living by herself in the house. As is 
not uncommon among Hindu widows she became obsessed with 
the idea that she must provide not only in her life-time, but here- 
after, for the continuance of the sheba of the god. About the time 
when the husband died,—whether it was before or whether it was 
after the death is- not of very great importance,—her grand- 
nephew Bholanath Seal, comes upon the scene. In my opinion, 
having carefully considered the lengthy examination and cross- 
examination to which she was subjected, Khettermoni was a wit- 
ness of truth. According to her story Bholanath wasa young man 
who had no settled home. He comes to the house of his great- 
aunt about the time of the husband’s death. Khettermoni in her 
evidence has stated at Q. 53: 

“ Did he do anything after that? After the Shradh the defen- 
dant Bholanath used to visit me. At about this time I was in 
great distress. I used to weep and cry and did not attend to any- 
thing. I merely laid myself down and was absorbed in grief. 
Bholanath would come and tel] me ‘Didima, are you so over- 
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whelmed with grief? Iam yet alive. I have no house of my own. 
If you kindly give shelter, I will remove to your house and look 
after your affairs and my mother will look to your comforts,” 

“Where was the defendant Bholanath then living? In his 
maternal uncle’s house.” 

‘‘ Where used his mother to stay ?—His mother also lived in 
that house, her father’s house.” 

“ When he broached this subject to removing to your house did 
he say that he would come alone? 

“ He said he and his mother will come. That both he and 
his mother would tend me and look after my comforts and that he 
. would obey me whatever I would ask him to do, look after the 
sheba of the Thakurs and get the articles that may be necessary 
for the sheba, look after my affairs etc. 

“What did you do after that? At first I did not say anything, 
afterwards I thought to myself that I was all alone and was in a very 
depressed state of mind. There was no one to look after me and 
it was not likely that any one would come and stay with me 
because my relation had houses of their own. ‘They lived in their 
own houses, they would not care to abandon their houses 
and come and stay with me. I also thought that Bholanath 
was homeless he was begging of re for leave to come and stay 
with me.” He spoke with great earnestness and I fully believed 
him at that time. 1 therefore gave him permission to come and stay 
with me. Thereupon—whether it was in April, or whether it was 
in June, I think is not material,—Bholanath and his mother came 
to 67, Hidaram Banerjee Lane and established themselves in 
Khettermoni’s house. Khettermoni was asked in cross-examination 
whether she liked Bholanath (Q. 408). 

“ At the time you signed that document youjliked Bholanath ? 
By liking if you mean this that I wanted somebody to look after 
me as I was all alone and as all others had their respective houses 
to live in which he had not and so for the benefit of all concerned 
it would be well if I were to let him live in my house and look after 
me and my affairs, then I liked him.” 

Having established himself in the house, on the r4th June 
Bholanath obtained the execution by Khettermoni of a will, which 
left everything to Bholanath, but of course it was a document which 
spoke only after the lady’s death. Very soon after he came into 
the house he was concerned to busy himself with the affairs of 
Khettermoni. Having obtained a will on the r4qth June in his 
fayour he obtained probate of Khettermoni’s hysband’s will on the 
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CIVIL. 21st June. In September Bholanath obtained permission to 
1924. collect the rents, collected the rents, gave receipts in his own 
E name, and started certain operations for repairs of the house, He 


Bhola Nath f a 
obtained. a sum of money from Khettermoni in respect of the 


probate of the husband’s will, and on the rgth September the deed 
Page, F. of trust (the document in question) was executed. 


D, 
Bhuth Nath, 





Now, I bave to make up my mind as to whether Khettermoni 
really and intelligently understood the meaning and effect of that 
document, and intended to execute itin this form, and with the 
provisions which were contained therein. In order to find out 
what was‘really in her mind I shall have to refer to certain ques- 
tions and answers that she gave. 


(Q. 84) :—" Then what happened after that? Ever since the 
time when the collections were made through Gour and even 
when collections were made through Bholanath, Bholanath used to 
tell me off and on when I signed the rent-bill ‘ Didima, your hands 
shake when you sign your name, and it is much too troublesome 
for you to put these signatures ; you had better sign a document 
authorising me to collect the rents on your behalf so that it will 
not be necessary for you to sign these rent bills everytime. I shall 
collect the rents on your hehalf. 1 shall let out the places to 
tenants and remove the tenants and do everything needful under 
your orders, and I shall pay the principal rates etc. out of such col- ° 
lections and hand over the surplus to you and so long as you will 
remain alive you will perform the Thakur sheba and enjoy the net 
income and after your death I shall perform the Thakur sheba in 
the same way as you do it,” 


“ Itis clear from that that Bholanath appreciated that what was 
really obsessing the old lady’s mind was the desire to make provi- 
sion for the continuance of the religious observances in relation | 
to the Thakur. 

Q. 96 :—“On the date you signed this document were the con- 
tents fully explained tu you ?—yes, a person did go on telling me 
something about the document, andI understood whatever was 
said to me as in accordance with what Bholanath had given me to 
understand namely that Bholanath would act under my orders and 
on my behalf in the matter of collecting the rents and that out of 
the collection Bholanath would meet the municipal rates and other 
expenses and would hand over the rent to me, and that I would 
continue to perform the Thakur sheba throughout the life and that 
after my death Bholanath would perform the Thakur shebg 
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similarly. Tnat was what I understood to be the contents of that 
document,” 

Q. 324 —“Mou have no recollection that it was in Joisto?—I 
do not exactly remember if it was towards the end of Joisto or 
not, but it was subsequent to my handing over my husband's will to 
Bholanath and during the time that the will remained with him that 
Bholanath stated to me that upon the will being sanctioned there 
would be considerable trouble regarding the Thakur sheba but the 
Thakurghur would be closed and that the Thakur would suffer pain 
and therefore he said it was for my life time and that after my 
death everything would belong to the Thakur and Bholanath would 
perform the sheba.” 


Q. 349: “Is it your evidence that all you told Bholanath was 
that after your death he was to perform the sheba out of the rents 
of that house ? Yes,” 

“I suppose as Bholanath was to perform the sheba after your 
death he was to reside in that house? Yes, of course after my 
death somebody or other, even a sircar or whoever would perform 
the sheba, would have to reside in the house.” 

“So what it comes to is this, that Bholanath was to be at liberty 
to reside in the house provided he perform the sheva? Yes, but if 
he was not to perform the sheba if I were to appoint somebody else 
a shebait how would he be at liberty to live at the house ?” 

Q. 373 :—"Did any of the other persons who were present read 
anything to you before you put your signature to that document? 
Yes, somebody read it over tome and made me hear it but I thought 
that all that was being said to me was in terms cf what Bholanath 
had given me to understand namely that during my lifetime it would 
all remain mine and after my death it would all belong to Radha 
Ballav Jew and Bholanath would merely go on performing the sheba 

eof Thakur after me out of the rents. 1 did not understand it is 
anything else.” 

Q. 733 : “Do you remember the exact words which that gentle- 
man used when he explained the document to you in Bengali ?— 
1 don't remember the exact words he used, but I can say this that 
what he said to me was just what the conversation had been with 
me and Bholanath.” 

Q. 760: “Do you say that the rents realised from the house 
were not sufficient for paying your maintenance-after paying the 
expenses of the Thakursheba and the municipal rates and taxes ?— 
Well, how can I say that? I have said already that it so happened 
that from time to time he-used to obtain moneys from me for this 
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and that, and even the tax was taken from me by him on some 
occasions when he told me that, there was not enough of funds for 
tax to be paid and I paid these out of the interest money.” 

“What did you think when you signed the document of Aswin, 
was the income of the house sufficient or not for paying the expen- 
ses of the Thakur and also your remittance ? I will tell you what 
I thought with the interest moneys and the rents he would any- 
how make arrangement and manage.” 

“That is to say you understood that he would meet all your 
expenses partly out of the income of the house and partly out of 
your other income, viz = interrest on G. P. Notes P—No, he would 
manage with the rents and whatever there was of the interest 
moneys by curtailing expenses if necessary and anyhow making the 
expenses keep with him the income where was he merely a child to 
manage it from, and why should he ?” 

Q. 768: “After your death Bholanath was out of the income of 
the house to pay the expenses of and perform the sheba and to / 
periodical ceremonies of the Thakur in the same manner as you were 
to carry out in your lifetime. Is that so? He was to pay the expen- 
ses relating to house tax etc. and repairs to the house and the Thakur 
sheba and the periodical ceremonies and put a servant for sweep- 
ing the house which was a large one and keepa man for-attend- 
ing at the sheba and he would carry on the sheba in the same way 
as I was doing out everything that would be left by me including 
even ghoti and bati not to speak of anything else, in short, every 
thing was to belong to Radha Ballav Jew and Bholanath was . 
merely to carry on the sheba,” 

Question 771.—“That in that writing you did not provide that 
the balance if any that remain would belong to the Thakur? No, 
why should I say yes to what I did not do? If you allow me I will 
tell you once again what my understanding with Bholanath was. It 
was this, Bholanath was to collect rents under my orders meet ex- 
penses, pay me for Thakur sheba, and do everything with my con- 
sent, and after my death everything would belong to Radha Ballav, 
he was merely to carry on the sheba.” 

I have come to the conclusion that what this lady intended and 
what she understood to be in the deed of trust, was that provision 
should be made for the proper observances and ceremonies in 
relation to the Thakur during her life, and that after her 
death everything was to belong to the Thakur; that so long is 
she was alive she would appoint Bholanath, not only to collect the 


rents, 10 pay the municipal taxes, and generally to look after her 
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affairs under her guidance and with her: consent, but to be shebait Civit. 
of the Thakur, but that she did not intend either to relinquish her gaa: 
tights of ownership in the property during her lifetime, nor her right Bhola Nath 
to appoint any body she chose to be shebait; that she intended v 
that so long as Bholanath was shebait he should reside in the house, Bbuthnath. 
but that if she appointed some one else afterwards to be shebait, Page, } 


she should be at liberty to do so, and that Bholanath would then 
have no occasion and no right to reside in the house ; that she did 
not intend or understand that the whole of her interest in these 
premises were to be handed over to Bholanath as trustee; that her 
rights of ownership were at an end; that Bholanath was alone with 
her to be entitled to reside in that house during her life, and that 
he would have an indefeasible title to reside there after her death ; 
that she did not intend that Bholanalh should be irremovable by her 
if in her free will she wished to appoint anybody else to be shebait 
of the Thakur, and that she did not intend that under that document 
any one other than the Thakur should take the reversionary interest 
in the property and in the house. Her view is clear, from the 
answers which I have read as to her right to remove the shebait in 
her discretion (for instance see question 351). It was not 
suggested that in the explanation of the deed which was given to 
her either by Birreswar or by Golam Tahore; there was any mention 
made as to her right of appointing or removing the shebait at will 
having been given up, That is admitted by Bholanath himself, 
at question 481 : 

“Was it discussed as to whether you could be removed if you 
mismanaged the estate P—No. 

“Was it discussed that if you did not carry out her instructions 
you would be removed ?--No. 

“Was it discussed if you misappropriated the monies of this estate 
„for your own use instead of carrying out the sheba you could be 
removed ?~—No.” 

The document or a draft document, and indeed the will, was 
explained to her by a gentleman called Birreswar Banerjee. The 
document, to the provisions of which I shall refer in a moment, 
was a technical document in technical language ; it was written in 
English, and it was explained to Khettermoni who, I say, was 
an old lady of 72 in purda, through a door which was half open, in 
Bengali, by Birreswar. Was Birreswar capable of making this lady 
understand what the document really meant? He gives his 
qualification at question 5 of his evidence: 

“What were your duties at Morgan & Co’s office in 1916 ? My 
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Civit. duties were to keep original records and to perform duties in connec- 
1924 tion with the Notary Public etc,, and do whatever my master wants 
Biola Nath ME to do” | 
an KEA I do not wish to say one word against Birreswar. I think that 





Kn he was a valued and confidential servant who had been in the 
Page, F. employment of Morgan & Co. for some 40 years, but I very 
much doubt his capacity to explain to a purdanashin lady of 72 in 
Bengali the technical terms, and the substance 'of'a technical docu- 
ment in English. It is not uninteresting to note what his recollec- 
tion was as to what happened when he got instructions, as he said, 
from the lady. One must ‘bear in mind when considering the 
explanation by Birreswar the circumstances under which this con- 
versation took place. 

Q. 16. “What happened? She asked me if I wasa Brahmin, 
and I told her that I was Brahmin, after he made obeisance to me 
took the dust of my feet and then said ‘Baba I have decided to do 
this, Bholanath is a relation of mine. He bears a good character, 
and I want to transfer this house to him by means of a written 
document.” 

Well, this gentleman admitted that he had never before explain- 
ed a conveyance to a purdanashin ‘lady, and I very much doubt 
whether B rreswar was in a position to or really did, understand, and 
1 am perfectly certain that Khettermoni did not use the technical 
terms “ transfer” and “ trusts.” I cone to the conclusion, so far as 
the explanation given by Birreswar is concerned, that he was incap- 
able of giving an intelligible rendering in Bengali of the terms of this 
technical document in England, and I accept the lady’s evidence 
when she said “I agree that the document was read over and 
explained to me, but what 1 understood was what I have already 
indicated, i.e, what had passed between me and Bholanath at the 
conversation which we had together as to what really should bee 
contents of the document.” 

Great stress was laid by counsel for the defendant—and 1 hope I 
may be permitted to say that the case both for the plaintiff and for 
the defendant was fully and skilfully presented in all its aspects at 
the hearing—to the effect that Golam Tahore, a Court Interpre- 
ter, had explained the document to her. Golam Tahore was called 
as a witness, and it is quite obvious that he was intellectually i in- 
j capable, having regard to his education, of explaining to the lady 

exactly what she was giving up, and exactly what she was retain- 
ing under the deed. 
0. ga So that you don’t remember how it was you explained 
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it? I don’t remember the exact words I used. I remember that 
when I went there the lady was sitting inside the room. There 
were three or four gentlemen seated by me :—there was some men- 
tion about property which the trustee was to enjoy after her death 
and during her life time he was to execute repairs. 

“Did you yourself appreciate the rights which she was giving away 
and the rights which she was retaining ? This much I remember that 
it was with regard to a house which she was giving away toa trustee.” 

Q. 57 :—“Do you appreciate what was to happen with regard to 
the balance if any was left over? {£ don’t remember now. 

“If there was any thing left over did you explain what would 
happen after that? No. I did not say that, 1 only explained what is 
there. I did not think about that. 

“What did you think was to happen to the balance? The 
balance was to be appropriated by the trustee. 

“Is that what you told her? No. I did not tell her. The 
balance after her death would go to the trust but not during her life- 
time? No answer. 

“You have a sort of hazy recollection ?—Yes.” 

I don’t believe that that gentleman was either capable 
of explaining or did in fact, explain to her, what she was giving 
up and what she was retaining under this deed, and 
having regard to the extracts from her evidence which 
I think colour the whole of the circumstances which surround 
the execution of this document, one can almost picture to one 
self the endeavours which were made—i will, for the purpose of this 
part of the case, assume, honestly and sincerely made—to explain 
to her the document, and in my opinion all that she understood was 
that the document was going to embody the substance after talk 
with Bholanath. The document in fact did nothing of the sort. 
So far as she was anxious and ready to authorise Bholanath ts look 
` after her affairs, collect the rents, pay the taxes, do such repairs 
as were within the limit of the rents and the interest on the promis- 
sory notes, it is admitted that the deed embodied her wishes, but 
this deed of the rgth September, 1917, of course, violated the very 
foundation of the conversation which, according to her, 
she had had with Bholanath, because I have indicated what she 
wanted ; and I find that under the deed, she was divested of 
her rights of ownership during her life as under the will 
every thing would pass to Bholanath after her death. 
Bholanath would become the trustee; under the deed it is 
specifically provided that during her life Bholanath shall supply 


405 


Bhola Nath 
i ‘g's 
Bhuthnath. 


i 


Fage, F. 


—— TA 


404 


CIVIL. 
1924. 
wed 
Bhola Nath 


P. 
Bhuthnath. 


-m 


Paga, 9. 


FHE CALCUTTA LAW JOURNAL, (Von. XL. 


her with sufficient maintenance to keep her alive. There is no 
provision that she is to have a discretion to decide what is sufficient 
for her maintenance; Bholanath is to be entitled to reside with 
her alone in the house, rent free, and after her death to appropriate 
any surplus, after provision had been made for the purposes set 
out in the deed, for his own use absolutely There is no power of 
revocation given, and it is not uninteresting to note that in the 
case of Huguenin and Baseley (1), Lord Eldon lays considerable 
stress, in considering the validity of document of this sort, on the 
importance of putting into the document some power which pre- 
vents the document being irrevocable. Mr. Bose on behalf of the 
defendant, urged ‘that it would hive been possible to remove 
Bholanath by suit if as trustee he failed to carry out the trust but 
that was not what was the intention of Khettermoni, and in the 
absence of a power of revocation, the indefeasible right of Bhola- 
nath to reside in the house, whether he was performing his duties 
as shebait or not, and the provision that the balance of the rents 
and profits after her death should gə to him run counter to the 
fundamental conception which she had of the provisions which were 
to be in the document. It is not suggested that this lady had any 
independent advice whatever. No solicitors who were not also the 
solicitors for Bholanath gave her advice as to what she was giving 
up and what she was retaining. I am not satisfied that there 
was anybody among those persons who endeavoured to explain 
the document to her who was capable of so doing, and I am 
satisfied from the evidence that the terms of the deed were not 
understood by this lady, and I hold that she is not bound by the 
deed. It therefore becomes unnecessary for me to deal at great 
length with another ground upon which the deed must be set 
aside. 

One of the issues in the case is whether the execution of the, 
deed was brought about by the fraudulent misrepresentation of 
Bholanath. On that issue I shall find in favour of the defendant. 
But was it brought about by undue influence brought to bear on 
the lady by him? Counsel for the executors have streneously 
urged that this lady was ina position, under which unless she 
had independent advice, she could not be held bound by the 
document. Now I think that there has sometimes existed a mis- 
conception as to the meaning and effect of undue influence. The 
Courts have never defined what undue influence means, and it 
would, of course, be most undesirable that they should do so. Like 


(1) (1807) 14 Ves. 373. 
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fraud it appears in an infinite variety of forms. I think that the 
principles underlying the doctrine of undue influence may be 
gathered from the following cases: Huguenin and Baseley (1); 
Alltarad and Skinner (2); Morley and Loughnan (3); Powell v. 
Powell (4) and in Re Coombar(s). The execution of a document 
is induced by undue influence in fact ina case where the mind of 
the person who executes the document is not free and unfettered, 
and where the execution of the document is proved to have been 
induced by some person possessing a personal ascendency over 
the will of the person who executed the document ; if one person, 
having a dominion over another person's will, induces that other 
person to execute a document, whether it be in his favour or in 
favour of the third person, then the doctrine of undue influence 
applies, and the Courc will not allow that document to stand. Or 
again, where one person is in a fiduciary relationship to the person 
who executes the document, and the person, who is in this fiduciary 
relationship to the executant of the document, benefits under that 
document, then the Court will assume, if the relationship is such 
that it may reasonably result in undue influence, that the execution 
of the document was induced by the undue influence. But there 
has been sometime a misconception also as to the meaning of this 
phrase ‘fiduciary relationship.’ Lord Justice Fletcher Moulton in 
Re Coombar (5) makes this observation : | 

“ Fiduciary relationships are of many types ; they extend from 
the relation of myself toan errand boy who is bound to bring me 
back my change up to the most intimate and confidential relations 
which can possibly exist between one pgrty and another where the 
one is wholly in the hands of the other .because of infinite trust in 
him. All these are cases of fiduciary reldtions, and the Courts have 
again and again, in cases where there has been a fiduciary relation, 
, intetfered and set aside acts which, between persons in a wholly 
independent position, would have been perfectly valid. Thereupon 
in some minds the Té arises the idea that if there is any fiduciary 
relation whatever any of these types of interference is warranted by 
it. They conclude that every kind of fiduciary relation justifies 
every kind of interference” 

The ordinary cases are those of physician and patient, trustee 
and cestui quo frust, parent and child, and in all such cases 
where the person in the fiduciary relation receives a benefit under 
the document, the Court will assume without proof that itis a 


(1) (1807) 14 Ves. 273. (2) (1887) 36 Ch. D. 145. - 
(3) (1893) 1. Ch. D. 736. (4) (19e0) 1 Ch. D. 243. 
(5) (1911) 1 Ch. D. 724. 
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document the execution of which was not fairly arrived at, and it 
will set that document aside unless the person benefiting under it 
can satisfy the Court that the executant either had’ had independent 
legal advice or, at the time when the document was executed, was 
emancipated from the spell under which he had been bound. 
Now, those instances which I have mentioned illustrate, but do 
not limit, the principle of fiduciary relationship, and it is clear, I 
think, that in all cases where one person from the position in which 
he stands towards another for instance where he takes one and mana- 
ges the other person’s affairs, as in Huguenin and Baseley (1), that 
person becomes under a duty to the other person to’ see that that 
other person is protected when he makes a giftto him. In all such 
cases the confidential or fiduciary relationship may be found by 
the Court to exist. I amin this case not satisfled that there was 
any express undue influence exercised by Bholanath upon Khetter- 
moni in executing document, but I think, upon the consideration 
of the facts of the case, having regard to the position which he 
occupied towards her, having regard to his management of her 
affairs, having regard to the fact that he had already obtained 
from her, before he obtained the probate of the will of her hus- 
band, a will giving him, in the event of her death, everything she 
possessed : having regard to the confidence which she reposed upon 
him as managing her affairs, that the circumstances of this case are 
capable of being brought and in fact are, within the principle of 
confidential relationship. Under these circumstances unless I am 
satisfied that she was emancipated from the influence which he 
possessed over her (which of course it is not suggested in this case 
that she was) or unless I am satisfied that she acted under indepen- 
dent legal advice not vitiated by the influence of -Bholanath, then 
upon that ground also the deed must be set aside, I hold, therefore, 
that the deed is invalid as it is not suggested in this case that any 
independent legal advice was given to her, 

Now, that disposes of the issue as to the deed of trust subject 
to this further contention on-behalf of the defendant that as Khetter- 
moni had acted under the deed, she could not afterwards set up, 
and her 1epresentatives could not set up as against Bholanath that 
the deed was invalid. Estoppel however depends upon knowledge, 
and if.she did not understand the nature of the deed, neither 
she nor her representatives afterwards are estopped from seeking 
to have it “eclared that the deed is void merely on the ground that 
they unwittingly acted under it. 


(1) (1807) 14 Ves 273. 
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Now, as to the promissory notes—the position was this: Bhola- 
nath having obtained a will in his favour, and having, as he himself 
naively admitted in his evidence, obtained by the deed the present 
control of the property which by the will he would have after 
Khettermoni’s death, in my opinion came to the conclusion that he 
might now be able to obtain everything which this lady possessed for 
himself. After the execution of the deed of trust on the roth 
September he’ assumed complete charge of her property, and in 
September and October he obtained from her the endorsement of 
the promissory notes to the face value of Rs. 19,000. What happen- 
ed, as I find, was this : the interest on these promissory notes had 
to be collected. (Question 73). 

“After the defendant Bholanath took the will and thousand 
rupees from you, what happened? A few days after that Bhola- 
nath one day told me that interest on the Government securities 
would have to be drawn. I said “well, do so”, Then the next day 
or the day after i.e, one day or two days after, he took from 
me the g. G. P. Notes for Rs. 19,000, and went away with them 
in order to draw interest thereof. Thereafter within 15 days time 
he returned the Government papers to me and he got me to sign a 
paper which he said would enable me to draw the interest. Within 
a day or two of that he brought me the interest. How much? 
Rs 600 and odd.” 

Having regard to the will and the deed of trust Bholanath 
thought that he might as well also have the promissory notes and 
I find that what happened was this (Question 117):— 

“What happened after that? Then in the winter, that is 
in Agrahyan same year he told me that interest on the Government 
papers would have to be drawn and I made over to him g G. P. 
Notes for Rs. 19,000, which-he took away 4 or 5 days after he 

ebrought back the papers to me and said that the interest could not 

be drawn this time, because the gentleman who used to pay the 
interest and had paid it on the two previous occasions happened 
to know my husband and that therefore he had paid the interest 
and that this time that gentleman was absent another gentleman 
who was working in his place refused to pay the interest and wanted 
the name of the owner of the G. P. Notes to be put down on the 
G. P. Notes before any interest was to be paid. Then Bholanath 
pointed out on the ọ G. P. notes places where he told me to sign 
my name which I did.” 

The sequel was this: having obtained these promissory notes 
Bholanath between December, 1916 and April, 1917 disposed of 
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them in various ways. On the zoth December, 1917, he sold notes 
to the value of Rs. 1,000 and received Rs 781-1-3 ; and on the and 
January, 1917, he sold notes to the value of Rs, 5000 and received 
Rs. 3827-1a-9 ; on the 29th January, he pledged notes for Rs. 5000 
with the Bank of Bengal and received Rs. 3,500. On the 16th 


|” February, he pledged Rs 7,000 worth of notes and received Rs. 


4,500, and on the sth April, he pledged the remaining Rs. 1,000 and 
got Rs. 600 in return; so that between December, 1916, and April, 
1917, he received a sum of money representing the proceeds of the 
sale or pledge of these notes amounting to Rs. 13,466- 8-8. I am 
satisfied as to what that transaction was. In my opinion the 
endorsement upon those notes was obtained by the fraudulent 
misrepresentation set out in the answer to question 117. 

I do not believe Bholanath when he states that those notes were 
endorsed to him, partly for the purpose of paying current expenses 
and capital expenses and repairs tothe house etc. and partly because 
Khettermoni wished him to have the notes because, as he said, 
her husband during his life was anxious to make a codicil giving 
him all his property. I do not believe either of those stories. In 
my view he intended after obtaining a will in his favour, and the 
deed of trust in his favour, to obtain the promissory notes also and 
to obtain them by fraudulent device. He got possession of these 
notes in my opinion, by larceny, by which I mean that when 
Khettermoni consented to endorse those notes over to him she did 
not intend to part with her property in the notes at all, She never 
intended to part with her property in those notes. He, however, 
obtained those notes anima fuvandi by the fraudulent misrepresenta- 
tion which I have detailed, and he intended to deprive her of those 
notes, she never intending him to have the property in them. He, 
in my opinion, obtained no right or title to those notes, and is 
bound to refund their value to the executors. The rest of the, 
story follows in natural sequence. The lady asks over and over 
again for the interest on the notes, but it is never forthcoming. 
She tries to obtain money in order to pay for a certain present, I 
think fora relation. He would not let her have it. She is denu- 
ded now of all her property, and is at his mercy. After a time she 
expresses an intention of selling some jewellery in order that she 
may provide funds with which to buy this present. The door of 
the room where the jewellery is kept is then locked by Bholanath. 
She finds that a padlock has been put on to her bed room door 
by Bholanath for a considerable time ; she has to occupy 4 covered 
verandah outside her bed room;and it is only when, driven to 
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desperation, she leaves her house, that she finds that everything 
has been taken from her. 

What can the plaintiffs recover in respect of these promissory 
notes? They can recover the money which the thief has obtained 
as the result of his misappropriation. Bholanath will have to 
refund to her estate the Rs, 13 466-3-8 which he has received in 
respect of these notes. Is he bound to deliver up to the execu- 
tors anything more? Counsel for the plaintif urge that he is. 
They refer to a conveyance to Bholanath of 73a, Baranasi Ghose 
Street in 1914, and point out that Rs. 4,500, part of the purchase 
price, was paid in February 15317 by four notes, the numbers of 
which have been traced, and which had been handed to him a few 
days before by the Bank of Bangal, as the proceeds of the Govern- 
ment Promissory Notes which he had disposed of to the Bank. I 
think that it may well be that he made use of this ill-gotten money 
for the purpose of buying or for completing the purchase of this 
house. Mr. Chaudhury has urged that I ought also to find that he 
paid the balance of the consideration money (the total of which 
he contends was Rs. 7,000, but which Mr Bose, on behalf of 
Bholanath, contends was Rs. gooo) out of the proceeds of these 
promissory notes. Ido not propose to determine that issue in 
this action. I most decidedly do not propose to make any decla- 
ration that the plaintiffs are entitled to have that house conveyed 
ta them by the defendant or by the purchasers from him. The 
purchasers from Bholanath are not parties to this action. It may 
be that in proceedings apt for the purpose—although I express no 
Opinion as to it—the executors of this lady may be able to bring the 
transaction between Bholanath and the purchasers of the house 
from him either within the principle laid down in Taylor 
v. Plumer (1) or within the principle of Hopper v. Conyers (2). 
In this connection see also Lister v. Stubbs (3) and Powell v. 
Evan Jone(+). In my opinion, however, the effect of what took 
“place when Khettermoni endorsed those promissory notes to 
Bholanath was neither to make Bholanath a trustee for her, either 
of the notes or of the proceeds realised by their disposal 
nor was it a transaction under which Bholanath received the 
proceeds of the notes as her agent. Agency connotes 
agreement and in my opinion Bholanath never agreed or intended 
to be her agent while holding those notes. He was a thief; 


his intention was to steal those notes and to convert them 
(1) (1815) 3 M. and S. 562. 
(2) (1866) L. R. 2. Eq. Cas. 549; 16 R. R. 361. 
(3) (1890) 45 Ch. D. 1. (4) (1905) 1 K. B. 11, 
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to his own use. Under these circumstances in'this action I express 
no opinion as to what may happen in other proceedings relating to 
this house. These notes having been stolen, the thief is bound to re- 
pay the monies realized by the disposal of them as moneys had and: 
received to the use of the true owners. But for the reasons which I 
have given, I am unable to hold, and I find no authority for 
the proposition that, if a thief happens to speculate successfully 
with his ill-gotten gains, there is such a relationship between him 
and the true owner, that the true owner may follow the proceeds of 
the speculation, if they can be traced, into the hands of a third 
party Therefore, for the purpose of this case I come to the con- 
clusion that the obligation of the defendant is to restore to the 
plaintiff's executors the value of the property which he illegally 
obtained from Khettermoni. That is the sum of Rs. 13,436-8-8. 
Is there any deduction to be made from this sum? The defen- 
dant urges that there should be a deduction made in respect 
of the moneys which he paid, as he states to Morgan & Co. 
Solicitors, for and in respect of the execution of this: deed. 
In my opinion such a deduction is not permissible. It is 
clear from the authority of AHugenin and Baseley (1), supra that 
where solicitors undertake work in respect of drafting documents 
which are held to be invalid, they are unable to recover their 
costs in respect of such work. If Bholanath has paid Morgan & 
Co, he has done so on his own initiative and probably there is an 
end of the matter, but he cannot set off that sum against the 
amount which he is under an obligation to pay to the plaintiffs. 
He then seeks to set off a sum of Rs. 1,992 in respect of moneys 
expended with her consent for the annual Sradh. It is a little 
significant that after the death of the husband “the wife does spend 
a considerable sum in the first Shradh. When the time for the 
first annual Shradh arrived i. e. in 1917, I can see no reason why a 
man of the temperament of Bholanath, should seek to expend 
Rs 1,992 of his own for the purpose of propitiating the lady in 
any way. At that time he had placed himself in a very advanta- 
geous position ; he had obtained every thing that she possessed. 
He was able to be married, he spent nearly Rs. 1,000 in respect of 
the marriage, and matters, so faras he was concerned, were deve- 
loping in an extremely satisfactory way. I can see no 
reason why he should have behaved differently in 1919 from the 
way in which he behaved in 1918 and 191%9. In 1918 and i919 
he spent for the annual Shradh the munificent sum of Rs. 3 or 4 
(1) (1807) 14 Ves. 273. 
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each year, and I will accept Khettermoni's evidence that upon 
the first annual Shradh was spent not Rs. 1,992 but Rs. 60 or 
Rs. yo. He therefore can deduct Rs. 60 in respect of that sum. 
There were a large amount of repairs done to the house after 
Bholanath took charge. There was Rs. roo spent in September 
1916, and for that also he is entitled to be recouped, but the 
repairs which were executed between March 1917 and 1919 were 
repairs for which, in my opinion, he has no claim upon the estate. 
At that time he had obtained a house for his wife to live in ; he 
had obtained the proceeds of the promissory notes, and if 
anybody was to gain by the repairs it was he, and his young wife, 
and his mother. Khettermoni, in my view, was notto benefit 
in any way, and I am not satisfied with the exception of Ks. roo 
which were laid out in September 1916, that any sums were expend- 
ed on repairs on the instructions of Khettermoni. In addition to 
that he claims that each year, month by month, between 1916 and 
June 1919, he had expended’ an excess over the income realised 
from the rents tor household expenses, on the expenses of the 
maintenance of the lady and the ceremonial observances. It is 
quite clear fron the evidence that as the rents amounted to some- 
thing like Rs. 35 to 50 they were not adequate for the purposes for 
which ‘Khettermoni obviously gave instructions that the money 
should be expended, and in my opinion he was entitled to expend, 
according to her instructions, as appears from the evidence, in 
household expenditure generally not only the proceeds of the rents, 
but the proceeds of what she imagined, he was receiving, that is, 
the interest on the promissory notes. Therefore he has claimed a 
sum of Rs, 2,60) excess expenditure during that period on house- 
hold affairs, and in my opinion he is entitled to that sum. The 
plaintiffs have no means by which they can dispute this sum 
except through a cross-examination of Bholanath. Mr. Chaudhuri 
indeed, admitted that he could not seriously dispute those figures 
because he had no material for the purpose. The defendant is 
therefore entitled to set off Rs. 2,770 in all. However, if the notes 
had not been converted by Bholanath, interest would have been paid 
upon the Government promissory notes which would have amount- 
ed to something like Rs. 1,800. In my opinion he had no autho- 
rity from Khettermoni and is not entitled to set off any sum in 
excess of the amount of the interest which would have been 
received, if the promissory notes had not been stolen. That 
disposes of the case, and the net result will be that on the issues, 
1 find on issue 1, that the execution of the deed was not induced 
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by fraudulent misrepresentation, but was induced by undue 
influence in the sense which I have indicated. I find that the 
defendant did stand in a fiduciary relationship to Khettermoni 
when the deed was executed. I find that Khettermoni did not 
understand the nature and effect of the deed of trust which she 
executed. I find that as she did not understand the nature of the 
deed she is not estopped because afterwards she may have acted 
under the wrong supposition of its meaning from seeking to set it 
aside as being void. I find that the promissory notes were handed 
over by Khettermoni for the purposes set out in paragraph 6, and 
I find that they were obtained by a trick by Bholanath, as to 
whether the defendant purchased No. 738, Baranasi Ghose Street 
in whole or in part out of monies belonging to Khettermoni, in my 
opinion it is immaterial for purpose of this action to find upon 
that issue one way or another because in my judgment the issue 
does not arise. 

That, therefore, disposes of this action, and there will bea 
decree that the deed of trust be delivered up and cancelled; that 
the defendant give possession of No. 67, Hidaram Banerjee Lane 
to the plaintiff within ten days, and pay to the plaintiff the sum of 
Rs. 13,466-8-8, So far as the defendant is in possession of 
jewellery which was the property of Khettermoni he must deliver 
that up also within ten days, 

Costs on Scale No. 2. 

The costs of the commissions wiH follow the result of the suit. 

Against this decree, the defendant appealed and the plaintiffs 
filed cross-objection. 

Messrs, S. C. Bose and A. C. Batra for the Appellant. 

Messrs. B. L. Mitter, A. N. Chaudhuri, H. C. Mazumdar and 
H. D. Bose for the Rospondent. 

The judgments of fhe Court were as follows: - 

Sanderson, C. J :—This is an appeal by the defendant Bhola 
Nath Seal against the judgment of my learned brother Mr. Justice 
Page who gave judgment for the plaintiffs. 

The suit was brought in the first instance by Sreemutty Khetter- 
mony Dassee, the widow of Hurry Churn Seal ; and, upon her 
death, Bhutnath Sen and Preo Nath Sen, the executors of the last 
will and testament .of Sm, Khettermony Dassee, were substituted 
as plaintiffs, . 

The prayers in the plaint are that a certain deed dated the roth 
of September 1916 should be cancelled, that the defendant should 
be directed to conyey to the pksintiffs certain premises, namely, 
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73A, Baranashi Ghose’s Street and 67, Htdaram Banerjee’s Lane, 
that the defendant should be directed to pay to the plaintiffs the 
sums he received on account of the profit and. interest on certain 
Government Promissory Notes which by fraud and misrepresenta- 
tion he induced the original plaintiff to endorse to him: and, there 
is a claim for an account and for a direction on the defendant to 
pay to the plaintiff what might be found due on the taking of such 
account. 

The learned Judge decreed that the deed of trust dated 
the roth of September 1916 should be cancelled and delivered to 
the plaintiffs, that the defendant should deliver to the plaintiffs 
possession of 67, Hidaram Banerjee’s Lane and that he should pay 
to the plaintiffs the sum of Rs. 13,406-8-8 and interest; and it 
was further ordered and decreed that the defendant should deliver 
to the plaintiffs certain jewellery. 

“No question arises with regard to the jewellery in this appeal. 

With regard to the deed of the roth of September 1916 the learn- 
ed Judge based his decision upon two grounds : Firs#, that the terms 
of the deed dated the rgth of September 1916 were not understood 
by Khettermony : and, Secondly that the defendant wasin a posi- 
tion of fiduciary relationship to Khettermony, that she was not 
emancipated from the influence which he exercised over her, and 
that she had no independent advice. 

I donot think it necessary to state the facts in detail: the 
learned Judge has stated them in his judgment. I propose to deal 
in the first place with the question whether the terms of this deed 
were really understood by Khettermony. 

She was a purdanashin lady over 7o years of age, and at the 
_ time the deed was executed she was undoubtedly largely under the 
influence of the defendant. The deed came into existence at the 
instance of the defendant ; he was the person who gave instructions 
for its preparation, to the solicitors. 

The terms of the deed were explained to Khettermony by Birres- 
war ; it does not however follow that she thoroughly understood 
them : on the contrary, her evidence goes to show that she was 
under the impression that the deed went no further than to carry 
out her intentions as expressed in her conversations with Bhola- 
nath. ; i 
I am satisfied from the evidence that Khettermony Dassi did 
not intend to place the defendant in such complete control of her 
affairs during her life time as is provided in the deed, which divest- 
ed her of her rights of ownership, 
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There is no doubt that it was Khettermony’s intention that the 
defendant during her lifetime should act for her in respect of the 
collection of rents, and that he should pay the rates and other 
expenses, but in my opinion she did not appreciate that she was 
placing the defendant in such a position that he would even be 
able to decide what sum should be paid to her for her mainte- 
nance, and for the expenses of daily and periodical religious cere- 
monies. The deed provided, in clause (4) as follows: “ That 
the trustee shall pay out of the income of the trust estate to the 
settlor during her life time a sufficient sum for her maintenance 
and for the expenses of the daily and periodical religious ceremo- 
nies of her family Idol Sree Sree Radha Ballab Jew which has all 
along since 1862 been worshipped solely by the settlor and her 
husband ” 

I am satisfied that Khettermony did not intend such a provi- 
sion, and did not understand that she was placing the defendant 
in such absolute control during her lifetime as is provided by that 
clause, without any power of revocation. 

Having regard to her position as a purdanashin woman it was 
necessary for the defendant to prove not only that the deed was 
explained to Khettermony but also that Khettermony really under- 
stood all the provisions of the deed ; and, this the defendant has 
not succeeded in doing to my satisfaction in the respect, which 
I have mentioned. 

I am not so clear as to the other point on which the respon- 
dents, relied viz; that it was Khettermony’s intention to provide 
that after her death the premises in question should belong to the 
Thakur. 

This was not provided in tbe will which Khettermony had 
made on the 14th June, 1916. On the contrary, by that will she 
devised the premises to Bholanath, with a trust that he should 
perform the religious ceremonies therein mentioned. Khettermony 
did not assert that it was her intention to leave the premises to 
the Thakur after her death either in the plaint or in her examina- 
tion-in-chief and Mr. J. N. Mitra her attorney stated in his 
evidence that Khettermoni did not at any time, before the evidence 
was taken on commission, express a desire to him that the property 
should belong to the Thakur after her death. It is also significant 
that the will, which Khettermony made in favour of the sons on 23rd 
August 1919, did not provide that the premises in question should 
belong to the Thakur aftes her death. I do not therefore base my 
judgment on that part of the respondents’ case. 
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In my j1dgment, however, the above-mentioned conclusion 
that Khettermony did not thoroughly understand clause 4 of the 
deed or appreciate its effect and did not intend to make herself a 
party to such a provision, is sufficient to justify the learned Judge's 
decision that the deed must be cancelled and delivered to the 
plaintiffs. 

The second question in this case relates to the Government 
promissory notes. 

The plaintiffs alleged that the defendant obtained the endorse- 
ment of Khettermony to Government promissory notes of the face 
value of Rs. 19,000 and that, with the exception of one Govern- 
ment promissory note of the face value of Rs. rooo, he appropriated 
the proceeds of those notes to his own use. 

The learned Judge has held that Khettermony’s endorsement to 
the G. P. Notes was obtained by a fraudulent misrepresentation. 

The misrepresentation relied upon by the plaintiffs is that which 
is described in Khettermony'’s evidence by her answer to question 
117 which is set out in the learned Judge’s judgment and which 
I need not repeat. 

The learned Judge has accepted this statement by Khettermony 
and has found that she never intended to part with her property 
in the notes, and that she repeatedly asked for the interest on the 
notes, but that she did not succeed in obtaining it. 

It is not easy for any one, who has any experience of G. P, 
notes and the method of obtaining the interest thereon, to under- 
stand how any one could have been misled by such a story as is 
set out in the abovementioned answer. 

It is however to be remembered that Khettermony was an old 
purdanashin lady, with little, if any, experience of business, who 
had for many years no doubt been entirely guided by her husband, 
and it is possible that such a story may have been told to her, and 
that she may have accepted it as true and have relied upon it, 
and that she was thereby induced to endorse the G. P. notes and 
deliver them to the defendant as alleged. 

I am not therefore prepared to disagree with the learned Judge’s 
finding especially having regard to the way in which the defendant 
dealt with the G. P. Notes and to the evidence given by the defen- 
dant, which I am not surprised the learned Judge did not accept. 

Among other matters it seems to me that the defendant’s 
evidence with regard to the completion of the purchase of the 
house No. 73A Baranashi Ghose’s street is unreliable, 

It was alleged that he had entered into an agreement on 3oth 
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Civil. July, 1914 for the purchase of this house for Rs. 9,000 and the 
aig: conveyance was dated 2oth February 1917, the , purchase price 
sais Nat therein being stated as Rs. 7ooo. Part of the purchase money was 


paid hy 4 Government Currency notes of Rs. 1,000 each. 
panda These notes were obtained by the defendant from the Bank 
Sanderson, C. 9. by means of the sale or pledge of some of the G. P. notes, which 
E the defendant had obtained from Khettermony. This was on the 
16th February, 1917, a few days before the date of the conveyance, 
to which I have referred. The defendant’s explanation of this 
transaction was that he used those notes for the purpose of the 
purchase in exchange for smaller notes of his own. 

I find it difficult to accept that explanation. I am not satisfied 
that he had the smaller notes of his own:amounting to Rs. 4,000, 
and if he had, there would’ have been no difficulty in obtaining 
notes of the larger amount, in exchange for his own smalier ones, 
without selling or pledging the G. P. notes which he had obtained 
from Khettermony. In short I agree with the learned Judge that 
the defendant’s evidence as to the reasons why the notes were 
endorsed by Khettermony and delivered to him cannot be accept- 
ed. ; 

The only other explanation is that given by Khettermony and 
as already stated I am not disposed to differ from the learned 
Judge’s finding of fact that the endorsement and delivery of the 
notes by Khettermony to the defendant were obtained by the 
fraudulent misrepresentation alleged. 

The learned Judge has awarded the sum of Rs. 1 3,466-8-8 to 
the plaintifis in respect of this part of the claim. 

This is the amount which the learned Judge held that the defen- 
dant had obtained by means of the sale or pledge of the G. P. 
notes, which were of the face value of Rs. 19,000. 

The question which arises on this part of the case is whether 
any deductions ought to be made from the above-mentioned anfount 
of Rs. 13,466-8-8. 

In the first place it was argued on behalf of the appellant that 
Khettermony herself had in her plaint alleged that the defendant 
had appropriated the proceeds of the G. P. notes to his own use 
‘save and except one G. P. note of the face value of Rs. 1,000 
being 131189 of 1842/3 which was endorsed by the defendant in 
favour of Morgan & Co. presumably in payment of their costs for 
making application for probate as aforesaid.” 

In was alleged by Khettermony in her evidence that she had 
given cash to the defendant for the purpose of the probate and 
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that she had about Rs 2,500 in cash in the house at the time of ae: 
her husband’s death and that out of this she gave Satis Babu 1924. 
Rs, 1000 for her husband’s shradh, Bhole Nath 
A document, however, was put in evidence by the defendant 9. 
which showed that the cashin the house on the 8th March, 1916 Rautaa; 


was Rs. 1,305 only and that the document was signed by S. C. Sanderson; Ce F. 
Dhar, When asked about this, Khettermony said that she had ano- 
ther sum of about Rs. 1,009 in a separate box which she had not 
mentioned to Satis Dhar. 

1 am not satisfied as to the accuracy of Khettermony’s evidence 
on the point. 

The inventory in question set out the amount of the G. P. notes, 
1 gold “‘mohur, 3 guineas and the cash and purported to be a com- 
plete inventory. This, combined with the statement in the plaint 
to which I have referred, makes me think that Khettermony is 
mistaken in saying that cash was supplied by her to the defendant 
for the purpose of the probate. 

Messrs. Morgan & Co's costs and excess duty amounted to 
about Rs. 1,642; the learned Advocate-General on behalf of the 
respondents argued that the defendant had received money for 
the greater part of that sum, and there was only a small balance 
in respect of their costs. 


As I have already stated I am not satisfied as to the alleged pay- 
ment of cash by Khettermony and I am of opinion that the defen- 
dant should have credit for some part of the Rs. 1,642 in respect 
of Messrs. Morgan & Co’s costs. 


It appears however that Rs. 669 of this sum was for preparing 
the deed of settlement and for duty. Inasmuch as I have 
decided that the deed should be cancelled, in my judgment the 
defendant is not entitled to credit for this sum of Rs. 669 deducting 

*therefrom this amount from the total of Messrs. Morgan & Co’s 
charges, the allowance to which the defendant is entitled is Rs. 973 , 


The learned Judge found that there was a large amount of 
repairs done to the premises after the defendant took charge. The 
amount spent in respect of repairs appears to bave been Rs. 2760. 


It does not seem just and equitable that the defendant should 
be called upon to refund this amount, in view of the fact that the 
premises of which the plaintiffs will now recover possession, have 
been improved by the repairs which were executed in respect 
thereof. 


It seems almost certain that Khettermony must have known of 
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ol these repairs being executed, and she must further have known 
1924. that they could not be paid for out of the income of the estate. 
Bhola Nath The Advocate General for the respondents did not seriously 
Ex ` 5 contest the proposition that the defendant should have credit for 
u . 


= 


this sum, and in my judgment therefore the defendant must receive 
Sanderson, C. J, credit for the said sum of Rs. 2,760. 

The next item to be considered is a sum of Rs. 2,731 in respect 
of alleġed excess expenditure on leasehold affairs. This sum is 
referred to by the learned Judge as Rs. 2770 butit was agreed. 
that it should be Rs. 2,731. 

The learned Judge said “ The defendant is therefore entitled to 
set off Rs. 2,770 in all. However if the notes had not been convert- 
ed by Bholanath, interest would have been paid upon the Govern- 
ment Promissory notes which would have amounted to something 
like Rs. 1,800. In my opinion he had no authority from Khetter- 
mony and is not entitled to set off any sum in excess of the amount 
of the interest which would have been received, if the promissory 
votes had not been stolen.” I donot quite understand what the 
learned Judge intended by this passage. It would appear as if he 
thought the defendant was entitled to set off at least some amount 
but in his final order he did not allow the defendant any set off 
and he directed that the defendant should pay the plaintiffs the 
sum of Rs. 13,466 which was the total proceeds of the G. P. notes 
of the face value of Rs. 19,000. 

“Lam however not satisfied that the defendant is not entitled 
to credit in respect of this item. 

Khettermony said that she thought the defendant, with the 
interest and the rents, would make arrangements and manage. 

The learned counsel for the appellant contended that Khetter- 
mony could not have expected that the defendant would be able to 
‘© make ends meet” with the interest and rent only, as the annual 
incomié could not be sufficient to meet current expenses. ` a 

. I am not convinced about this: The defendant would be 
entitled to credit for the interest on the promissory notes for that 
could legitimately be expended on the household expenses &c. 
but the amount of interest is considerably less than the sum claim- 
ed in this respect and I am satisfied that Khettermony did not 
sanction the extra expenditure to any thing like the amount which 
is claimed in respect thereof. I am therefore not prepared to 
allow the defendant credit for the sum of Rs, 2,731. 

There is a further sum claimed as the expense of the annual 
shradh of Khettermony’s husband viz. Rs. 1,998. . 
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It was practically admitted by the learned counsel for the 
appellant that this sum was excessive and that a much smaller 
sum should be allowed and the figure of Rs. 7o was indicated 
as a proper amount. 

In my judgment therefore the defendant is entitled to credit for 
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the three sums of Rs. 973, Rs. 2,760 and Rs. 70 making a total Of Sanderson, C. x. 


Rs. 3,803, which should be deducted from the sum of Rs. 13,466 
and there should be a decree in favour of the plaintiffs for 
Rs. 9,663, instead of Rs. 13,466. 

I have still to deal with the cross-objections filed by the 
respondents. 

The claim made before the learned Judge was a declaration 
that the premises 73A, Baranashi Ghose’s Street should be conveyed 
to the plaintiffs. In this Court the contention was that the plain- 
tiffs were at any rate entitled to a charge on these premises for the 
sum of Rs. 4,000 on the ground that it had been proved that the 
defendant had used 4 Government Currency Notes of Rs. 1000 
each which he obtained in exchange for some of the G. P. notes 
received by him (from Khettermony) to enable him ta complete the 
purchase of these premises on the zoth February, 1917. 

The learned Judge declined to make any order in this respect, 
on the ground, that the defendant was neither a trustee nor an 
agent of the G. P. notes which he had obtained from Khettermony 
or of the proceeds thereof. 

The learned Judge held that the defendant was a thief, and his 
intention from the beginning was to steal the notes and convert 
them to his own use. 

In my judgment the defendant was ina fiduciary position to 
Khettermony as regards the G. P. notes. 

This Court, agreeing with tne learned Judge, has accepted the 
qvidence of Khettermony that the notes were endorsed by Khettter- 
mony, and were handed by Khettermony to the defendant in order 
that he might obtain the interest due in respect thereof; Khetter- 
mony did not intend to part with her property in the G. P. notes, 
and they were entrusted to the defendant for the above-mentioned 
purpose, and in my opinion this constituted a fiduciary relation- 
ship between Khettermony and the defendant. 

The plaintiff respondents contended that the Court should 
find that the whole of the purchase money for the premises, 73A 
Baranashi Ghose’s Street, was obtained by the defendant out of the 
proceeds of Khettermony’s G. P. notes. I am not prepared at 
present to hold that that case has been proved. [am however 
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satisfied that the 4 Government Currency notes of the amount of 
Rs, 1,000 each, mentioned in the conveyance of zoth February 
1917, were the proceeds of some of Khettermony’s G. P. notes, and 
that the defendant used the amount of Rs. 4,000 for part of the 
purchase money of these premises. 

If these premises had remained in the possession of the defen- 
dant, I have no doubt but that the plaintiffs representing Khetter- 
mony’s estate, would have been entitled to a declaration of a charge 
on the premises to the extent of Rs.°4,000. 

The following passage in the well known case of in xe Hallet?’s 
Estate (£), is material. 

“The modern doctrine of equity as regards property disposed 
of by persons in a fiduciary position is a very clearand well- 
established doctrine. You can, if the sale was rightful, take the 
proceeds of the sale, if you can identify them. If the sale: was 
wrongful, you can still take the proceeds of the sale, ina sense 
adoptinz the sale for the purpose of taking the proceeds, if you 
can identify them. There is no distinction, therefore, between a 
rightful and a wrongful disposition of the property, so far as regards 
the .right of the beneficial owner to follow the proceeds. But 
it very often happens that you cannot identify the proceeds; The 
proceeds may have been invested together with money belonging 
tu the person in a fiduciary position, in a purchase. He may have 
bought land with it, for instance, or he may have bought chattels 
with it. Now, what is the position of the beneficial owner as 
regards such purchases ? I will, first of all, take his position when 
the purchase is clearly made with what I will call, for shortness, the 
trust money, although it is not confined, as I will show presently, 
to express trusts. In that case according to the now well establish- 
ed doctrine of equity, the beneficial owner has a right to elect 
either to take the property purchased or to hold it asa security 
for the amount of the trust money laid out in the purchase ; or, As 
we generally express it, he is entitled at his election either to take 
the property, or to have a charge on the property for the amount. 
of the trust money. But in the second case, where a trustee has 
mixed the money with his own, there is this distinction, that the 
cestu qué trust, or beneficial owner, can no longer elect to take the 
property, because it is no longer bought with the trust money 
simply and purely, but with a mixed fund. He is, however, still 
toa charge on the property purchased, for the amount of the 
trust money laid out in the purchase ; and that charge is quite 

(3) (1879) L. R. 13 Ch. D. 696 (708), 
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independent of the fact of the amount laid out by the trustee. Cavin, 
The moment you geta substantial portion of it furnished by the 1924. 

. 6 p = wre 
trustee, using the word ee in the Sense I nave mentioned, as Bhola Nath 
including all persons in a fiduciary relation, the right to the charge 1- 
follows 2) Bhuthnath. 


The learned M. R. then proceeded to point out that there was Sanderson, C. F. 
no distinction between an express trustee, agent, bailee, collector a 
of rents, or any one else in a fiduciary position and: that the 
moment the fiduciary relation is established the modern rules of 
equity as regards following trust money, apply. 

In this case I assume, though I do not decide, that some of the 
purchase money was provided by the defendant himself, but I am 
satisfied that the sum of Rs. 4,000, part of the purchase price, was 
the proceeds of some of Khettermony’s G. P. notes, as to which 
the defendant was in a fiduciary position to Khettermony. 

l The premises were therefore, on the above assumption, pur- 
chased by means of a mixed fund, and the most that the plaintiffs 
would be entitled to, is a charge on these premises for the amount 
of Rs, 4,000. 

The question then arises, does the fact that the premises are no 
longer the property of or in the possession of the defendant, by 
reason of the sale by the defendant to his purchasers, affect the 
plaintiff's right to have the charge declared. 

In my opinion it does not. 

The premises were sold by the defendant to his purchasers on 
the 4th August 1920, This suit was instituted on the 28:h August 
1919 

Section 52 of the Transfer of Property Act, 1882, provides as 
follows :— 

“ During the active prosecution in any Court having authority 

ə in British India, or established beyond the limits of British. India 

“by the Governor-General in Council of a contentious suit or 
proceeding in which any right to immovable property is directl} 
and specifically in question, the property cannot be transfer- 
red or otherwise dealt with by any party to the suit or proceeding, 
so as to affect the rights of any other party thereto under any 
decree or order which may be made therein, except under the 
authority of the Court, and on such terms as it may impose.” 

There is no doubt that the right to the premises 73A Baranashi 
Ghose’s Street was directly and specifically in question in the suit, 
and that the sale of the 4th August 1920 by the defendant was during 
the active prosecution of this suit, which was a contentious suit. 
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The section therefore applies, and the effect of it is, that the 
transfer of the property by Bholanath, who was a party to the siiit; 
to his purchasers, could not affect the right of the plaintiffs undér 
any decree which the Court might make. Reference may be made 
to the case of Faiz Hussain Khan v. Munsht Prag Narain & 
Ovs(1) The passage which I desité to read is at pagé roz, in 
Lord Macnaghten’s judgment, which is as ‘follows :— 

“The doctrine of lis pendens, with whith section 5 52 of thé 
Act of 1882 is concerned, is not, as Turner L. J. obsérved in 
Bellamy v. Sabine (2) founded upon any of the pêculiar tenets of a 
Court of Equity as to implied or constrictive noticé. It is......8 
doctrine common to the Courts both of law ard of equity, arid 
rests......upon this foundation, that it would plainly be impossible 
that any action or suit could be brought to a Successful terminae 
tion if alienations pendente lite were permitted to prevail, The 
correct mode of stating the doctrine, as Cranworth L. C. observed 
in the same case, is that pendente lite neither party to the litigation 
can alienate the property in dispute so as to affect his opponent. 4 as 

The result is that in my judgment, the cross- -objection must 
succeed and a declaration should be made that the plaintiffs are 
to the extent of Rs. 4 000 with interest thereon at 6 per. cent. from 
the date, when the money was used in the purchase of the premises 
viz ; 2oth February 1917. 

Before leaving this case it Is necessary, in my opinion, for the 
Court to express its disapproval of the way in which Khettermony 
was examined and cross examined, making all allowances for the 
fact that her evidence was taken on commission, and that the 
evidence was taken down in long hand, the length of time occupied 
in the examination and cross-examination in my opinion was 
unnecessary and unreasonable, | 

The question of costs, is in the discretion of thé Court : and my 
learned brother and I, after hearing both the learned counsel, have 
come to the conclusion that the appellant must pay the respon 
dents costs of the appeal and that there will be no order as to. 
costs of the cross-objection. Amongst other matters one reason, 
for this order is this: The appeal has substadtially failed, it failed 
upon the main question as to whether the déed should’ bé cancelled: 

it failed also upon the question whether the Governinent Promi- 
ssory Notes were obtained by fraud or misrepréseintation from 

(1) (1907) L. R. 34 L A. t02; I L. R. 29 All. 330; 5 C L. J. 563. 

(2) (1857) i DeG. & Je 566 (584). 
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Khettermony. It succeeded in respect o° three items only, 
making a total of about Rs. 3,800 The tims taken in this Court 
in relation tothese three matters was small as compared to the 
time taken in respect of the other matters, to which I have referred : 
The appellant would be entitled to some costs in respect of the 
appeal by reason of three matters in respect of which he has succee- 
ded. But, it sould be very difficult to assess these costs. On the 
other hand, the respondents would be clearly entitled to the costs 
of the cross-objection in respect of which they have succeeded. 
We therefore have set off the costs of the cross-objection against 
the costs, to which the appellant would be entitled in respect of 
the three items, in order that any difficulty as regards taxation may 
be obviated. 

The order of the Court of first instance as regards costs will 
stand. 

Walmsley, J:—This appeal is preferred by the defendant, 
Bhola Nath Seal. The suit from which it arises was instituted by 
` Khettermony Dasi, widow of Hari Charan Seal : on her death it was 
carried on by Bhutnath Sen and Priya Nath Sen, executors 
named in the will executed by Khettermony, of which probate was 
granted to them after opposition by Bhola Nath. One of these 
men again, Bhut Nath, died while the appeal was being heard. 

Hari Charan died on February 28th 1916 ; he had no children, 
and he left a widow, the original plaintiff Khettermony. Some 
years earlier he had made a will, appointing Khettermony sole 
executrix and devising to her all his property, with directions that 
the cost of maintaining the worship of the family Thakur should 
be a charge on the estate. The property which he left consisted 
of his dwelling house, No. 67, Hidaram Banerjee’s Lane, and 
Government Promissory Notes of the face value of 14,000 Rs, 

lt is common ground that shortly after Hari Charan’s death, 
” Bholanath Seal, his great-nephew, came to live in the house with 
Khettermony Dasi. It is also common ground that on June 14th 
1916, Khettermony executed a will in his favour, that she entrust- 
ed.to him the will. of her deceased husband, that he through 
Messrs. Morgan & Co. obtained probate of that will, that in Sep- 
tember—on the 19th Khettermony put her signature to a deed of 
settlement by which Bholanath Seal was appointed trustee of the 
property, that shortly afterwards the Government Promissory notes 
passed into the hands of Bholanath Seal, and that within a few 
months he turned them all into cash. 

It.is also not denied that in 1914 Khetlermony left her late 
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Cait: husband’s house, and went to live in her own family’s house, 

1924 where she remained Until her death. After taking up her abode 
anor wath With her own family she made the will of which Bhutnath and 
Barut skk. Priyanath obtained probate in contested proceedings. 


The case for the plaintiff, briefly stated, was that she did not 
understand the meaning of the deed of settlement, and ‘that Bhola 
Nath secured the G. P. notes by deception: the relief which she 
sought was primarily cancellation of the deed of settlement and 
repayment of the G. P. Notes. 

On the other hand Bhola Nath Seal says that Khettermony 
understood the terms of the deed perfectly that every precaution 
was taken to ensure that she should understand its terms and give 
an intelligent assent, and that, she gave him the G. P. notes of her 
own free will, and that he converted them into cash, partly to meet 
unavoidable expenditure, and partly as a measure of prudence 
because the value of Government Paper was falling. 

The learned Judge has found against the defendant on both 
these main questions. 

It is convenient to deal at once with the deed of September 
1916. 

Khettermony Dasi was admittedly a Hindu pardanashin lady, 
of advanced years ; she had lived with her husband for fifty years 
or more, and all business matters had been entirely in his hands : 
her education was slight, if capacity to write be a test, for she 
could barely sign her own name. She is entitled to all the protec- 
tion that the law gives to purdanashin ladies, and it must be proved 
by the defendant that she did understand the nature of the deed 
of settlement. 

The evidence on this point comes from three gentlemen who 
say that they explained the draft or the fair copy, and there is also 
the evidence of Khettermony herself taken on commission, and 
that of Bhola Nath taken in Court. One of the three witnessed | 

ealluded to was also examined on commission. 

I cannot go further without expressing the opinion that the 
examination of the unfortunate lady was conducted in such a way 
as to amount to a gross abuse of a Court’s process ; examination-in- 
chief lasted six days: that was bad: but cross-examination 
extended over no less than twenty-six days, and even then it was 
not finished. I am satisfied that this long harrassment was wholly 
unnecessary. | 

With regard to the conversations between Bhola Nath and 
Khettermony that led up to the execution of the deed, there is n0 
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outside evidence. Itris clear that the lady did desire to have 
a deed of some kind executed, but beyond that the two stories 
differ. The lady’s account is that she wanted to empower Bhola 
Nath to manage her affairs; that was a natural and intelligible 
wish. It had suited the convenience of both for Bhola Nath to 
take up his residence in the house with his mother, and in the begin- 
ning the lady believed him to be worthy of her trust. It was there- 
fore quite natural for her to want him to free her from all the 
cares of looking after het property. She had made a will in his 
favour on June 14th and after making that will she had only to 
think of the arrangements during her life-time, For that pur- 
pose there was no need for her to divest herself of all title and 
control, Probability therefore is against the view that she intended 
to doso. Further the lady maintained throughout the vexatious 
cross-examination that was inflicted upon her that she did not wish 
to give Bhola Nath more thanthe power of management. On the 
other hand, Bhola Nath’s,evidence- seems to me unsatisfactory : 
it is shown that he has contradicted himself badly, and that he 
has given unsatisfactory accounts of many of his proceedings. 
He cannot therefore be regarded as a witness on whom reliance 
can be placed. Further it is shown that he was so situated that 
the absolute control conferred by the deed was just what he 
wanted : he had no house of his own : he was earning a precarious 
living as a plumber : he had been unable to indulge in the expense 
of marriage. 

It would be tedious to examine in detail all the criticisms that 
have been made on small points on this branch of the case: it is 
enough to say that taking as a whole the statements of Khetter- 
mony andof Bhola Nath, I regard that of Khettermony as more 
reliable. 

Then I come tothe quustion whether the deed as drawn up 
was explained to Khettermony in such a manner that she gave an 
intelligent assent to its provisions. There are three witnesses on tkis 
subject Aditya Nath Seal, Birreshwar Banerjee and Golam 
Taher. Much has been made of the fact that the learned Judge 
has said nothing about the evidence of the first witness. There 
was however no reason why he should do so, for that witness took no 
part in the explanation ; he was merely present when the other two 
witnesses purported to explain it to the lady, and the learned Judge 
has naturally confined his remarks to the evidence of Birreshwar 
Banerjee and Golam Taher. 

Before commencing on their evidence I should like to point out 
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how peculiar the circimstanc2s were. The daed wis ia fivour of 
Bhola Nath, it was Bhola Nath alone who had come to Messrs, 
Morgan & Co's office with messages of the lady’s wishes, and it was 
with Bhola Nath that these witnesses went to the lady’s house. 
Those were circumstances to which they should have paid some 
attention. We do not find, however, in their evidence anything to 
suggest that they regarded their errand as more than formal. 

With regard to Birreshwar Banerjee, I think the learned Judge 
is right in saying that he intended to be honest, if that is 
what his remark means. But more was needed from him than good 
intentions, and we have to consider whether he could and did 
give the lady an explanation suited to her understanding. He 
admits that he had never before explained a deed of trust. Of parti- 
cular words, he said that the lady said that she wanted to “transfer” 
the property to Bhola Nath ‘subject to certain trusts’ ; in cross- 
examination however it appeared that the lady used only the 
general expressions—‘ diya dile’, and daliler satyamata karjya 
karite haibec’ The former do not necessarily import the idea ‘of 
out and out transfer ; while it is clear that the lady wanted a deed 
which would specify the duties to be performed by Bhola Nath. 
Birreshwar’s account of his explanation as a word by word transla- 
tion seems to me inadequate. Moreover ina case of this kind, he 
ought to have gone far beyond mere translation of the clauses of 
the document : a clear statement of the general effect of the deed - 
was necessary, and by-way of comparison suggestions as to the 
possibility of making other arrangements for managing her affairs 
without parting with her rights and her control. Birreshwar how- 
ever attempted nothing of this nature. He went to the house 
believing that the lady wanted to execute a document of the kind 
that had been prepared, and he thought he had discharged his 
duty by translating it to her. - = 

Of Golam Taher’s ‘evidence little need be said : it is enough to 
pdint to his answer to the forty second question: he was obviously. 
unable to give the lady an intelligent exposition of the effect of 
the document, 

Now if either of those witnesses had told the lady that she was 
executing a deed that she could not revoke, that she was 
putting herself wholly into the hands of Bhola Nath, that she was 
depriving herself of the power of dismissing him, and that the 
reservations as to the consent of the settlor mentioned in the deed 
could only be enforced by proceedings in Court, I am convinced . 
that the lady would have rejected the dced as not in accordance 
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with her wishes. It seems to me impossible to read her evidence 
to mean that she ever intended to put herself into such a helpless 
position. The conclusion therefore must be that the deed was not 
explained to the lady in such a way aS to make her understand its 
provisions, and that she did not give an intelligent assent to it. 

The reasons I have given do not include one on which the 
learned trial Judge laid great emphasis: namely the provision 
that Bhola Nath was to appropriate the balance after the lady was 
dead. There are difficulties in the way of accepting this view, but 
the other reasons are sufficient, so I need not dwell on the matter. 

I agree also with the learned Judge that the circumstances were 
such that the lady ought to have had independent advice, but the 
finding already recorded is sufficient for cancellation of the 
document. . 

Then I pass to the Government Promissory Notes. They were 
included in the will, but they are .not mentioned in the deed of 
settlement. Within a few months of the execution of the deed, 
Bhola Nath had converted them all into cash. The first question 
is whether the lady gave them to him voluntarily, or whether he 
obtained them by deceit. The learned trial Judge had adopted the 
latter view. Here again we are dependent on the evidence of 
Khettermony and Bhola Nath alone. The notes had been endors- 
ed to Khettermony by her husband, and on his death she could 
have continued to draw the interest without any trouble. She 
says that Bhola Nath told her a story which she believed, and so 
she endorsed the notes to him. To any one familiar with business 
the story would have sounded absurd, but I think it was quite 
probable that Khettermony would believe it. On the other hand 
Bhola Nath’s story about Hari Charan’s desire to execute a codicil 
in his favour has nothing to recommend it, and was not put to 
Khettermony in cross-examination. Further there was no need to 
cash the notes so rapidly. Bhola Nath may in the light of later 
knowledge say that the price of Government paper was falling, but 
he did not know it at the time, and in any event the interest would 
have continued unchanged: His treatment of the proceeds con- 
firms my suspicion. No attempt was made to find a more favourable 
investment. On the contrary a considerable sum was. spent for 
his own benefit ; his statement that a large amount was expended 
in the celebration of Hari Charan’s Sradh is not proved, and there 
is every reason to believe that at least Rs. 4,000 was applied to 
the purchase of a house in his name. I agree therefore with the 
Jearned Judge in the view that Bhola Nath obtained possession of 
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Civin. the notes by deceit and misrepresentation. The learned Judge 
1924. regards his action as amounting to larceny, but for the purpose of 
ward 
Bhola Nath the appeal as it has been presented to us it is not necessary to 
V i I 
Bhuthoath. decide whether he obtained them by larceny or by false 
pretences. 


wW amili, F. On the two main questions therefore I agree “with the learned 


trial Judge. 

There remains the question whether Bhola Nath is entitled to 
claim that any of the amounts spent, or said to have been spent, 
by him should be deducted from the total sum which he realised 
by the sale of the notes, 

The sum which he actually received is stated in the decree to 
be Rs. 13,466-8-8. 

Bhola Nath gave the Court an abstract of his claims and they 
are as follows :— 


(1) Messrs. Morgan & Co’s costs, and duty. 1646-8-0. 
(2) Marriage expenses. 986-9-0 
(3) Annual Sradh of Hari Charan. ° 1992-13-0 
(4) Repairs and improvements to the house. 2760-123 
(5) Excess expenditure over income. 2731-2-3 
(6) Cost of making ornaments. 635-10-0 


We are relieved of the. necessity of examining all these 
items, for counsel for the appellant does not press his case in 
regard to the second, third, and sixth. While for the respondents 
counsel allow the deduction claimed in the fourth item as 
his clients derive benefit from that expenditure. In regard to the 
Sradh, the widows’ estimate of Rs. 70 is accepted. 

I take up “first Messrs. Morgan & Co’s charges. There is no 
dispute about what they were, for the bills were produced, showing 
that their charges were (a) for the proceedings in connection with 
Hari Charan’s will Rs. 640; (b) for preparing Khettermony's 
will of June r4th Rs, 49-8-0. (c) and for preparing the deed of” i 
settlement and for duty Rs. 669, making a total of Rs. 1358-8-0. 
To this Bhola Nath has added, extra probate duty and incidental 
charges in connection therewith Rs. 283-8-0 ; and the correctness 
of this amount is not challenged. It is admitted that the charges 
in connection with the probate proceedings and the preparation of 
the will should be charged to Khettermony, but the respondent 
says that the appellant should pay for the expenses in connection 
with the deed of settlement. . I think that effect should be given 
to this contention, for I have found that Khettermony did not 
instruct Bhola Nath to get a document of that nature prepared ; 
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she wanted a document which would have cost much less, at any 
rate in the matter of stamps. I would therefore disallow Bhola 
Nath’s claim for Rs. 669 and allow the remainder, that is, Rs. 973. 

Then comes the question as to the source from which the 


money came, that was paid in discharge of those bills We know ` 


from Messrs. Morgan’s bills that the whole amount payable to them 
was paid, except Rs. 79, before the first G. P, Note was sold. Presu- 
mably the excess duty on the probate was also paid before the 
date of sale. Bhola Nath says that he made the payments out of 
his own money: Khettermony says she advanced the money to 
Bhola Nath out of her savings. Once again there is no evidence 
from other sources to corroborate either the one or the other. 
There is however a passage in the eleventh paragraph of the plaint 
which seems inconsistent with Khettermony’s version. Speaking 
of the G. P. Note for r,000 which was given to Messrs. Morgan 


& Co. she says that the defendant endorsed it in their favour’ 


“ presumably in payment of their costs for making application for 
probate.” She would hardly have made such a statement if as a 
fact she had placed Bhola Nath in fund for the purpose. More: 


over the paragraph distinguishes between this note and the others: 


worth Rs. 18,000 of which he says that the sale proceeds were 
appropriated by Bhola Nath to his own use and benefit. I think 
therefore that Bhola Nath is entitled to have a deduction of 973 
on this head. 

The other item is the excess expenditure. The learned Judge 
used the words “in my opinion he is entitled to that sum,” and 
then proceeded to disallow it. 1 think these words referred to 
the sentence immediately preceding, and mean nothing more 
than that Bholanath’s statements of what had been spent on 
maintenance were accepted. I am rather surprised at this 
„for one recurring item of Rs. 35 a month for amlas needs 
a better explanation than Bhola Nath gave. That however is of 
no consequence. The learned Judge’s reasons for disallowing the 
excess expenditure are first that if the notes had not been sold the 
“interest would have been enough to pay for two-thirds of the 
amount, and that Khettermony did not authorise Bhola Nath to sell. 
I think that those reasons are correct. When Bhola Nath took on 
the management of the widow’s affairs he knew exactly what the 
position was, that economy was needed to make the rents and the 
interest cover all expenses. The widow know it also, but she hoped 
Bhola Nath would succeed by some means or other. Bhola Nath 
never tried to make ends meet, but immediately proceeded to sell 
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the G. P. notes. If he found it necessary to eat into capital, he 
ought to have obtained Khettermony’s express consent, but l am 
satisfied that he did not do so. I think therefore that on this 
item no reduction should be made. 

The result therefore is that three sums only will be deducted 
from the sale proceeds of the notes, that is 27601-3 for repairs 
and 70 for the sradh, and 973 for law expenses so that the amount 
payable by the defendant will be 13,466-8-8 less 3803-1-3, that is 
Rs. 9663-7-5 with interest as directed in the decree 

There remains the cross appeal. The plaintiff alleged that with 
the sale proceeds of the G. P. Notes, Bhola Nath bought a house 
No. 73A Baranashi Ghose’s Street, and she asked that the defendant 
should be directed to convey that house to her. Before the case 
was heard Bhola Nath sold the houseto athird person who 
was not made a party to this suit. In the trial Court it was 
urged that Bhola Nath must convey the house to the plaintiffs, 
but the learned Judge refused that prayer and did not 
determine the issue whether a payment of Rs. 4500 by Bhola Nath 
to his vendors was made out of the sale proceeds of the notes. 
Before us, the prayer that is made is that we should declare a 
charge of Rs. 4500 on the house in favour of the plaintiff on the 
ground that the purchase from Bnola Nath was made pendente lite. 

With regard to the source from which the Rs. 4,5c0 came there 
is no room for doubt, so far as Rs. 4000 go. Four notes of Rs. 1,000 
were handed by Bhola Nath to his vendors, and those very notes 
he received only a few days previously from the Bank of Bengal as 
part of the sale proceeds of some of the G. P. notes. Bhola Nath’s 
explanation is very feeble one, and in his deposition in the suit 
relating to Khettermony’s will he admitted that his private 
account did not show that he had Rs, 4,090 in smaller notes, to 
take the place of the four notes of Rs. 1,000 each. I find there- 
fore that of the sum paid by Bhola Nath for the purchase of the ° 
house Rs, 4,000 came from the sale- proceeds of the G P. notes. 
This finding is necessary only for form of the order ifan order is 
made in respect of the house. 

The tule of ““lis pendens” is set out in section 52 of the 
Transfer of Property Act. It appears to me that in this suit the. 
necessary ingredients are present. The right tothe house is direct- 
ly in question, and the suit was a contentious suit, being actively 
prosecuted. It follows that the house could not be transferred - 
by Bhola Nath so as to affect the rights of the plaintiff and her 
successor under any decree made in the suit. The purchaser iş 
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not a party to the proceedings and in his absence it is not-neces- 
sary to say anything about notice, nor itis desirable to touch on 
his right to challenge an order made to his prejudice. It appears 
to me that on the terms of the section we are entitled to say that 
of the money paid by Bhola Nath for the house: the sum of 
Rs. 4,000 came from the sale proceeds of G. P. notes obtained by 
Bholanath from Khettermony- by false pretences, and to that 
extent the plaintiffs are entitled to a declaration of a charge upon 
the house. ; E 

Morgan & Co: Attorney for the Appellant. 

Jotindra Nath Mitter : Attorney for the Respondents. 
A. T, M. Appeal dismissed : Decree varied : 

E Cross-appeal allowed, 
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PRESENT :—Lord Shaw, Lord Blanesburgh and Mr. Ameer AÑ. 


MAHARAJADHIRAJ SIR RAMESHWAR SINGH BAHADUR 
D. 
HITENDRA SINGH AND oruErs.* 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA.] 


Receiver—Consent of decree-holder —res judicata—/nterlocutory matter. 

A receiver appointed by consent of the decree-holder can only be discharged 
for malfeasance or for futility of the administration. 

* The dismissal of an application in execution proceedings is res judicata. 

De: Gruyther K. C. and Dr, Majid for the Appellant. 

Str G. Lowndes K. C. and Dude for the Respondents. 

The judgment of their Lordships was delivered by 

Lord Shaw :—These are two consolidated appeals from ‘one 
judgment and two decrees of the High Court of Judicature at 
Patna, dated the 31st March, 1921. They partly affirmed and partly 
reversed a judgment and decree dated 4th August, rgrg, of the 


Subordinate Judge at, Darbhanga. | 
= The appellant is the Raja of Darbhanga.. The respondents 
are members of the funior branca of the Raja's family. As such 
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P. C. they are in possession and enjoyment of certain aġuana immove- 


5924. able properties, which were the subject of a babuana grant made 


Sir eae by the head of the family many years ago. Certain mortgages 


Se were granted tothe appellant as well as to certain persons outside 
KAG of the family, and there were mortgage and money decrees existing 
Lora onam against the respondents to such an amount that it was thought 
expedient that a receiver of the mortgaged properties should be 

appointed. 


Upon the end February, 1910, the judgment-debtors accord- 
ingly filed a petition for the appointment of a receiver. On 
the 12th of the same month the appellant, the Raja, by his appli- 
cation consented to the appointment. Following upon these 
proceedings, the Subordinate Judge of Darbhanga, on the gth 
April, 1g10, made an order appointing a receiver, and, on the 
14th of the month, a receiver was appointed on six months’ 
probation. : 

The terms of the appointment ånd its scope, together with the 
terms of the consent of the Raja appellant, will be presently 
referred to, but it is convenient to note certain subsequent dates 
of the proceedings. lt appears from these sufficiently evident 
that, upon various important occasions in the history of these 
transactions, the Raja, having first consented to the appointment 
and administration by a receiver, endeavoured to resile therefrom 
by various applications to the Court. 

The appointment of the receiver having heen made in April, 
1910, the Raja, so early as September following, applied for the 
discharge of the receiver. In February, rg1z, bis application, 
having been considered, was dismissed. He appealed in April, 
made an affidavit. in May, and upon the 7th June, r911, the High 
Court made the consent decree, the purport and scope of which 
are now is issue. Je 

The appellant, notwithstanding the consent decree of the 
jth June, 1911, still continued to make applications to the Court 
substantially to destroy the administrationship of the receiver, 
one of his objects being to compel sales of certain property after- 
mentioned. On the 25th July 1914, he applied for the discharge 
of the receiver to the Subordinate Judge. The whole case was 
considered, and the Subordinate Judge dismissed the application 
on the 6th July, 1915. No appeal was lodged against this dis- 
missal, and the judgment became final. 

On the 26th January, 1917, the Raja made a further applica- 
tion to the Subordinate Judge in the same sense, to discharge 
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the receiver and generally for the same objects as before. In P. C. 
April the Subordinate Judge dismissed his application, and 194 
on the 2oth June, 1918, the High Court dismissed his appeal. Sir a ANAN 
The ink was hardly dry on this decision of the High Court Hiten ia; 
till the Raja made his present application of the 23rd July, 1918, — 
again for the Same purpose and on the same ground. On the ra SNAN: 


4th August, 1919, the Subordinate Judge made a decree partly 
allowing the Raja’s claim, but upon the 3rst March, r921, the 
claim was dismissed by the High Court. It is this claim which 
has been strenuously argued at their Lordships’ Bar. 


Their Lordships are happy to record that, notwithstanding 
this protracted period of litigation at the instance of the Maharaja, 
for the purpose of destroying the receivership, the admiaistration 
of the receiver has proceeded: steadily and to the satisfaction of 
the Court below, and with apparently great advantage to the 
interests of this family estate. The Board does not enter upon 
details, but, speaking gengrally, may observe that there is no 
suggestion made, or apparently possible, of any kind of mal- 
administration ; that a scheme approved by the Court under 
which the accounts of the estate have been regularly submitted 
to and approved by the Court, has been worked out most capably ; 
and this with, in the opinion of their Lordships, satisfactory and 
notable success. 


In the course of the proceedings of the Court below, a view 
was expressed on the topic of res judicata, which, it was argued, 
was too absolute in its terms and would, it was urged, exclude 
the appellant too completely from all remedy open to him as a 
judgment-creditor, Consequently—and this appeared to their 
Lordships to be the substance of the complaint of the appellant— 
the previous pronouncements were, it was argued, really to the 

e effect that the receiver, in his administration, was precluded 
. from all power of selling, even if good occasion or opportunity 
arose, any part of the estate under mortgage, and was tied up to 
freeing the properties from mortgage debt out of annual income 
alone. If these reasons be the true reasons for the appeal, then 
the appeal may be at least intelligible. They will be presently 
dealt with. But they did not affect the substance of the difference 
between the parties, nor did they, in the judgment of the Board 
enter into the substance of the determination of the rights of 
parties contained in the decree of the High Court under appeal. 


It is now important to determine the point and scope of the 
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consent given by the Raja to the receivership. On the rath 
February, rgto, it was in these terms — 

" That your petitioner has no objection to the appointment of 
a receiver as prayed for. by the applicants, and submits that a 
proper and representative man be nominated for the purpose.” 

“The receiver was appointed accordingly. It is noticeable 
that the petition for the appointment, after setting out that seyeral 
decrees of the Maharaja Bahadur have been executed and some of. 
the properties attached and advertised for sale, and objections 
lodged, goes on to state that “if some kind of arrangement be 
made the amount due under all the decrees which will be consider- 
ed as legally due may be made up gradually” ; and the prayer of 
the petition is ‘‘ that a receiver may be appointed by the Court 
for the entire estate of your petitioners and the legal debts may 
be paid gradually through the receiver.” 

It was to this appointment “as prayed for by the applicants” 
that the appellant consented, and administration by a receiver 
was accordingly begun. . 

It is now necessary, however, to record with es the actual 
terms of the appointment, in so far as the receiver’s powers are 
concerned, as contained in the order of the Subordinate Judge of 
Darbhanga on the ryth April, 1910. These terms are as follows :-— 

“y. He shall have all such powers as to bringing and defending 
suits and for the realisation, management, protection, preservation 
and improvements of-the property, the collection of the rents and 


profits thereof, the application and disposal of such suits and pro-- 


perty, and the execution. of documents as the owners themselves 
sa 


“2, He shall get 2 per cent. upon his collection as his remu- 


neration, which shall not exceed Rs, 300 per month. 
” 3. He shall furnish sec irity.to the extent of Rs. 10,000 and 


shall duly account for what he shall receive in respect of the. 


roperty: - 
“4 He shall submit his accounts in Court every month, 

"s. He shall pay Rs. 10 per cent. on the collection, but it will 
not rene Rs. 1,200, for the maintenance of the -Babu ;-Rs. 250 


to each of the four brothers; Rs. ço to each of the sons of 


Amarendra Babu, and Rs. 100 to the widow of Jibendra, per 
month: 


“6, He shall be. responsible for any loss occasioned 10 the 


property by his wilfil default or gross negligence.” E 


No objection has been suggested to` the effect that the receiver 
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has acted in any respect improperly in regard to accounts, security 
of payments, etc. The administration has been correct. 

The real question is as to the ambit of the receivers powers. 
On the 7th June, rgrt, this order was varied in these terms, and 
a consent order was pronounced in these terms :— 

“ By consent of parties the order of the Court below is varied 
in the manner following, namely, the Government Revenue and 
Cesses and other outgoings, as per scheme framed by Court and 
the budget of the receiver, are to be paid first, and then the 
decrees which dv not carry any interest, and then the decrees 
which carry interest, This order is made subject to the payment 
of allowance to the judgment-debtor. There will be no order as 
to the costs of this Court. The receiver will continue as before.” 

“ Having heard full argument, the Board is of opinion that this 
consent order of 7th June, 1971, did not abolish or abrogate the 
powers contained inthe decree of 14th April, 1y10. These two 
orders must be read together. In particular, under the terms 
“realisation, management, protection,” etc., of the properties, 
a power of sale is not taken away from but is still vested in the 
receiver. And if, for instance, such a power of sale had been 
exercised in good faith and in the interests of the estate, with the 
sanction of the Court, such a transaction could not have been 
challenged as ultra vires, 

But the proposition of the appellant is a very different one. 
It is not that the power to sell may be exercised, but that, although 
even contrary to the receiver's own ideas of prudence or advan- 
tage, it must be exercised : and that, if it is not exercised at once 
or promptly, then the basis of the receivership has gone and it 
Ought to be declared at an end. Itis further suggested that it was 
only upon such a footing that the appellant consented to the 
receivership being set up. 

This last contention may be disposed of at once. Fortunately, 
in the course of the proceedings, which culminated in the consent 


‘order in June, rgzx1, the Raja filed an affidavit. The Raja’s 


understanding of the circumstances is made fairly clear by a 
petition for revision presented by him on 3rd April, 1911. His 
understanding of the position is thus narrated :— ; 

“3. Thaton the znd February, rgto, the debtors applied to 
the Subordinate Judge that a receiver might be appointed over 
their attached properties and that such receiver, instead of selling 
the properties, might manage them and from the rents and 
profits after deduction of management expenses;:and after 
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payment of some small allowance to the debtors for their mainte- 
nance, might pay up the decree debts according to the decrees.” 

It seems in these circumstances vain to deny that, in con- 
senting to the receivership, and being a party to. the consent 
order as to administration, the scheme of the latter, a scheme 
which has throughout received the sanction and approval of the 
Court, was substantially this: (r) The property under the 
babuana grant was, if possible, to be held together ; (2) allowances 
were to be made from the revenue year by year to the Jaduana 
holders ; (3) the outside creditors should, from the revenue, be 
paid off and their decrees extinguished ; and (4) lastly, with regard 
to the appellant’s decrees, which amounted to very large sums 
and which were of two kinds, namely, decrees not bearing interest 
(amounting to between 8 and g lakhs of rupees), and decrees, 
bearing interest, the balance and revenue should be applied first 
to the extinetion of the former, and that thereafter the interest- 
bearing decrees were to be extinguished, It is, in the opinion of 
the Board, quite clear that this scheme of administration would 
take a good many years to complete, that this was perfectly well 
known to the Maharajah, and that the throwing of large blocks of 
property on to the market was not the mode of administration 
which was desired, but that the gradual extinction of debt out of 
revenue was, if it proved feasible, to be preferred. 

This scheme has worked well: (1) Allowances of considerable 
amounts suitable to the station of the members of this important 
family have been made ; (2) the debts of all the mortgage holders 
other than the appellant—that is to say, of all the outside creditors, 
have been entirely wiped off; (3) with regard to the debts due 
to the appellant, the receiver has addressed himself with vigour 
to the extinction of those in priority to the interest-bearing debts. 


(4) It appears also to bean admitted fact that, when the suit was 


brought on the 26th January, 1917, the management of the 
*eceiver from his appointment in rgro till the end of 1916 had 
been so successful as to pay off over 4 lakhs of rupees; while (;) 
from one of-the statements lodged in the case, it is further appae 
rent that in the next two years a sum of nearly 1% lakhs has been 
paid off. This statement, without entering upon détails, appears 
to represent the financial results with general accuracy. < 
The Board express no surprise at the reluctance of the High 
Court to interfere with an administration of this character: and, 
apart from the law of the case, which will be presently referred to, 


at their having arrived at a conclusion that to abolish the receiyer- 


/ 
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ship and to permit the appellant to bring the properties to sale 
under execution, would probably accomplish the destruction of 
the aduana grants as such and the defeat of the object for which 
the consent order was obtained. The Board, further, sees no 
reason to throw doubt upon the opinion of the receiver that 
acceleration in freeing the properties from debts will progressively 
be made, a 

Enough has been said to indicate that, in the view of their 
Lordships, no case has been made out for either permitting the 
appellant as’ execution creditor to proceed with the sale of the 
babuana properties under his decrees, nor for imposing the duty 
of immediate realisation of these properties upon the receiver. _ 

It may seem, accordingly, unnecessary to deal with the protract- 
ed argument that was presented on the doctrine of zes judicata. 
Their Lordships are in substantial agreement with the following 
passage in the opinion of Das. J. when delivering the judgment 
of the High Court of 3rst March, rgar :— 

“ The present application is an application by the decree-holder 
for an order that ‘he may be allowed to proceed .with the sale of the 
properties mortgaged in execution of his mortgage decree and with 
the execution of his decrees generally and for the discharge of the 
receiver. That was identically his application which resulted 
in the consent order on the 7th June, rorr. That, again, was his 
application which resulted in the order passed on the 6th July, 
1916. I do not for a moment doubt that the consent order 
or the order passed by the Court on the 6th July, 1916, 
will not stand in the way of the decree-holder if the judg- 
ment-debtors depart from the terms of the consent order; but 
there is no suggestion that the terms of the consent order are not 
scrupulously adhered to. The only suggestion is—that it will take 
many years, under the present scheme, to satisfy the decree held 
by the decree-holder. That argument, in my view, is not admissi- 
ble, since the decree-holder must presumably have taken that, 
argument into consideration when he first consented to the 
appointment of the receiver, and then to the order passed on the 
yth June, 1911.” 

It was strongly urged that a rigorous construction must be given 
to the provisions of the Civil Procedure Code and that the language 
of section 11 of the Code of 1908 could not be applied to the 
present suit as it did not fall within the statutory words, “ Any 
suit or issue in which the matter directly and substantially in issue 
has been directly and sybstantially in issue in a former guit between 
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P. C. the same parties. . . . . , and has been heard and finally 
1924. decided by such Court.” It seens extremely doubtful whether 

PE E wae tbere is any distinction whatsoever between the present'and the 
D. former suits. But, in the constructoin of this section, as‘ was the 
_Hitendfa. f é A Da 
case also in the construction of section 13 of the Code of Civil 

Lord Shaw. Procedure of 1877, it has been long recognised that the principle 


laid down by Sir Barnes Peacock in Ram Kirpul Shukul vy. 
Mussumat Rup Knari (1) is correct, when the learned Judge 
said :— 

“ The question, if the term ‘ves judicata,’ was intended, as it 
doubtless was, and was underst ood by the Full Bench, to refer ‘to 
a matter decided by a Court of cumpetent jurisdiction ina former 
suit, was irrelevant and inapplicable to the case. The matter 
decided by Mr. Probyn was not decided in a former suit, but in a 
proceeding of which the application in which the orders reversed 
by the High Court were made was merely a continuation. It was 
as binding between the parties and those claiming under them as 
an interlocutory judgment in a suit is binding upon the parties in 
every proceeding in that suit, or as a final judgment in a suit is 
binding upon them in carrying the judgment into execution, The 
binding force of such a judgment depends not upon section 13, 
Act X of 1877, but upon general principles of law. If it were not 
binding there would be no end to litigation.” F 

And recently before this Board in Hook v. Administrator- 
General of Bengal (2) that rule was re-affi-med. 

There can be no real doubt that, in the course of the judgment 
in this case, two radical issues were definitely settled. First, that 
extinction of debt was part of the scheme which was to be gra- 
dually operative, and, secondly, that the appellant, under the 
consent order, was bound to this gradual procedure. Their Lord- 
ships accordingly assent to the judgment of the High Court ine 
the passage above cited. That pronouncement, in their Lordships’ 
opinion, was not made nor must it be taken in a sense which 
absolutely precludes, should proper occasion arise, a sale of the 
mortgaged properties by the receiver. If the pronouncement 
has such a meaning or effect, then, in the opinion of the Board, 
it is erroneous. 

Upon the topic of consent orders their Lordships think that 
the principle to be applied is as follows :— l 

Where a consent order is obtained it always remains open 
to challenge administration thereunder which is of such a character 


(1) (1883) L. R. 111. A; 37. (2) (1921) L. R. 48 I. A. 187; 33 CL. J. 405. 
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as either amounts to malfeasance, and accordingly releases the P. C. 
consenter, or, secondly, has been proved by experience to be in eae 
substance so protracted and imperfect as to be futile. Sir Rammehar 
In the view of the Board both malfeasance and futility are x. 
negatived in the present case. It is unhappily true that, not- milehan; 
withstanding the sensible rule laid down by Sir Barnes Peacock as Lord Shaw. 


to interlocutory orders, there has not, in this case, been the 
end of litigation such as he might have forecast. Probably, 
however, that end may now bein view and the receiver may be 
left to work out the salvation of the property. 

Their Lordships, however, take the Opportunity of again 
referring to the subject of realisation by sale in the present case 
of any of the properties under mortgage. Such a realisation is 
not, in the opinion of the Board, ultra vires but intra vires of the 
receiver. He may decline, as he has done in the past, to put the 
Properties to sale, and it is for him to consider carefully the result 
of putting blocks of property on the market. But if, in his view, a 
sale would be, in certain conjfnctures of circumstances, of advan- 
tage, then he might, with the necessary sanction, well exercise his 
power of sale accordingly. 

Their Lordships will humbly advise His Majesty that . the 
appeals should be disallowed with costs. 

Sanderson, Orr Dignams : Solicitors for the Appellant. 


Watkins & Hunter: Solicitors for the Respondents, 
Appeals allowed. 


PRESENT : Lord Shaw, Lord Phillimore, Sir John Edge, and 


A Mr. Ameer Ali. 
LACHMI NARAIN MARWARY AND OTHERS 4 P, C. 
A ae 
BALMAKUND MARWARY AND ANOTHER. July, 10. 


[On APPEAL FROM THE Hion Court oF JUDICATURE AT PaTNA. | 


Jurtsdiction—Civil Procedure Code (Act V of 1909) Sec. 115, O. 9, Re 3, 0.17 
R. 2—Suit,dismissal of— Restoration. 


A decree for partition i is not a suit within the meaning of order 17 Rule 2 
and order 9 Rule 3 of the Civil Procedure Code and an order dismissing 
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P.C, proceedings under the decree as suit -was without jurisdiction and was tightly set 
aside by the High Court under section 115 of the Code of Civil Procedure. 


1924. 
Wma iJ 
Lachmi Narain Raikes for the Appellant. 


j v. Dube for the Respondents. 
almakund. 
ma -The judgment of their Lordships was delivered by 
9 10. E ‘ a . . 
eri Lord Phillimore :—This is a suit for partition brought in 


1913 by the youngest ofa family of brothers against two of his 
brothers and the children of a third brother. 

The eldestfbrother of all was omitted from the suit because 
it was suggested that he was already separate in estate. The 
original defendants, however, disputed this; and he was at their 
instance made a defendant party. 

At the hearing the Subordinate Judge took the view that he 
was separate and dismissed him from the suit. | 

Appeal was thereupon taken to the High Court at Patna, and A 
ultimately the following consent decree was made :— 

“ Itis agreed by all the parties that if the property which is 
now in possession of Shew Narayan Marwari is brought into the 
hotch-pot, they wili accept a partition on any terms that the Court 
shall direct. : 

These appeals are accordingly dismissed in terms of the follow- 
ing Order :— ; 

The whole property will be divided into four equal shares, of which 
the plaintiff will get one. Shew Narayan Marwari, however, will 
be entitled to retain the property which is now in his possession on 
payment in cash of any amount by which his share will be found 
by the lower Court to exceed the value of one-fourth share of the 
whole property. Inthe event of the property now in possession 
of Shew Narayan being found to be less than the value of one- 

` fourth share of the whole property, he will be entitled to receive 
an amount by which this property is found less than the value of 
one-fourth share. 


Each party will bear its own eosts throughout. 

Patna, 26th June, 1919.” 

The suit was thereupon remitted to the Subordinate Judge in 
order that the necessary steps for effecting the partition of the un- 
divided property into fourths, and that the valuation of the eldest 
brother’s share might be taken. 


After decree it is open to any party to a suit, to whose interest 
it is that further proceedings be taken, to initiate the supplemen- 
A — ° 
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tary proceedings ; but in the ordinary case it is the plaintiff who 
moves. 

The Subordinate Judge accordingly fixed a day for hearing the 
parties and gave them notice. But when the day came neither the 
plaintiff nor his pleader appeared. The defendants, or some of 
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them, were represented, but took no steps; and the Judge, after Lord Fhillimore. 


waiting all day, made the following order :— 

“5.11.19. I have been waiting for plaintiff and his pleaders till 
4.20 p.m., but no one appeared on repeated calls. Defendant is 
present. The suit is dismissed for want of further prosecutions.” 

This was an unfortunate order. 


It appears from a subsequent judgment delivered by the learned 
Judge that it was rather made én terrorem, and in the expectation 
that the plaintiff after this sharp reminder would put himself in 
` order by applying within the prescribed period of thirty days to 
have the order set aside, submitting to the necessary consequence 
of having to pay the costs thrown away by reason of his neglect. 

The plaintiff, however, “was again dilatory, and his pleader 
does not seem to have been well versed in the procedure, with 
the result that no such application was made in time, and recourse 
had to be had to the High Court ; and even then the first applica- 
tion was irregular, 


The High Court was, however, fortunately in the interests of 
business and of justice, able to mould the application into one 
for the exercise of its powers of revision under section 115 of the 
Code of Civil Procedure, 1908. Thereupon the High Court 
decided that the case came both under paragraph (a) and under 
paragraph (c) of that section ; and that the Subordinate Judge had 
exercised a jurisdiction not vested in him by law and had acted in 
the exercise of his jurisdiction with material irregularity ; and they 
„Set aside the order of the Subordinate Judge and ordered the 
"dase to be restored to his file ; but they made the plaintiff pay 
the defendant’s costs. b 


It is from this order that the present appeal is brought by the 
defendants other than the eldest brother. 


Their Lordships must express their surprise that there should 
be any such appeal. The parties had agreed that there should 
be partition, and would naturally wish that the partition should 
be completed, and that any obstacle which the dilatoriness or 
neglect of one of them had interposed should be removed. It 
was nearly seven years since the suit had been begun. The erring 


Lacbmi Nerain 
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brothers had been chastened and made to pay their costs ; and 
it is difficult to discover that they had any grievance. 

But “as the matter has been presented to their Lordships, 
it must be decided. And their Lordships think that the decision 
of the High Court should be affirmed. 

Their Lordships do not think it necessary to determine that 
the case came under paragraph (c) of section 115 But they think 
that the order which he made was one which he had not jurisdic- 
tion to make. 


It was based, as he subsequently explained, upon order XVII 
tule 2, The order is one headed: '" Adjournments,” and rule 2 
js as follows :— : 


“ Where on any day to which the hearing of the suit is adjourn- 
ed the parties or any of them fail to appear, the Court may proceed 
to dispose of the suit in one,of the modes directed in that behalf 
by order IX or make such other order as it thinks fit.” 


Rule 3 of order IX enables the Court to dismiss the suit when 
neither party appears ; and rule 8 of order IX directs the Court, 
when the defendant appears and the plaintiff does not appear, to 
dismiss the suit, unless the defendant admits the plaintiff's claim 
or some part of it. 

In the opinion of the Judges of the High Court, order XVII, 
rule 2 did not apply, because in this case it was ‘‘ never intended 
that there should be a hearing of the suit in the ordinary sense 
of the word, but merely some interlocutory matter decided between 
the parties as to the future conduct of the suit,’? 


In their view the “ hearing” mentioned in this rule only occurs 


. when the Judge is taking the evidence or hearing arguments or 


otherwise coming to the final adjudication of the suit, with 
perhaps one extension to the occasion when issues are to be settled; 
and was not meant to extend to occasions when interlocutory 
erders were being sought. 

Their Lordships do not think it necessary to determine whether 
the word “ hearing” should or should not have this particular 
limitation ; because they think that the decision can be supported 
on another ground. After a decree has once been made in a suit, 
the suit cannot be dismissed unless the decree is reversed on 
appeal. The parties have, on the making of the decree, acquired 
rights or incurred liabilities‘ which are fixed, unless or until the 
decree is yaried or set aside, After a decree any party can (as 
already stated) apply to have it enforced, 
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The Subordinate Judge seems to have felt this, for he 
observed :— i a l 

“ This Court has no jurisdiction to nullify the consent decree 
passed. by the Honourable High Court, and the object of dismissal 
“was not to discaarge or vacate appellate decree. The decree is 
certainly in existence, but the plaintiff is not entitled to further 
relief in the present litigation,” | 

In the first part of these observations the learned Judge seems 
to be qualifying his order as useless. By the second part he puts 
the plaintiff into an intolerable position, not able to go on with 
his suit, and yet not in a position to bring afresh suit. Their 
Lordships are fully sensible of the necessity of leaving the Judges 
in India with ample power of discipline, and mrans to check 
neglect and delay. If, for instance, the Subordinate Judge had 
made an order adjourning the proceedings size die, with liberty 
to the plaintiff to restore the suit to the list on payment of all 
costs and court- fees (if any) thrown away, it would have been a 
perfectly proper order. R 

But, for the reasons which have been given, the case did not 
come under order XVII, rule 2, and the order made was made 
without jurisdiction, and was rightly set aside by the High Court 
and this appeal should be dismissed with costs. 

Their Lordships will humbly recommend His Majesty accord- 
ingly. 
Watkins and Hunter: Solicitors for the Appellants. 
Barrow, Rogers & Nevill: Solicitors for the Respondents. 


Appeal dismissed. 


PRESENT :— Lord Dunedin, Lord Shaw, Lord Carson, Lord 
Blanesbureh and Sir John Edge. 


LACHMI NARAYAN AGARWALA AND OTHERS 
D, 
RAMESHWAR PRASAD SINGH AND OTHERS, 


[On APPEAL FROM THE HIGH Coort oF JUDICATURE AT PATNA]. 


Indian Stamp Act (Il of 1899), S. 35 (a}—Non-payment of stamp duty, effect of. 
Non-payment of stamp duty does not invalidate the instrument but subjects 
it to a penalty on payment of which it becomes effective. 
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Sir G. Lowndes K. C. & Raikes for the Appellants. 
The Respondents did not appear. 
The judgment of their Lordships was delivered by 


Lord Dunedin: In this case, which has been heard ex parte, 
Sir George Lowndes has said everything that could be said on 
behalf of the appellants, but he has not created any doubt in 
their Lordships’ minds that the judgment of the High Court at 


= Patna was right. It is clear to their Lordships that the proviso 


(a) of section 35 of the Indian Stamp Act, 1899 is of equal ambit 
with the body of the section, and that just as an instrument cannot 
be acted upon, tnat is to say, nothing can be recovered under it 
unless it has a proper stamp, so the proviso provides that if 
there is not a proper stamp it may be puton afterwards on 
payment of a penalty and the instrument then becomes effective. 

Their Lordships will humbly advise His Majesty that the appeal 
be dismissed. . 

W. W. Box & Co; Solicitors for the Appellants. 


Appeal dismissed. 


Preseng : Lord Shaw, Lord Blanesburgh and Mr, Ameer Ali. 


MAHARAJADHIRAJ SIR RAMESHWAR SINGH 
BAHADUR 
a 
HITENDRA SINGH AND O1HERS, 


[On APPEAL FROM THE Hic Court oF JUDICATURE AT PaTN.}° * 


gReceiver—Civil Procedure Code {Act V of 1908), O. 34 R. 4.—Prop'rites includ- 
ed in decree. 


A receiver is entitled to take charge of all properties included in the decree 
for the administration of which he was appointed under order 34 rule 4 of Code of 
Civil Procedure. i 


De Gruyther K. C. and Dr. Majid for the Appellant. 
Str G. Lowndes K. C. and Dube for the Respondents. 
The judgment of their Lordships was delivered by 


Lord Shaw : This is an appeal froma judgment and decree 
of the High Court of Judicature at Patna, dated the roth Novem- 
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ber, 1920. It reversed a judgment and order of the Subordinate 
Judge of Darbhanga dated 16th June, rg9rg. Their Lordships 
refer to the judgment of the Board just announced in the case 
between the same parties, namely the Maharaja as judgment-credi- 
tor, and the receiver of the property and the judgment-debtors. 

A receiver was appointed in 1910 as a receiver upon the 
entire estate of the judgment-debtors. it is not disputed that 
this estate included, and still includes, the mortgaged property 
of Jai Nagar which isin question in this case. Jai Nagar was 
expressly and by name included in the scheduled properties falling 
within the order for receivership. Under transactions, upon 
which it is not necessary to enter, the appellant possessed the 
property under an arrangement that he should be debited with 
the sum of 1,600 rupees per annum in respect thereof. The 
arrangement appears for a period of years to have been not to the 
disadvantage of the estate. Of late years, however, the rental of the 
property has exceeded the 1,600 rupees and, in or about the 
year 1918-1919, amounted to over 2,700 rupees per annum. 

In these circumstances the receiver brought his suit before the 
Subordinate Judge of Darbhanga, claiming :— 

“a, That the decree-holder may be directed to render an 
account of all his collections of the said mauza from the date of 
the decree to the present date. 

“2. That the decree-holder may be directed to give up and 
make over possession of the said mauza to the receiver with 
such amount as the decree-holder may be liable to pay to the 
judgment-debtors with interest at 12 per cent. per annum.” 

The question of accounts will be afterwards dealt with. The 
immediate question is whéther the appellant “do make over to 
the receiver khas possession of the judgment-debtor’s share of 
Mauza Jai Nagore.” The case has been carefully considered by 
the High Court and their Lordships see no reason to differ from 
these paragraphs of the judgment :— 4 

“The decree which he (6, e., appellant decree-holder) got was the 
usual mortgage decree contemplted by order XXXIV, rule 4, 
and whatever rights he may have had under the transaction he must 
be deemed to have given up these rights, once he asked for and 
obtained a decree for sale in respect of the property in question. 
That being so, have the judgment-debtors a present right to remove 
the decree-holder from the possession of the property in question ? 
In my view they have, because there is a prior order passed by 
a Court of competent jurisdiction appointing a receiver and asking 
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P. C. the receiver to take charge of all the properties comprised in 
ioii the mortgage. That order was final between the parties, and it was 


1924. 

Sir Rameshwar not open to the learned Subordinate Judge to ignore or disregard 
: D. that Order. eee eee ese eee eee 

Hrtendiz: “No doubt there was an arrangement by which the decree- 

Lord Sham, holder remained in possession of the properties and applied the 


income towards part satisfaction of the debt due to him. Subse- 
quently a receiver was appointed, wholis a person to guard the interest 
of all the parties concerned, and that receiver was specifically 
directed to take charge of all the properties. In my view there 
cannot be any doubt whatever that the receiver ought to be 
directed to take charge of the property in question, especially 
as it is suggested by Mr. K. B. Dutt, on behalf of the judgment: 
debtors, that property has an income of Rs. 2,711-15-0.” 

The result will be that the receiver will in future administer 
and manage this mauzi as part of the estate under his charge. 
And it may be that, looking infer alia to the prolonged difficulty 
with the appellant the respondent mdy in the circumstances 
exercise his power of sale of this mauza—such a power resting 
with him in accordance with the judgment just pronounced in the 
other appeal. 

With regard to the accounting, in respect of the returns from 
the mauza, the learned counsel for the receiver stated to the Board 
on behalf of the receiver that he was willing that the years prior 
to the institution of the suit during which the apellant was in poss 
session under an arrangement for an annual debit of 1,600 rupees— 
those years should not be gone back upon. It was further ex- 
plained that a statement made by the appellant in his petition 
of objection of r4th December, 1918, was correct :—'4. Although 
previously orders for the deduction of 1, 60> rupees from the decre» 
tal money were passed by this Court in suit No. 62 o0f 191171, and 
No 67 of 1914, it was due to an oversight as the decision of the 
Subordinate Judge of Muzaffarpur was lost sight of. The peti- 
tfoners cannot take advantage of that mistake and this petitioner, 
the opposite party (that is to say the present appellant), has no 
objection to the deduction of Rs. 1471-3-5. It is, therefore, pray- 
ed that the petition filed by the petitioners for an annual deduction 
of 1,600 rupees be disallowed and that Rs. 1,471-3-5 only be order- 
ed to be set off annually (against the decretal money).” In their 
Lordships’ view it is proper that this correction should be given 
effect to. 

Jn the matter of accounting it may be sufficient to satisfy the 
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justice of the case that accounts be ordered* upon the footing, first 
that the receiver do obtain khas possession of this mauza from the 
appellant, and in the accounts he be credited by the appellant 
with Rs. 1,471-3-5 per annum as due for the appellant’s possession 
up to r9th November, 1920, being the date of the decree of the 
High Court. Thereafter the accounts will embrace the entire 
receipts, 

With this variation their Lordships will humbly advise His 
Majesty that that decree be affirmed with costs. 


Sanderson, Orr Dignams : Solicitors for the Appellant. 
Watkins & Hunter. Solicitors for the Respondents. 
Decree varied, 


Present; Zord Dunedin, Lord Phillimore, Lord Carson and 
Sir John Edge. 


KENCHAVA KOM SANVELLAPPA HOSMANI 
AND ANOTHER 
2. 


GIRIMALLAPPA CHANNAPPA SOMASAGAR - 


[On APPEAL FRUM THE HicuH COURT oF JUDICATURE AT Bomsay. | 


Hindu law—Succession—Murderer—Bandhu—Hindu widows estate. 


A murderer cannot succeed to the estate left by the murdered and he is to be 
regarded as non-existent. 


° + Amongst bandhus both in Bombay and in Madras preference is to be given to 
male over the female, even though the latter is nearer in degree. 


In a contest between ex parte paterna and ex parte materna, preference is tf 
be given to the former. 


A Hindu widow succeeds as gotra. 

Raikes for the Appellants. 

Respondent did not appear. 

The judgment of their Lordships was delivered by 


Lord Phillimore : This case involves some questions of impor- 
tance. The parties are all relations, descendants of one Hanmanna. . 
He had three children—a daughter, Basava, whose son Girimallappa 
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Channappa Somasagar is the plaintiff and present respondent ; a son 


Vadakappa who had two daughters Kenchava and Ganava—who are, 


the defendants and present appellants—and a son Hanmappa— 
of whom more hereafter. The third child of Hanmanna was 
another son, Ramanna since deceased. Ramanna married 
Chanvasava ; they had no children, but they adopted as a son, 
Parappa. He died a month after Ramanna. Thereupon, his 
adoptive mother Chanvasava succeeded to the property for the 
ordinary Hindu woman’s estate, and upon her death, descent 
would have to be traced to Parappa as the propositus; and 
Hanmappa if he survived Chanbasava would be the natural heir 
to Parappa. 

The relationships can be illustrated on a genealogical table, 
thus :— 








Hanmanna. 
Vadakappa. Basaya. Ramanna: Died 1911-13 
2 = Chanbasava 
(Murdered 1914). 
Parappa (adopted son, 
: died one‘month 
Kenchava Gangava Girimallappa after Ramanna). 
(Deft. 1). (Deft. 2). | (Plaintiff). 
= Ningappa. 
(Deft. 3) | 
Hanmappa 


(Murderer of Chanbasava 
and transported for life). 


In 1914, Hanmappa had a quarrel with his aunt Chanbasa- 
ya and murdered her. He was tried and sentenced to transporta- 
tion for life. The matter to be determined in this case is who, in 
these circumstances—the Hindu woman’s estate of Chanbasava 
having been brought to an end—is to succeed as heir to Parappa’s 


roperty. 


The defendants, Kenchava and Gangava, the daughters of’ 


Parappa’s uncle, obtained possession. Thereupon, the plaintiff, 
as son of Parappa’s aunt, sued claiming to have a better title. The 
defendants being in possession—while averring their better title— 
also rely as they are entitled to do, upon the contention that the 
real title is in or through the murderer Hanmappa. | 

The case therefore raises three questions— 

Can the murderer succeed ? 
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If not, can title be claimed through him ? 

if not,—and he isto be wiped out altogether—who are the 
heirs of Parappa ? 

And to this last question there are three possible answers: 
The three cousins may be entitled equally ; or the daughters of 
. the uncle may succeed alone ; or the son of the aunt may succeed 
alone. 

As to the first two questions the Subordinate Judge held that 
“the matter was provided for by Hindu law, and that this law dis- 
qualified a murderer from succeeding to an estate, the succession to 
which he had accelerated by killing the woman who had a previous 
interest during her life. But in compliance as he considered with 
a decision of the High Court of Madras, he held that nevertheless 
the murderer did take the legal estate, though he was disqualified 
from having any beneficial interest. He further held that this 
disqualification was not confined to a personal disqualification 
of the murderer, but wiped him out from the line of descent, so 
that the heirship to the propositus Parappa is to be traced directly 
and not through him. 

The High Court came tothe same conclusions, that is to say 
that the murderer had no title, and that the heirship was not to be 
traced through him, but on a somewhat different line of reasoning. 
The learned . Judges thought that there was no Hindu law which 
governed the matter, so that they had to have recourse in obedience 
to the Bombay Regulation of 1827, No. 4, section 26, to the prin- 
ciples of equity, justice and good conscience. And while thinking 
it immaterial whether the murderer had the legal estate vested 
in him or not because “ in either case he must for the purpose of 
the inheritance be treated as if he were dead when the inheritance 
opened and as not being a fresh stock of descent,” thought it 
. simpler to say that the exclusion extends to the legal as well as 
beneficial estate.” 


Before this Board, it has been contended that the matter is ə 


governed by Hindu law, and that the Hindu law makes no pro- 
vision disqualifying a murderer from succeeding to the estate of 
his victim and therefore it must be taken that according to this 
law he can succeed, and he being alive, the plaintiff has no title. 
Their Lordships do not take this view. There is much to be 
said for the argument of the Subordinate - Judge that the principles 
of jurisprudence which can be traced in Hindu law, would warrant 
an inference that according to that law a man cannot take advan- 
tage Of his own wrong, and that if this case had come under 
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P. C, consideration by the Hindu sages they would have determined 
1994. it against the murderer. But it is unnecessary so to decide, 
sees ue because the alternative is between the Hindu Jaw being as above 


stated or being for this purpose non-existent, and in this latter 
case the High Court have rightly decided that the principles of 
equity, justice and good conscience exclude the murderer, _ 

The English law on this subject is based upon principie and 
is well settled. It is true that the reported decisions have been in 
cases where the murderer was a devisee or legatee under the will of 
the murdered person, and that Joyce J. in Re Houghton (1) thought 
it a matter for consideration whether the same rule would apply 
in the case of an intestacy, and cited a decision of a Court in the 
U. S. A, by which it was held that the provisions of the Statute 

` of Distributions were paramount and forbade the consideration of 
any disqualification, But the actual decision of Joyce J. was rested 
upon another ground and a quite satisfactory one; aod their 
Lordships are unable to follow the reasoning of the learned Ameri- 
can Judge. Statutes regulating heirship or descent, or giving force 
to wills and to the devises contained in wills should be read as not 
intended to affect paramount questions of public policy or depart 
from well settled principles of jurisprudence, 

In their Lordships’ view it was rightly held by the two Courts 
below that the murderer was disqualified ; and with regard to the 
question whether he is disqualified wholly or only as to the bene- 
ficial interest which the Subordinate Judge discussed, founding 
upon the distinction between the beneficial and legal estate which 
was made by the Subordinate Judge and by the High Court of 
Madras in the case of Vedanayaga Mudaliar v, Vedammal (2), 
their Lordships reject, as did the High Court here, any such dis- 
tinction, The theory of legal and equitable estates is no part of 
Hindu law and should not be introduced into discussion. 

The second question to be decided is whether title can bé ° 

¿claimed through the murderer. If this were so, the defendants 
as the murderer's sisters, would take precedence of the plaintiff, 
his cousin, In this matter also, their Lordships are of opinion that — 
the Courts below were right. The murderer should be treated as 
non-existent and not as one who forms the stock for a fresh.line of 
descent. It may be pointed out that this view was also taken in 
the Madras case just cited. 

It was contended that a different ruling was to be extracted 
from the decision of the Bombay High Court in Gangu v. Chandra- 
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bhagabat (1). This is not so. In that case, the wife of a murderer 
was held entitled to succeed to the estate of the murdered man; 
but that was not because the wife deduced title through her hus- 
band, but because of the principle of Hindu family law that a wife 
becomes a member of her husband's gotra, an actual relation of her 
husband’s relations in her own right, as it is called in Hindu law 
a gotraja-sapinda. The decision therefore has no bearing on the 
present case. l 

It remains to be determined whether as between the appellants 
and the respondent—all three being first cousins of the propositus 
—any distinction is to be made by reason of their sex or the sex 
of their parents. The Subordinate Judge thought that there was 
no distinction to be made between bandhus of equal nearness, and 
that all took equally, and so he gave to the plaintiff a third of the 
property. 

Both parties appealed to the High Court, which held that 
as between bandhus of equal nearness to the propositus, male 
members of the family were preferred to female, and gave judgment 
that the plaintiff should take the whole. 

The case against the decision has been -very fully argued before 
their Lordships by counsel for the defendants-appellants. He 
brought a number of authorities before their Lordships for review, 
all of which have been considered. 

In the result, however, for the purposes of this case, the matter 
can be brought into a short compass. Both the Subordinate Judge 
and the High Court agreed—indeed the Subordinate Judge 
said it was conceded in argument on both sides—that the ‘plaintiff 
and the -defendants are bandhus (kinna gotra safindas) of an 
equal degree being sapindas within four deegrees of the common 
ancestor. lhis being so, no reason is shown in their Lordships! 
opinion why the defendants as daughters of the deceased father’s 
brother should take in preference to the plaintiff who is the son of 
the deceased father’s sister. So far again, both Courts are in® 
agreement, and their Lordships are in agreement with both Courts. 
That leaves to be determined the point on which the two Courts 
differ, the Subordinate Judge having held that all three should 
share alike, and the High Court having given preference to the 
plaintiff as being a male. 


Now it was decided by the High Court of Madras in 1889, in 
the case of Warasimma v. Mangammal (2), that a father’s sister 
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was postponed to a mother’s brother by reason of the general 
preference given among bandhus to male over female heirs, This 
decision was quoted without disapproval by their Lordships on this 
Board in the case of Vedachela Mudaliar v. Subramania Muda- 
bear (1). 

But the High Court of Bombay in 1902 in the case of Saguna v. 
Sadashio (2) came to the conclusion that however this might Ne in 
Madras it was different in Bombay. The Judges gave preference to 
the father’s half-sister over the mother’s brother, and did not follow 
the case of Warasimma v. Mangammal (3) which was quoted to 
them. And it was upon this decision of the High Court of 
Bombay that the main argumeut of counsel for the appellants was 
founded. 

When analysed, however, the decision af the Bombay Court 
comes to this only. There may or may not be a preference among 
bandbus of males over females, if they are otherwise in the same 
position, but there is a prior and parameunt enquiry whether they 
are bandhus on the father’s side or on the mother’s side—those on 
the father’s side having the precedence. 


The question of priority as between atma bandhus ex parte 
paterna and those ex parte materna has been the subject of much 
discussion—the latest word on the subject being found in Peđa- 
chela Mudaiiar v. Subramania Mudatiar (1), which decided in 1921, 
that as between pitru bandhus and matru bandhus, the preference 
given to the former is settled. 


The.case now before their Lordships is not affected however by 
these considerations, as both sets of claimants are related on the 
father’s side. 

In 1908, the High Court of Madras in Rajah Venkata Nara- 
simka v. Rajah Surenani (4), again decided that in that Presidency 
a male bandhu is entitled to preference over a female bandhu, even’ 
ghough the latter is nearer in degree. Saguna v. Sadashio (2) was 
not referred to in the judgment, but it was unnecessary 
because there was no contest between maternal and paternal 
bandhus,, 

Then in Balkriskna v. Rambrishkra (5), (decided in 1g20 by the 
High Court-of Bombay —consisting of the same Judges who decided 
the case now under appeal) the authority of Rajah Venkata Nara- 


(1) (1921) L. R. 48 I. A. 349 (360). 
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(4) (t908) I. L. R. at Mad. 321. (5) (1920) I. L. R. 45 Bom, 353. 
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simka v. Rafah Surenant (1) was followed. The principle that among 
bandhus the male is entitied to preference over the female—even 
though the latter is nearer in dezree—was accepted as being law 
for the Bombay Presidency as much as for the Madras Presidency ; 
and preference was given to a mother’s sister's son over a brother's 
daughter. In that particular cise the actual decision would appear 
to’ conflict with. Saguna v. Sadashiv (2), becausé it apparently 
ignored the supposed prior and paramount claim of paternal over 
maternal bandhus ; and it would seem that for some unaccountable 
reason, Saguna v. Sadashiv (2) was not cited to the Court. When- 
ever therefore the two conflicting principles of preference of the 
paternal over the maternal line and preference of the male over 
the female sex, in the Presidency of Bombay, have to be weighed, 
the Court which weighs them will have to choose between these 
two decisions of the High Court. ` 

But it will be seen from this summary that there is no case in 
the Bombay Presidency which decides that some preference is not 
to be given to male bandhus over female. And there is no doubt, 
indeed the learned counsel for the appellants did not contend 
that there {was any doubt, that throughout the rest of India, 
preference for the male would be certain, 

This being so, their Lordships are of opinion that the case was 
rightly decided by the High Court of Bombay, and that this appeal 
should be ‘dismissed, and they will humbly advise His Majesty 
accordingly. 

T. L. Wilson & Co: Solicitors for Appellants. 

Appeal dismissed. 


(1) (1908) I. L. R. 31 Mad, 321. 
. (2) (t9902) I. L. R. 26 Bom. 710. 


Ka 


453 


P. C. 


am 


1924. 


Kenchava 
v. 
Girimallappa. 


Lord Phillimore. 


454 THE CALCUTIA LAW JOURNAL, [Vou AL, 


PRESENT ; Lord Shaw, Lord Blanesburgh and Sir John Edge, 


P. C. VAIDYANATHA AYYAR AND ANOTHER 
1924. 9, 
in dad 

June, 19. K. SWAMINATHA AYYAR AND ANOTHER. 


[On APPEAL FROM THE Hica Court or JupicaturE AT MADRAS, | 


Charitabe trust—Civil Procedure Code (Act V of 1908), Sec. g2—Interest— Sulit 
to enforce—Appoiniment of last heir of founder— Worshippers in a mosque 
or temple. 

Under section 92 of the Civil Procedure Code a descendant of the founder 
although only in female lines of the founder of an endowment has sufficient 
interest to institute a suit for the enforcement of an endowment and the 
appointment by the last male holder of a trustee must be bona fide in the 
interest of the endowment: Authorities reviewed. 

The consent in writing of the Advocate-General to the institution of suit by 
the plaintiff will not bring the suit within the meaning of section 92 of the Code 
of Civil Procedure, unless the plaintiff has an interest in the trust. 


Upjohn K. C. and Dr.’ Majid for the Appellants. 


De Gruyther K. C., Dube andi Navasimham for the Respondents 
but were not called upon. 


The judgment of their Lordships was delivered by 


Sir John Edge: These are consolidated appeals by defen- 
J A dants in a suit, No. 1 of 1916, from two decrees, dated the 13th 
November, 1919, of the High Court at Madras, which affirmed 
with a trifling variation as to some property claimed, a preliminary 
decree, dated the rsth April, 1918, and a final decree, dated the 
30th September, 1918, of the Subordinate Judge of Kumbakonam. 

The suit relates to a chatram, also called a choultry, at Kum- 
bakonam, and property alleged to be endowed property of the 
chatram. The chatram is now known as Kalyanarama Ayyar’s’ 
chatram. Formerly it was known as Rajappa Ayyar’s chatram. 
Two Brahmins were the plaintiffs. Since the suit was in appeal in 
the High Court one of the plaintiffs died ; his legal representative 
is now on the record and is one of the respondents. 

The plaintiffs on the 33th November, 1916, brought this suit 
and claimed a declaration that the chatram was a public charitable 
institution having the properties mentioned in schedule B of the 
plaint and  seven-ninths of the properties mentioned in 
schedules C to F as endowments; a deciaration that the 
defendants are not lawfully appointed trustees and are not 
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entitled to-any right to the management and administration of the 
institution or in the properties belonging to it ; that the defendants 
be removed from the office ; that fit and proper persons be appoint- 
ed trustees for the administration of the trust and that the chatram 
and the properties belonging to it be vested in them; thata 
scheme for the administration of the trust be settled ; and other 
reliefs. Tne case of the plaintiffs was that the chatram was a public 
chatram, which had been founded and dedicated to the public 
more than 60 years before suit as a charitable institution for the 
convenience of travellers as a halting place and for the feeding of 
poor Brahmins resorting to it, The plaintiffs had obtained under 
section 92 of the Code of Civi! Procedure, 1908, the consent in 
writing of the Advocate- General to their institution of the suit. 

The defen tants denied that the plaintiffs were persons who had 
an interest in the trust within the meaning of section g2 of the 
Code of Civil Procedure, 1908. They alleged that the chatram 
was a private chatram, and they denied that it had ever been 
` dedicated to the public and that it had ever been endowed with 
any of the properties claimed as endowments; they pleaded that 
they had been duly appointed trustees, and other matters which 
are immaterial if they had not not been duly appointed as trustees, 

The learned Subordinate Judge who tried the suit recorded 
oral and documentary evidence, and he found that the plaintiffs 
having obtained the consent in writing of the Advocate-General. 
were persons who were entitled to institute the suit, that the chat- 
ram had been dedicated to the public and had been endowed as 
alleged in the plaint ; thal the defendants were not duly appointed 
trustees, and decided that a scheme for the management of the 
trust should be framed ; and he framed a scheme for the management 
of the trust. The learned Judges of the High Court on appeal con- 
curred with the findings of the Subordinate Judge except that 
they found that a small portion of the property claimed as endow- 
ment was not endowed property and with that variation as to the 
endowed property affirmed by their decrees the decrees of thé 
Subordinate Judge, and dismissed the appeals to their Court 
From those decrees of the High Court these consolidated appeals 
have been brought. 

Mr. Upjohn, who appeared for the appellants, in his very able 
and exhaustive argument in support of these consolidated appeals, 
took and relied upon four points only. They were (1) that the 
plaintiffs were not persons who had an interest in the charitable 
trust within the meaning of section g2 of the Code of Civil Proce- 
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dure, 1908, and consequently had no /ocus standi to institute this 
suit ; (2) that the chatram was not proved to bea public trust ; 
(3) that the Courts below had misconstrued the will of Swaminatha 
Ayyar of the 7th November, 1881; and (4) that the first defen- 
dant.had been properly appointed a trustee and there was no 
ground for removing him from his office as trustee of the charity. 
Their Lordships will deal with these points in the order in which 
they were argued by Mr. Upjohn. MK. ` 

Mr. Upjohn's first point was that assuming forthe purpose 
only of his argument that the chatram had been dedicated to the 
public with a ‘trust created for public purposes of a charitable 
nature, the suit would not lie if the plaintiffs had not within the 
meaning of section g2 of the Code of Civil Procedure, 1908, an 
interest in the trust. That is a perfectly sound argument. The 


consent in writing of the Advocate-General to the institution of 


the suit by the plaintiffs would not bring the suit within the "mean: 
ing of section 92 of the Code of Civil Procedure, 1908, unless the 
plaintiffs had an interest in the trust. Mr. Upjohn contended 
that the plaintiffs had no interest in the trust within the meaning 
of section 92, The question is had the plaintiffs an interest in the 
trust within the meaning of the section? They were descendants 
in female lines of Rajappa Ayyar and his son Kalyanarama Ayyar, 
one of whom probably the former, founded and dedicated to the 
public the chatram as a charitable institution, and are of the. 
founder's kin. The chatram was at first known as Rajappa Ayyar’s 
chatram and was subsequently known as Kalyanarama Ayyar’s 
chatram. 

On the 22nd August 1864 the five sons of Kalayanarama Ayyar 
executed a partition deed in which the chatram and the lands then 
belonging to it, from which the income of the chatram was derived, 
were mentioned. The lands belonging to the chatram were except- 
ed from the partition, but it was agreed that the five brothers should’ 
manage the chatram lands according to the order of seniority. It 
is obvious that the chatram must have been endowed with these 
lands before the date of that deed of partition. Mr. Upjohn contend: 
ed that “an interest in the trust” to be within section 92 of the Code 
of Civil Procedure, 1908, must be some special interest and not 
merely a sentimental interest, and he referred to the dictum of Lord 
Eldon, L. C, in Re the Masters Governors and Trustees of the 
Bedford Charity (1), in which in a ‘reference to Sir Samuel 
Romilly’s Act (§2 Geo. 3, C. 101), which -authorised persons other 

(1) (1819) 2 Swanston’s Ch. R. 470 (518). 
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than the Law Officers to present petitions to the Court in certain 
matters of public charities, Lord Eldon said : 

“The Act, indeed, authorises ‘any two or more persons’ to pre- 
sent a petition ; but I conceive that those words must be understood 
to mean persons having an interest,” 
which earlier at page 5:8 Lord Eldon interpreted as meaning “ a 
direct interest in the charity.” 

Mr. Upjohn also referred to the observations of Lord Eldon, 
L. C., in Zhe Corporation of Ludlow &¢. v. Greenhouse and 
others (1). ìt may be that the dictum of Lord Eldon in the 
Bedford Charity case (2), caused those who were responsible for the 
drafting of section 539 of the Code of Civil Procedure of 1877 (Act 
X of 1877) to draft that section as giving a right in cases of a breach 
of a trust created for public charitable purposes to “ two or more 
persons having a direct interest in the trust,” and who had 
obtained the consent of the Advocate- General, to institute a suit 
under that section. It must, however, have subsequently appeared 
to the Governor-General of India in Council that the limitation of 
a “ direct” interest was not expedient in India, and it was enacted 
by section 44 of the Civil Procedure Amendment Act, 1888, which 
amended the procedure then in force, “ That in section 539, for 
the words having a direct interest the words having an interest 
shall be substituted.” 

It may be that Coutts Trotter J., was correct in stating in 
Ramachandra Atyar y. Parameswaran Unni (3), that it was in 
consequence of the decision in Jan Als v, Ram Nath Mundui (4), 
that the change in the law was made by omitting the word 
“direct.” In that case the High Court at Calcutta had held that 
the plaintiffs there, two Muhammadans who lived in a village and 
worshipped regularly at the village mosque, had no direct interest 
in the mosque. Their Lordships would have considered that 
Muhammadans who worshipped regularly in the mosque of the 
village had a direct interest in the trust relating to the mosque. 
But so that they may not be misunderstood as to the meaning o 
‘interest’ in section 92 of the Code of Civil Procedure, 1908, they 
think it advisable to say that public “ Hindu Temples are prima 
Jacte to be taken,” as Sir John Wallis, C, J., said in Ramachandra 
Atyar v. Parameswaran Unni, supra (3),at page 368, "to be dedica- 
ted for the use of all Hindus resorting to them.” They agree with 
sir John Wallis that the bare possibility, however remote, that a 

(1) (1827) 1 Bl. (N. S). 17. (2} (1819) 2 Swanston’s Ch. R. 470, 

(3) (1918) 1. L R. 42 Mads 360 (395). (4) (1881) 1. L.R. 8 Cale. 33. 


457 


P. C. 


1924 
samah 


Vaidyanatha 


v. 
K. Swaminatha. 





Str John Edge. 


+ 


458 THE CALCUTTA LAW JOURNAL. [ Von. XL. 


P. C. Hipdu might desire to resort to a particular temple gives him an 

19245 interest in the trust appears to defeat the object with which the 

t . . ‘ . + 
Vaidyanatha legislature inserted these words in the section. “ That object was to 


D. _ prevent people interfering by virtue of the section (section 92) in the 
K. Swaminatha. er i ‘ : : 
as administration of charitable trusts merely in the interests of others 
Sir John Edge. and without any real interest of their owa.” In the present case 
a their Lordships are of opinion that the fact that the plaintiffs are 
descendants although only in female lines of the founder of the 
chatram gave them an interest in the proper administration of the 
trust sufficient to enable them to maintain this suit, although they 
themselves may never find it necessary to use the chatram as a rest 
house or to obtain food there. 

As to the second point argued by Mr. Upjohn it is sufficient to 
say that there are concurrent findings that the chatram was a pub- 
lic trust, and their Lordships. may add they also find that the 
chatram is a public trust. ; 

As to the third point argued by My. Upjohn, that the Courts 
below misconstrued the will of Swaminatha Ayyar of the 7th 
November, 1881, that contention if well founded would. show that 
the gilt of some of the property to the chatram which each 
Court has found to belong to the chatram was a void gift within the 
decision of the Board in Runchordas Vandrawandas v. Pavatt- 
bhai (1). The testator was one of the five sons of Kalyanarama 
Ayyar. It is not necessary to set out the translation of the whole of 
his will ; the contention turns on the meaning of part of the will. 

After referring to the partition of 22nd August, 1894, between 
him and his brothers and some other matters, the testator’s will 
as translated, continues, so far as is material, as follows :— 

“ The arrangement which I make regarding the aforesaid proper- 
ties is this—After my decease my properties and my estate shall be 
managed with all rights by my divided brothers—K. Venkataranga |, 
Ayyar and K, Suryanarayana Ayyar as executors. The incomes’ 
fom the villages and gardens shall be divided into 3 portions and 
2 portions thereof shall be given to my wife, and the said house, 
and the Ethiradi manaf (manai in front of it) be given to her for 
her occupation; and with the remaining one portion, the debts 
due by me and the debts contracted by me and K. Venkataranga 
Ayyar on the security of our family properties shall be discharged. 
After the said two kinds of debts are discharged, the said executors 
shall with the said one-third portion of the said income make 


annadhanam (feed poor people) in our family choultry in Perum- 
(1) (1899) L.gk. 26 1. A. 71; L L. R. 23 Bom. 725. 
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bandi now under the management of K Venkataranga Ayyar. 
My wife shall take all the aforesaid movable properties and enjoy 
them according to her pleasure, and if she dies leaving any mov- 
able properties, they shall be used by the said executors themselves 
for the said feeding charity. After my wife’s decease, 2 out of 3 
portions of the income enjoyed by her shall be utilised for the 
charity and the remaining 1 out of the g shares, and the dwelling 
house and manai in front, shall be taken by K. Venkataranga 
Ayyar and K. Suryanarayana Ayyar and their posterity. The other 
dayadis have no right whatever.” 


Their Lordships assume the words “the charity” in the trans- 
lation are the correct rendering of the vernacular which they are 
informed is in Tamil. If those words are the correct rendering of 
the vernacular they plainly refer to the chatram charity which 
had immediately before been indicated and the gift was not void 
for uncertainty. The original will was before the learned Subordi- 
nate Judge who tried the suit and who. understood Tamil. This 
is what he said as to that part of the will :— 


“14. It is next contended that this gift of a 2rd share in the 

rd share to a ‘Dharmam’ was invalid, and the decision in I. L. R, 

XXX Madras series 340 was relied upon, A perusal of Swaminatha 

Ayyar’s will indicates to my mind that the “Dharmam” he intended 

to create in respect of the 4rd share in the 2rd share was the 

Dharmam to which he gave a ird share in the income: and that 
. the gift of $rd share of a 3rd share is not void for uncertainty. 


“tg. It was lastly contended that it was not open to this Court 
to construe the terms of Swamivatha Ayyar’s will, in so far as they 
relate to the charity : but it appears to me that it is open to this 
Court to see what interest the charity has in Swaminatha Ayyar’s 
properties. I therefore find that the chatram has a Zth share in 

“tle income from the C to F schedule properties under Swaminatha 
Ayyar’s will.” 

This is what the learned Judges of the High Court said on that 
subject :— 

“As regards % of the incoine of the properties given to the wife 
which the will directs to be utilised for dharmam on her death, 
it is argued that the reference there is not to this choultry but to 
charity generally. The learned Subordinate Judge has held that 
the word ‘Dharmam! refers to this choultry and we think he is right 
in that construction. In that view of the will the choultry becomes 
entitled under Exhibit C to 4 of the ineome of the properties,” 
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Their Lordships hold that the will was not misunderstood by 
either of the Courts. 

As to the fourth and last point argued by Mr. Upjohn that the 
first defendant, Vaidyanatha Ayyar, had been properly apppointed 
a trustee of the chatram and ought not to have been removed, 
it is necessary to see what the appointment in fact was. His 
appointment was made by the roth and 11th paragraphs of the 
will of Suri Ayyar, probate of which was granted on the r7th July 
T935. Suri Ayyar was the last survivor of the five brothers who 
were the sons of Kalyanarama Ayyar. The roth and the rth 
paragraphs of the will, as translated, were as follows :— 


‘ro, The choultry mentioned in paragraph 3 aforesaid and 
the entire properties attached thereto shall be in the management 
of the aforementioned R. Vaidyanatha Ayyar. The Brahmin feeding 
and the Dwadasi Kattalai of the said choultry shall be conducted 
on a scale not inferior to what is being conducted now. 


trr After the abovementioned Vafdyanatha Ayyat, his younger 
brother the said R. Narayanasami Ayyar and after him, my friend 
Jayakrishna Chariar residing in Melakkaveri Achari Agraharam 
shall look after the management of the said choultry and uf the 
entire properties attached thereto.” 

Turning to the 3rd paragraph of the will it will be seen what 
were the properties for the management of which Vaidyanatha 
Ayyar was appointed. That 3rd paragraph is, as translated, as 
follows :— 

‘2, Besides the abovesaid properties there are in Kumbakonam 


“ town to the nothern side of the Cauveri, my family choultry, the 


buildings attached thereto, lands, grounds, bandy peltai etc, 
properties. These belong to me and are in my possession and 
enjoyment.” 

Suri Ayyar was appointing Vaidyanatha Ayyar manager of 
properties which he falsely alleged belonged to himself as pro- 
prietor, and was not appointing him as a trustee of properties 
which were already trust properties. Suri Ayyaras the last sur- 
vivor of the descendants in the male line of the founder of the 
chatram possibly had a right to appoint a trustee of the charity. 
See Boidyo Gauranga Sahu v. Sudevi Mata (1), But that was 
not what he was professing to do. He was professing to appoint 
a manager of property which he falsely alleged to be his own 
private property, and in the opinion of the Subordinate Judge 


(1) (1917) L L. R, 40 Mad. 612. 
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his object was te afford a monthly income for the daughter of his 
late concubine and her children. 

After Mr. Upjohn had concluded his arguments in supp ort of 
the appeals his junior counsel addressed the board on a subject 
which Mr. Upjohn had not referred to and contended that some 
small portions of the properties did not belong to the trust, but 
they had been concurrently dealt with in the decrees, of the trial 
Judge and the High Court as the properties of the charitable trust, 
and the attention of their Lordships was not directed to any 
evidence sufficient to justify the contention. 

Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be dismissed with costs. 

Dougtas Grant: Solicitor for the Appellants. 

H Polak: Solicitor for the Respondents. 


Appeals dismissed. 


Present: Zord Shaw, Lord Blanesburgh and Mr. Ameer Ali. 


MAHARAJA KESHO PRASAD SINGH 
2. 
SHEO PARGASH OJHA AND OTHERS 


[On APPEAL FROM THE HIGH Court of JUDICATURE AT 
ALLAHABAD}. 


Hindu Law—Suit by reversioners—Res judicata—~—Alienation by widow— 
Legal necessity—Governtnent revenue—Apra Tenancy Act (III of 1901) Sec. 


79-—-Grove—‘Land held for agricultural purpose’ —Period of limitation for 
sutt. 


A declaratory decree brought by a reversioner to the effect that aliena- 
tion by a widow was without legal necessity (payment of Government revefue 
being the necessity alleged) is binding upon the purchaser as being res judicata 
in favour of actual reversioner. 


A grove is not land held for agricultural purpose under section 79 of the 
Agra Tenancy Act and the period of limitation for the recovery of the same was 
12 years. 


Venkata Narayana v. Subbamati (1). and Yanki Ammal v Narayana Sami 
Aiyar (2) affirmed. 

(1) (1915) L. R. 42 I. A. 129, I. L. R. 38 Mad. 406; z1 C. L. J. 515. 

(2) (1916) L. R. 43 L A. 207; L L. R. 39 Mad. 634; 24 C. L. J. 309. 
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An appeal from a judgment of the High Court at Allahabad, 
dated July 9, 1921 affirming a judgment of the Subordinate Judge 
of Ghazipur dated September 3, 1918. 

De Gruyther K. C. and Kenworthy Brown for the Appellant. 


Reference was made to Specific Relief Act, sections 42 ill (c) and 
43 ; Ram Anund Koerv. The Court of wards (1); Habibullah v. 
Kalyan Dgs (2); Transfer of Property Act, section 117; 
Murugesa Chetti v. Chinnathamdbt (3). 

Dr. Majid for the Respondents : Reference was made to 
Hunoomanpersaud v, Mussumat Babooee Munraj Koonweree (4) ; 
Jhandu v. Tarif (5); Varamma v. Gopaladasayya (6); 
Judubanst v. Mahpal (7) and Gobind v. Bunwari (8). 

The judgment of their Lordships was delivered by 

Lord Blanesburgh: This is an appeal against a decree of 
the High Court of Judicature at Allahabad of the gth of July, rg2r, 
affirming a decree of the Subordinate Judge of Ghazipur of the 
3rd of September, 1918 Š 

The suit was brought by the respondents against the appel- 
lant for the possession of certain lands described in the plaint, 
These lands consisted of a 2 anna 8 pie share in a permanently 
settled mouzah called Pachrokhia : and a grove No. 526 in Mouza 
Balibar. 

A decree has been passed substantially as prayed. The 
defendant appeals. 

The facts raising such questions in the suit as remain for their 
Lordships’ consideration may be compendiously stated. 

The respondents have been found to be, as they alleged they 
were, the reversionary heirs of one Manohar Ojha who died without 
issue in 1856. At his death he was entitled as part of his estate 
to both properties in suit, In Pachrokhia, the appellant, who is 
the present Maharaja of Dumraon was also interested as the owner”, 
of an eight annas share. 

» Manohar O,ha left three childless widows him surviving, 
Oudha Koer was the last survivor of the three. She died in 1914. 
Thereupon, the succession to the estate of Manohar Ojha opened 


' (1) (1880) L. R. 8 l. A. 1 (22). 
(2) (1914) 12 A. L. J.. R. 1080 (1082). 
(3) (1got) I. L. R. 24 Mad. 431 (423). 
(4) (1856) 6 M. I. A. 393 3 18 W. R. 81 INote). 
(5) (1914) I. L. R. 37 All. 45; 21 C. L. J. 26. 
(6, (1917) I. L. R. 41 Mad. 659 F. B. 
(7) (1915) L L. R. 38 All. 131. (8) (1920) I, L. R. 42 All, 412. 
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to the respondents as his reversionary heirs. After Oudha Koet’s 
death exclusive possession of both properties in suit was found 
to be in the appellant under the following circumstances. 

First as to Pachrokhia. Tnat Mouza was in great part diluviat- 
ed, and in 1892 Oudha Koer, by tbis tim? in possession of her de- 
ceased husband’s share, failed to pay her proportion of the revenue 
assessed upon it. The appellant had to pay the whole and he 
sued Oudha Koer to recover her proper proportion. In January, 
1894, a decree for Rs. 564-5-4 and interest was passed in his 
favour and to meet this debt Oudha Koer borrowed from one 
Kishan Prasad the amount due, viz. Rs. 587 together with a 
further sum, making in all Rs. 1000, and she gave to Kishan Prasad 
by way of security a mortgage of Manohar Ojha’s interest in 
Pachrokhia, dated the 25th of December, 18 y9, for the whole sum 
borrowed. 

On the 31st of March, 1903, Kishan Prasad obtained a decree 
for the amount then due on his mortgage, and, in execution, he 
purchased, on the 16th of November, 1904, Manohar Ojha’s 
two and two-third annas share in Pachrokhia and he was placed in 
possession. 

Later Kishan Prasad, himself made default in payment of his 
share of revenue of Pachroknia. The appellant as before was 
compelled to pay the whole assessment. He then sued Kishan 
Prasad for his proportion and obtiined a decree for Rs, 698-1-9. 
This decree he executed against the property, which wa; purchased 
by him at auction on the zoth June, 1912. He was placed in 
possession, and he so remained at the death of Oudha Koer in 
I914. ' 

Such was the title to this property set up by the appellant in 
the suit. 

Their Lordships will deal separately with his claim to the 
grove. 


Now, so far, the question as to Pachrokhia, between the respon- | 


dents as reversionary heirs of Manohar Ojha and the appellant 
would depend, primarily at least, upon the question whether the 
mortgage made by Oudha Koer, a Hindu widow, in favour of 
Kishan Prasad was for legal necessity so as to be binding on the 
estate of Manohar Ojha.” And this issue was found in favour of 
the respondents by the Subordinate Judge in the present suit. 


In the High Court, however, the decision against the appellant . 


was based upon another ground, dependant upon a further fact 
which their Lordships now proceed to state. 
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P. C. Immediately upon Kishan Prasad obtaining, on the 31st of 
saga. March, 1903, as above mentioned, his decree for sale on the basis 
Kesho Prasad Of his mortgage of the 2sth of December, 1899, Dhanai Ojha, 


v the then presumptive reversioner to the estate of Manohar Ojha 
1 Sheo Pargash- Sued Kishan Prasad and Oudha Koer for a declaration that the 
Lord Blanesburgh. alienation to him by the widow was without legal necessity, that 
[= that alienation and the decree obtained thereon by Kishan Prasad 
could not affect Pachrokhia otherwise than for the lifetime of the 
widow, and that neither was binding upon the reversionary body. 
And in that suit a decree was passed on arst June, 1904, in the 
plaintiff’s favour as against both the widow and Kishan Prasad. 
This decree affects the appellant’s claim, it is said, in two ways. 
First of all, the purchase by the appellant on the 16th of November, 
| 1904, from Kishan Prasad was subsequent to the decree and it is 
suggested with great force that all that was then purchased by the 
appellant consisted of the rights and interests of the widow in 
Pachrokhia, as these had deen declared by the order of the 21st of 
June, t904. Their Lordships feel the force of this view but they 
do not propose to dispose of this part of the case in reliance 
upon it. 
Like the Court of Appeal they will decide this question on 
the second ground which emerges from the decree of the 21st of 
June, 1904. In their Lordships’ judgment that decree obtained by 
Dhanai as against the widow and Kishan Prasad is binding as 
` between the parties to the present suit. No Court in India can 
now, as the Board think, go behind it, and, as ìt was therein held 
that the transfer to Kishan Prasad was not binding on the estate 
after the death of the widow, the respondents as the reversionary 
heirs are now in their Lordships’ judgment, by virtue of that 
decree, entitięd to possession, The Board agrees with the High 
Court in thinking that this result necessarily fows from the judg- 
ment of their Lordships in Venkata Narayana v. Subbamal {r)° 
delivered by Mr. Ameer Ali. After pointing out that the Indian 
aw permits the institution of suits in the lifetime of the female 
owner for a declaration that an adoption made by her is invalid or 
an alienation effected by her is not binding against the inheritance, 
Mr. Ameer Ali there lays it down that the object of the second 
class of suit as of the first class 
“is to remove a common apprehended injury to the interests of 
all the reversioners, presumptive and contingent alike. . . . In 
both “ the right to sue” is based on the danger to the inheritance 


(1) (t915) L. Ro 42 1. A. 199. 
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common to all the reversioners which arises from the nature of 
their rights,” 

And the law is expounded in the same sense by their Lordships 
in the later case of Janaki Ammal v Narayanasami Aiyar (1). 


They there observe as follows 
“, . . a reversionary heir . . . is recognised by Courts of 


Law as having a right to demand that the estate be kept free from 
waste and free from danger during its enjoyment by the widow or 


other owner for life . . . a reversionary heir thus appealing to’ 


the Court truly for the conservation and just administration of the 
property does so in a representative capacity so that the corpus of 
the estate may pass unimpaired to those entitled to the rever- 
sion,” 

The operation 

‘ig justified by the consideration of keeping the estate intact 
for the person to whom, as reversioner, it shall ultimately and at the 
proper time be determined that the estate shall go.” 

These words, in their Lordships’ judgment, accurately describe 
in relation to this property the suit of Dhanai Ojha which eventu- 
ated in the decree of the 21st of June, t904. That decree is bind- 
ing on the appellant as the successor in interest of Kishan Prasad 
and of the benefit of it the respondents are now Possessed as the 
heirs of Manohar Ojha in the event “ entitled to the reversion,” 
To the present case the application of this principle is obvious and 
eminently salutory. It would be pessimi exempli that the appellant, 
Whose predecessor in interest failed on the same issue and was 
content to accept .the adverse judgment against him, should be 
held entitled, years afterwards, when it might be, much of the 
relevant evidence was no longer available, to raise the same issue 
all over again, Their Lordships of course recognise that the 

principle is less obviously just where it Operates to bind the 
ultimate reversioners by the result of a suit in which a plaintiff 


had failed whose interest, then merely presumptive, never ultimately ° 


matured. The danger of a feigned issue in such a suit is not to be 
overlooked. 

But this danger is mainly serious where the failure of the first 
suit has been brought about- by fraud or collusion where, of course, 
further and different considerations would arise. In their Lord- 
ships’ judgment there is no answer either in principle or in fact 
to the contention of the respondents that the decree of the 2tst of 
June, 1904, is conclusive of their claim to this property, 
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Their Lordships can dispose very shortly of the appellant’s 
claim to the second property in suit—the grove No. 526. On the 
death of the widow the appellant wrongfully took possession of it 


. and he now contends that the property within the meaning of the 


Tenancy Act is “jand held for agricultural purposes” and that 
the period of limitation for a suit to recov rit is, under ssction 79 
of that Act six months only. With the High Court their Lordships 
are of opinion that it is impossible to hold that that section has | 
any application whatever to such a property as the grove in 
fact is, i 

In their Lordships’ opinion the appeal entirely fails: and they 
will humbly advise His Majesty that it be dismissed and with 
costs. 

T. L. Wilson & Co: Solicitors for the Appellant. 

Chapman, Walker and Shephurd: Solicitors for the Res- 
pondents. è 

Appeal dismissed. 


PRESENT: Zord Dunedin, Lord Carson, and Sir John Edge. 


THAKUR CHANDIKA BAKHSH SINGH AND ANOTHER. 
2. 
MADHO SINGH. 


[On APPEAL FROM THE COURT OF THE JUDICIAL CuMMISSIONER OF 


È Oups}. 


Will—- Execution—Interpretation— Witnesses. 


Where a will was made in favour of son-in-law whose wife would have been cut 
out in case of intestacy and: which was produced at once on death and acquiesced 


o 


in by the widow contrary to her own estate : 
Held, that.it was a:genuine and natural will and that it was mere speculation 
to say as to who ought to have witnessed it. 
Kenworthy Brown for the Appellants. 
Dunne K. C. and Dude for the ‘Respondent. 
The judgment of their Lordships was delivered by 
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Lord Dunedin :—~The only question in this case is whether 
a certain will was really executed or not. This point is mooted 
for the first time twenty-five years after the will was executed, and 
that fact necessarily explains to a certain extent the paucity of 
evidence which is available as to the actual facts of execution. 
The will was witnessed by several persons ; death has taken away 
all of them except two, but, as regards those two, they ars both 
quite clear that the will really was executed ; that it represented 
what the testator wished, and that he, although he might not have 
understood some of the flowery expressions, was yet perfectly 
competent to comprehend what, after all, were very simple provi- 
sions. 

The will was produced at once ; it was not kept quiet ; it was 
produced within a very short time for the practical purpose of 
having mutation made of names in the register. The same thing 
happened when there was another change, owing to a death, and, 
again, the will was produced for the purpose of mutation of names. 

In those circumstanées, what really is said ‘against the will? 
It is said, first of all, that it is of an unnatural character, because the 
eventual taker under the will is only a son-in-law. Their Lordships, 
however, are inclined to agree with the view taken by the appeal 
Court that, considering that the reversioner was a person far off, 
a person as to whose own particular identity there must have been 
some considerable amount of doubt, because the pedigree, at that 
time, had not been, so to say, cleared up, it was not unnatural that 
this man should wish that his son in-law should succeed, and it was 
certainly most natural that he should make a will, because, accor- 
ding to the custom of the village, if he allowed himself to die intes- 
tate, his daughter, who was naturally the person whom he would 
have cared for most, would hive been cut out altogether. It is 
also quite clear that not only his daughter, but also his widow, 
who under an intestacy would have been entitled to a life interest 
of the whole, both acquiesced in this will and in proceedings being 
taken for mutation under its provisions. 9 

Then it is said that it is curious that this man did not have any 
of the villagers at the place that he lived in for witnesses. Their 
Lordships do not consider that that fact by itself is at all of suffi- 
cient weight to get over the circumstances which they have already 
mentioned. It really becomes rather a matter of speculation to 
settle who are most likely to be taken as witnesses, The fact. of 
the will does no! seem necessarily to depend on the exactitude of 
the story that is told by the defendant, [he truth is that, if there 
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were only the evidence of the defendant, it might be said that it 
was obviously interested. Their Lordships are therefore i-clined 
to discard the evidence of the defendant as liable to be attacked 
upon the ground of interest, and because weight must be given to 
the fact that he certainly did, in the matter of the pedipree, seem to 
have shown himself a most unreliable person. But that does not 
affect the actual facts, which have been already stated. 

The only other ground is that the will was not produced for 
probate, but those who are conversant with thése matters say that 
that often is not done. . 

On the whole their Lordships do not see any reason why they 
should interfere with the judgment—which seems a very careful 
judgment—of: the Court of appeal, and they will humbly advise 
His Majesty to dismiss this appeal with costs. 

ZT. Polak: Solicitor for the Appellants. 


Barrow, Rogers and Nevill: Solicitors for the Respondent, 


Appeal dismissed. 


PRESENT : Zord Shaw, Lord Phillimore, Sir John Edge, and 
4 Mr, Ameer AL. 
MITRA SEN SINGH AND OTHERS 


v. 
MUSAMMAT JANKI KUAR AND OTHERS 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
: oF OuDa.] 


Compromise—Interpretation—Estoppel—Indian Evidence Act (1 of 1872), 
115—Names, mutation of—Rent, acceptance of. 


SEC. 


Where by a compromise it was provided that the wife of the son would also 
succeed after the mother’s death it was held that what was intended was the crea- 
tion of life estate and a wife who was not proved to have been in existence at 
the time of the compromise could not take advantage of ‘terms thereof, 


Mere mutation of names and acceptance of rent could not operate as estoppel 


‘and a party relying upon such a plea must prove intention on the part of the 
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Opposite party to cause the former to act or believe in a certain way in terms of 
section 115 of Indian Evidence Act of 1872. 


De Gruyther K. C. and Raikes for the Appellants. 
Dube for the Respondents. 
The judgment of their Lordships was delivered by 


Lord Shaw :—This is an appeal from a decree dated the 
roth March, 1919, of the Court of thé Judicial Commissioner of 
Oudb, which reversed the decree dated the 2sth April, 1916, of the 
Subordinate Judge of Fyzabad. 


The appellants are the plaintiffs in a suit for possession of 
certain villages. They also claimed mesne profits, a claim which 
was rightly disallowed and of which no more need be said. What 
remains is the suit for possession itself. Both the Courts before 
whom the suit came in India held that the plaintiffs’ title to the 
villages was proved. Their Lordships are in entire agreement 
with that conclusion. e 

The trial Judge decreed the suit for possession. The 
appellate Court dismissed it on the ground that the appellants 
were estopped from denying all claim of the first respondent to 
hold the villages for life as an under-proprietor without power 
of alienation. The oaly question in the appeal is whether the 
appellants’ suit fails by. reason of this alleged estoppel. In the 
opinion of the Board it does not so fail, and the appellants are not 
estopped. 

The villages are in the Fyzabad district and were the absolute 
property of one Dhup Narain Singh. He was the owner of the 
taluk which embraced them. On his death his wife, Rajau 
Kuar, claimed to be in possession of these villages as pukhtadar. 
Had she been so she would have been an under-proprietor with 
a, right both heritable and transferable. .In May, 1878, this 
question having been raised in Court, was settled by a compromise ; 
and it is to the terms of that compromise that both parties refer. 
These terms are as follows :— 

“In the case noted above I, the plaintiff, have claimed an under- 
proprietary right in 1obiswas share in village Mendhi Salimpur. 
We, the parties, have agreed to these terms, that in village Mendhi 
Salimpur I, the plaintiff, shall remain in possession of the defendant's 
share as under-proprietor during my life-time without the power of 
transfer and sale ; that after -my (the plaintiff’s death) the wife of 
Babu Kalka Bakhsh Singh, my son, shall also enter into possession 
without the power of alienation and sale and any person ather 
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shall have nothing to do with it; that I shall continue to pay the 
Government land revenue and 15 per cent, the profits to the Talug- 
dar defendant." 

Rajau Kuar had possession of the villages under the agreement 
of May, 1878, till her death in rgot, when her rights of course 
came to an end. MuSammat Sunder Kuar, the wife of Kalka Bakhsh 
Singh, under the terms of tie agreement of compromise thereafter 
possessed the villages, but her rights ceased with her death in 
1905. 

As the Judicial Commissioner properly observes in his judgment 
“Kalka Bakhsh Singh is not shown to have had any other wife 
then alive. The limited rights created by the compromise, there- 
fore came to an end on the expiry of the above life estates ; and the 
property, which was the subject of these tights, subsequently 
reverted to the heir and successor in interest of the grantee then 
in existence. As Kalka Bakhsh Singh, the son and successor of 
the grantor, had sold his entire: right, title and interest in the 
property in dispute to the Court of Wards......the vested interest 
he held in the reversion passed by the sale to the Court of Wards, 
who became entitled to that reversion on her death.” 

In 1906 Kalka Bakhsh Singh married a second wife and , there 
is no doubt of the fact that she remained in possession for a period 
of about eight years. Further, there is no doubt that she obtained a 
mutation of names, and that she paid rent with r5 per cent. for 
collection to the talukdar, that is to say, to the Court of Wards. 
It is upon these facts that the claim of estoppel arises. | 

The assertion made when mutation of names was obtained 
was of course erroneous and must have been so to her knowledge. 
Musammat Janki Kuar was entitled neither to be entered in the 
under-proprietary registry as a pukhtadar, nor had she under the 
compromise agreement, which was the sole basis of title which 
could be founded upon, any rights whatsoever to possession of the 
villages. Very possibly what happened was simply that the 
Collector and the offictals charged with the mutation record assumed 
that she, another wife of Kalka Bakhsh Singh, was possessing 


. the same villages on the same title as her predecessor. Two 


officials are examined (one a translator and petition writer in the 
civil Court who identifies the signatures of the Zilladars, the other 
the Zilladar and collector of rates) and they gave evidence that 
the Court of Wards made no enquiries about the status of the 
persons to whom the receipts were issued ot whether the defendant 
was in truth the pukhtadar. 
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The Court of Wards, however, has discovered the mistake which 
has been made and the fact that Musammat Janki Kuar had no 
title whatsoever to the pukhtadari rights ; and the present suit has 
been brought. 

With all respect to the Court of the Judicial Commissioner 
it is difficult to understand how the doctrine of estoppel applies 
to a case of this character. There is no peculiarity in the law of 
India as distinguished from that of England which would justify 
such an application. The law of India is compendiously set forth 
in section 115 of the Indian Evidence Act, Act I of 1872. It 
will save along statement by simply stating that section, which 
is as follows :— 

“When one person bas, by his declaration, act or omission, 
intentionally caused or permitted another person to believe a thing 
to be true and to act upon such belief, neither he nor his represen- 
tative shall be allowed, in any suit, or proceeding between himself 


and such person or his repregentative to deny the truth of that- 


thing.” 

There seems no place upon the facts for the suggestion that 
the Court of Wards has intentionally caused or permitted Janki 
Kuar to believe it to be true and toact upon the belief that she 
was a talukdar orthat she had any right of possession under the 
compromise agreement already alluded to. That point might be 
quite sufficient to dispose of the case. 

But the Court of the Judicial Commissioner goes so far as to 
declare that shat has happened is “ tantamount to a waiver for 
the time being of the right of reversion.” and that “the Court of 
Wards has thus been committed to recognition of the right of 
Musammat Janki Kuar to succeed to the pukhtadari rights under 
the compromise as if she had been the wife of Kalka Bakhsh Singh 
when Musammat Sunder Kuar died.” Their Lordships fail to 
understand how the doctrine of estoppel could ever be founded 
upon for the purposes of the recognition of any such claim or the 
rearing up of any such right. The whole of this doctrine appears 
to be founded simply upon the transaction of taking rent each 
year, but the taking of a rent each year may, and as the Courts 
have properly held, did, bar by estoppel the Court of Wards from 
any claim for mesne profits during the particular year or years for 
which such rent was received. It estopped the Court of Wards 
from maintaining that the lady possessed the property with a liabi- 
lity to account oF possess on any other or further terms than on 


payweut of the rent made and taken. 
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Ee bah But there estoppel stops and it can never ‘be reared up into 

1934. the creation of a pukhtadari right ofa proprietary, heritable, and 
Toy Sen transferable character, nor can it ever create a right of possession 
Jani a of the property for life under the same terms as some other person 

oo had previously possessed it upon. Such foundations of title are 
Lord Shaw. unknown and they can never be created in such a manner. 


st es 


At their Lordships’ bar Mr. Dube ingeniously argued that there 
were, however, other circumstances which might be founded upon 
for the purpose of producing such rights either of permanent 
ownership or possession för“ life. Even were such a thing legally 
possible, it need only be remarked that in cases of estoppel the 
onus of establishing the facts and circumstances from which 
estoppel arises rests upon the person pleading it. No facts and 
circumstances whatsoever, apart from the occupation, appear to the 
Board to have been established in this case. ‘Their Lordships 
must decline to accept statements made in another suit (one which 
was disraissed) on the subject of the payment of mortgages resting 
upon properties. lt is nowhere established that this lady ever 
disbursed any payments of the kind, and it has to be remarked, in. 
conclusion, that she herself, who knew all the facts and the 
circumstances of the situation, did not give evidence in the case. 
On examination accordingly the case for estoppel seems to be ill- 
founded in law, and if it were well- founded in law seems to be 
quite unsubstantiated in fact. 

The decision in the case of Zhe President and Governors of Mag- 

dualen Hospital v. Knotts (1) which was referred to in discussion, 
afforded no help to the respondents because, as observed by Lord 
Selborne, a long term was " attempted to be granted by a charitable 
corporation ata peppercorn rent. Ii any rent had been reserved 
and received however small, the legal relation of a tenancy /7o/7 
year to year would have been created, and the Statute of Limitations , 
could not have run.” 
e Their Lordships will humbly advise His - Majesty that the appeal 
should be allowed. and the decree of the trial Judge be restored 
with costs since that date in the Courts below, and with the costs 
of this appeal. 

Watkins & Hunter: Solicitors for the Appellants. 

Barrow, Rogers & Nevill: Solicitors for the Respondents. 

l Appeal allowed. 


(1) (1879) 4 A» C. 324. 
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(On APP4AL FROM THE HicH Court oF JuDICATUKE AT BoMBAY) 


Naiks in Panch Mahals—Cession of territory, effect of. 
Naiks in Panch Mahals do not hold heritable taluks 


On cession the right recognised by the sovereign state is alone to be consider- 
ed irrespective of the arrangement by the ceding state. 


Dunne K. C. and Parikh for the Appellants. 


Sir G. Lowndes K. C. and Kenworthy Brown for the Respon- 
dent. 


The judgment of their Isordships was delivered by 


Lord Dunedin: In these consolidated appeals the three Sune, 26 
naiks of Tanda, Chandwana and Katwada respectively, sue the et 
Indian Government for a declaration that they are proprietots of 
the whole lands in the talukas belonging to them and that they 
are not bound to accept a lease of the same in the terms offered to 
them by the Government in 1go7, ‘hey admit that they are 
bound to pay a jammabundi or revenue contribution but contend 
that there the right of the Government of India ends. Their demand 
was refused by the District Judge and his judgment was con- 
firmed on appeal by the High Court. 

he lands in question are situated in the Panch Mahals and, 
previously to 1860, were in the domain of Scindia of Gwalior. On 
December rath of that year Scindia ceded this territory to the 

e British Government by a treaty of which Article 3 ‘is as 
follows :— ye 

“The Maharaja transfers to the British Government in. full 
Sovereignty the whole of His Highness’ possession in the Panch 
Mahals and to the south of the river Narbada also Paragna Kum- 
ghar on the Betwa river on the following conditions:—~ 

“st. That for the lands transferred by His Highness, .the 
British Government shall give in exchange lands of equal value 
calculated on both sides on the present gross revenue. 

“3rd. That each Government shall respect the conditions of 
existing leases until their expiry, and that in order that this may be 
made clear to all concerned, each Government shall give to its 
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new subjects leases for the same terms of years and on the same 
conditions as those which they at present enjoy.- 

“ath. That each Government shall give to its new subjects 
‘Sanads‘ in perpetuity for the rent-free lands—the Jageers the per- 
quisites and the hereditary claims (f.e.n ‘Huks and Watans’} which 
they enjoy at present under the other Government.’’ 

Their Lordships will have occasion presently to enquire into 
the circumstances of an earlier date, but, for the moment, they 
pause at this date because what happened in 1860 determines the 
law of the case, This law was most clearly laid down in the judg- 
ment of the Board delivered by Lord Atkinson in the case of 
Secretary of State for India v, Bai Rajdat (x1). Tneir Lordships do 
not propose to repeat what was there said. It was no new law that 
Lord Atkinson laid down. The same had been held in the cases 
of Secretary of State for India v. Kamachee Boye Sakaba (2), and 
Cook v. Sprigg (3). Buta summary of the matter is this; when a 
territory is acquired by a sovereign state for the first time that is 
an Act of State. It matters not how the acquisition has been 
brought about. It may be by conquest, it may be by cession 
following on treaty, it may be by occupation of territory hitherto 
unoccupied by a recognised ruler. In all cases the result is the 
same. Any inhabitant of the territory can only make good in the 
municipal Courts established by the new sovereign such rights as 
that sovereigo has, through his officers, recognised. Such 
rights as he had under the rule of predecessors avail him nothing. 
Nay more, even if in a treaty of cession it is stipulated that certain 
inhabitants should enjoy certain rights, that does not give a title to 
these inhabitants to enforce these stipulations in the municipal 
Courts. ‘The right to enforce remains oniy with the High Contract- 
ing Parties. ‘This is made quite; clear by Lord Atkinson at page 
268, when, citing the Pongoland case of Cook v. Sprigg (3) (supra), 
he says: “ It was held that the annexation of territory made an 
Act of State and that any obligation assured under the treaty with 
the ceding State either tothe sovereign or the individuals is not 
one which municipal Courts are authorised to enforce.” Their 
Lordships have thought it necessary so far to repeat what has been 
said before because the appellants’ counsel sought to make two 
points. He said that Act of State had not been pleaded before 
the Judge of first instance and ought not to be given effect to now. 
Their Lordships think that at least the appellants themselves recog- 

(1) (rors) L. R. 42 1. A. 929; L. L. R. 29 Bom, 625, 

(2) (s859)7 M. T, A. 476. (3) (1899) A. C. 572. 
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nised the true situation when, in paragraph 6 of the plaint, they P. C. 
say : “after the advent of the British rule the ancestors of the 1924. 


tat 
Nayak Vajesingji 
v 


plaintif used to be treated as proprietors of the estates in the same 
way as the othər talukdars in the Panch Mahals.” Butin truth . 

. é E a : Secretary of State 
no plea specifically using the words “ Act of State” is required. for india in Council, 
if there existed a right, either admitted or that could be establish- Pees 

: p Lord Dunedin. 

ed by decree of Court, and that right it was alleged was taken by m 
an Act of State, it would be necessary so specifically to plead, but 

that is not the situation. The moment that cession is admitted 

the appellants necessarily become petitioners and have the onus 

cast on them of showing the acts of acknowledgment, which give 

them the right they wish to be declared. The other point was that, 

in virtue of certain general declarations, the appellants became 

entitled to enforce the treaty. The general declarations will be 
subsequently examined. If they give a right of themselves well 

and good, but they can never have the effect of altering the Jaw as 

above stated ; that is to say, of making the appellants, so to speak, 

a party to the treaty With a right to enforce the conditions of the 

same in a municipal Court. 

The whole object accordingly of enquiry is to see whether, after 
cession, the British Government has conferred or acknowledged as 
existing the proprietary right which the appellants claim. The 
appellants first sought to prove that under Scindia they were pro- 
prietors. The defender retorted that they were merely farmers 
of revenue. Certain documents were produced out of the Gwalior 
repositories and controversy Was raised as to whether they were 
genuine or had been tampered with. Their Lordships, for the 
reasons of law above stated, think it quite unnecessary to consider 
this question because their view of what was the tenure under 
Scindia has no bearing on the question. The view of the officials 
of the Government as to that would influence them to make up their 
minds as to what title should be given or recognised, but even then, 
as far as their Lordships are concerned, it is what they did after 
investigation, not what they thought at investigation, that is matter 
of moment. 

The first touch between the Gavernment of India and these 
people did indeed precede the cession. In 1850°5r, owing to 
frontier troubles, it was thought expedient that a lease of all this 
territory should be granted to the company, who thereupon manage- 
ed the territory, respecting the rights of the inhabitants as they 
found them. As a matter of fact the ancestors of the appellants 
. at that time were the holders of pottas for an unexpired term, 
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these pottas having been granted by Scindia and payments were 
under them made payable to the company. Their Lordships will 
at once, in order to show that they have not b3en swayed by any 
contrary contention, make the concession that the mere fact that 
the document of title held by the appellants is called a potta, and. 
that they executed a kabulyat in similar terms is not conclusive 
of the question of whether they were mere leaseholders, f, bey 
farmers of revenue, or were true proprietors paying a jammabundi 
to the overlord. . The term potta might quite appropriately be 
used for the instrument fixing such jammabundi. The term of 
the existing pottas expired in 1859, and in February 1860 Captain 
Buckle, who was in charge for the Government (who had. by this 
time succeeded the company), granted, on the part of the Govern- 
ment of Scindia, three pottas to the appellants for a period of 
three years from 1860 to 1863. One of these pottas may be taken 
as a sample. The jammabundi for each year is fixed at 
Rs. 5,617 5.3. This was made up of Rs. 5,000 for the “jammabundi 
revenue,” Rs. 217.2.5 for a balance and Rs. 600 a debt dueto 
Jamadar Satarkhan. This last wasan old debt due by the naik 
which the Goveroment was making him pay. Clause 2 provides 
for the naik finding security froma banker, a proceeding unneces- 
sary if the land could have been attached, but quite necessary if the 
lessee was not proprietor but merely a farmer of revenue. Then 
there is a clause binding the naik at the termination of the potta 
to “ hand over” the villages to the Government, 

In 1860, in December, as already stated, came the cession. 
Immediately after the cession the Government set itself to enquire 
what were the estates transferred and what were the tenures of 
their new subjects. This was necessary, first of all, because 
as land of equal value elsewhere was to be ceded to Scindia, it was 
necessary to note the exact value of what had been taken over, 


affect to the terms of the trealy above quoted and in particular 
to the fourth head of the 3rd Clause. Accordingly Captain Buckle, 
who was in charge, was told to make enquiries and furnish exact 


lists, giving particulars of extant leases, also the names of all jaghir- 


dheers and their tenures and all charitable and rent-free holdings. 
Buckle made a report and in this report he enters the appellants 
as mere leaseholders and not as jaghirdhezrs holding proprietary 
interests. No doubt this was,'so to speak, behind the backs of the 
appellants but it is significant as being the foundation of the 


action which followed, The pottas which had been granted 


and also because undoubtedly the Government wished to give 


‘Von, XL] PRIVY COUNCIL 


expired in 1863, consequently they had to be renewed, 
The Government officers proposed some increase of rent, In 
the meantime some outsiders made offers to take leases of 
‘the 3 talukas for a rent preposterously higher than anything 


hitherto received. The naiks had got wind of this and made , 


representation to the Government in August, 1863. Their prayer 
is worded “As Government had been taking care of us they will 
be graciously pleased to grant.us a potta to do which they are 
quite competent.” 

The Government came to the conclusion that they would not 
accept the outsiders’ offer in view of the long time that the naiks 
had had possession and renewed on the same terms. In 1868 the 
question came up again. There was a long enquiry by the Govern- 
ment as to the precise position of the naiks. As an interim 
arrangement a lease was granted on the old terms to endure till 
the survey. This lease also provided for handinz back the villages 
at the expiry of the period. The enquiry dragged on for some 
years, but in 1876 the Government came to a decision that the 
naiks were not entitled to hereditary rights, but might be con- 
tinued as leaseholders so long as they behaved themselves. This 
determination was conveyed tothe naiks by letter of rath June, 
1876, which contains the following passage :— 

“ It appears that under the old rule the pottas, (leases) of these 
villages were also given several times to other people besides these 
naiks, and from this it appears that their status may not be of 
hereditary talukdars ; but for about the last fifty years the vahivat 
(management) has been smoothly carried on by the houses (families) 
of the three naiks under their respective pattas and Meherban 
Propert Saheb and Major Voice Saheb have expressed their opinions 
that the management under the patta may continue with the naiks 
«50 long as they properly take care of the villages. Hence this question 
is.decided accordingly. The pattas of the three talukas are to be 


continued till the survey takes place. Tine Survey Department , 


has taken the trigonometrical Survey of the three talukas and it 
may be suitable to fix the amounts of the pattas, keeping in view 
the trigonometrical measurements at the time of the Survey. No 
hereditary right of the naiks is admitted in the preparation of the 
pattas.” 

In 1881, the survey having been introduced, the Government 
came to a resolution as to what leases should be granted, They 
were to be on a sliding scale calculated on the survey assessment 
and allowing the naiks a ro per cent. margin. This Proposal must 
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P. C. have been communicated to the Naiks, though there is no direct 
1924. evidence to that effect, for in 1883 there is a petition from the 
wow! 


naiks complaining of the proposal as calculated to impoverish 
them ; complaining of the taking away of the forest land, and 
offering as evidence of right a document granted in Scindia’s time. 
This petition was refused in 1883 and the refusal communicated 
Loyd Dunedin. : | 
— to the naiks. In 1887 the question of the forest land arose in an 
acute form. The naiks petitioned against the taking of the forest 
land by the Government. In the petition they really sought to 
re-open the whole question. Thus, in Article 7 of the petition of 
31st October, 1887, they say as follows :— 
“7, If our right is considered by the Government as specially 
that of:ijardar mentioned arove, it is a great mistake ; we have 
the right of ownership over our village, which is handed down 
from generations ; we had been recovering and we have been 
recovering the jamabandi tax, Vaje (payment in kind), etc., from 
our villages in any manner We like. Adso we gave (land) to others 
free from any tax; we had been and have been giving as a loyal 
subject to the late and present Government a certain amount as 
Chauth in lieu of remaining under their protection.” 
This petition was considered, was not sanctioned, and a reply 
sent iv the negative on April 26:h, 1888. Under the Forestry 
Acts the naiks could have appealed against this order, but did ‘not 
do so. 

In 1902 the naiks again sought to raise the whole question 
by sending a memorial to the Government, in which they went over 
the whole ground again and claimed to have proprietary rights. 
This was sent to headquarters, when a report from the Under-Secre- 
tary, infer alia, said as follows :— 

“4. The question as to the proprietary rights of these naiks in 
their villages was fully inquired into and decided in the year 1880, e 
and we are of opinion that no valid reason has now been shown 
for re-opening it after so long an interval of time. We are also of 
opinion that as the status of the memorialists is that of mere lease- - 
holders, holding their leases at the pleasure of Government, their 
claims to the sole proprietary title in the forests within the limits 
of their villages cannot be admitted.” 

And the final determination of the Government was conveyed 
in a resolution of 13th December, 1902 :— 

“ The evidence collected by Mr. Beyts clearly showed that these 
naiks never acquired the position of talukdars, but that they were 
merely leaseholders, and in paragraph r of Government Resolution 
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No. 2,783, dated 31st May, 1880 (copy appended), the following 
orders were passed by this Government.” 

In 1904 there was a final report from the Government officials 
as to the leases, which, as already noticed, had not actually been 
granted. By this time there had been complaints of what the 
naiks had been doing, and some of the officials were anxious that 
no new leases should be granted to the naiks, but that the whole 
villages should be made kasla. The Government, however, deter- 
mined that the naiks should have another chance, and the leases 
were offered, upon which they took the present proceedings. 

It is abundantly clear from what has been above set forth that, 
although the Government officials took great painsto determine 
what was the position of the naiks, they came tothe conclusion 
that their rights were not those of hereditary proprietors. To say 
that is, in view of the law as laid down above, to say enough, but 
their Lordships will notice what has been urged on the other side, 
It is pointed out that the naiks have been in the saddle for a long 
time. This is true, and it is to’this fact that they held their posi- 
tion as leaseholders at all. But for that long possession the villages 
would have been made kasla as others had been. 

Then it is said that, by- the terms of certain proclamations, 
the Government acknowledged the right. The proclamations in 
1852, when there was merely a transference for administration 
purposes, are neither here nor there, When we come to the ces- 
sion the proclamation referred to is in these terms :— 

“ I wish to let you know in time that the laws of the British 
Empire will be in force from the 1st of May next in the Panch 
Mahals. 

* 2, It has hitherto been the practice to reserve Civil suits 
against the lands or houses for arbitration. 

“ 3. That can no longer be the case ; a suit once filed cannot 
Ge'withdrawn unless by the consent of the complainant and the law 
will be enforced. 

“4. Asa friend of all your ancient houses I wish to warn you 
beforehand against debt. If you wish to preserve your present 
position, you should avoid it as the most unfortunate thing which 
can happen to you.” 

Then follows a list of names, among which are persons who 
have had acknowledged to them a real proprietary right, and in 
this list occurs the names of Katwada, Chandwana and Tanda. 
There is also, especially in the naiks’ petition, reference made to 
proclamations made at the time of the Durbar. There are two 
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answers to be made to an argument founded on such documents, 
The first is that a mere general statement that existing rights would 
be upheld could never prevail against exact determinations such 
as have been above set forth. The second is that any statement in 
general terms that rights will be respected must necessarily mean 
as these rights are on investigation determined by the Government 
officials. ‘To suppose that by such general statements in a pro- 
clamation the Government renounced their right to acknowledge 
what they thought right and conferred on a municipal’ Court the 
tight to adjudicate as upon rights which existed before cession, 
is, in their Lordships’ opinion, to misapprehend the law as above 
set forth. It was also urged that the Government had recognised 
certain free grants which had been made in the past by the naiks, 
This is true. But the Government had directed a special head of 
inquiry to be made as to free grants. The wish not to disturb per- 
sons whose tenure had been, de facto, free was a generous policy. 
But to infer from this generosity that the Government was admitting 
that the grants had originally been properly made and that from 
that admission flowed the further admission that the naiks were 
true proprietors is to make a mere inference over-ride a direct state- 
ment. One other matter may be noticed, Tne naiks’ 
susceptibilities seem to have been aroused by the term “ ijardars’* 
being used as to them, and requested that the term “ talukdars” 
should be used. The Government reply is as follows :— 

“ In reply to his petition, dated 26th September, 598, to the 
address of Government, naik Ratansing Pratapsing of Tanda in the 
Dohad taluka of the Panch Mahals District, is informed that 
Government have no objection to his being addressed as ‘talukdar' 
instead of a ‘Patadar’ in official communications, but it should be 
distinctly understood that this concession will not in any way affect 
the orders passed by Government in May, 1880, regarding ne tenure 
of the petitioner’s holding. 

Now, the resolution of 1880 referred to was the foundation of 
‘the proposals as to the ro per cent. margin, which, denying the 
proprietary rights of the naiks, was objected to by the petition 
which was refused in 1883. 

For these reasons their Lordships are satisfied that this appeal 
must be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

‘Their Lordships feel bound to call attention to the state of 
the record. “In the teeth of directions issued from the office no 
trouble whatsoever’ had been taken with the arrangement of the 
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record, and it came before their Lordships in quite a disgraceful P, C.’ 
State of confusion. Had the appellants been successful their 1024. 
Lordships would not have hesitated to disallow in toto the solicitors’ mee 
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Appeal dismissed. 


PRESENT : Zord Atkinson, Lord Skaw, Blanesburgh, Sir John 
Edge, and Mr. Ameer Ali. 


RAJA BAHADUR NARASINGERJI GYANAGERJI P, C. 
D, 1924. 
wy 
RAJA PANUGANTI PARTHASARADHI RAYANIM GARU Fune, 19. 
AND OTHERS, ki 


[On APPEAL FROM THE HIGH Court oF JUDICATURE AT Mapras]. 


Mortgage—Conditional sale—Sale with a condition. 


A transaction which in form was a sale with acondition of repurchase, on 
review of surrounding circumstances such as inadequacy of money advanced as 
price, reservation of mineral rights was held to be a-mortgage-by conditional sale, 
a form of mortgage known and entered into largely in India. 


Clauson K. C. and Navasimham for the Appellant. - 
‘Upjohn K. C. and Kenworthy Brown for the Respondents: 
. the judgment of their Lordships was ‘delivered by 


Lord Blanesburgh : This is an appeal from a decree of the Fune, 19. 
High Court of Judicature at Madras, dated the 24th of February,” aii 
1921, modifying a decree of the Subordinate Judge of Nellore, dated 
the 5th of October, 1918, and made in the original suit No. 1 of 

1917. 

Issues raised by the appellant necessitated in the Courts 
below, and particularly in the Court. of the ‘Subordinate Judge, 
whose judgment their Lordships would at once observe is conspi- 
cuous for its ability, care and completeness, a prolonged investi- 
gation and examination of conflicting evidence. Concurrent 
findings against the appellant on every issue of fact raised by him 
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have however, greatly narrowed the ambit of the dispute as present- 
ed to the Board,.and no more than two questions—difficult and 
important questions it is true—have survived for discussion before 
their Lordships. 

Of these one only has so far been argued. But it raises the 
fundamental dispute between the parties, which may be described as 
an issue as to the true nature of the transaction of the 4th of August, 
1908, between the appellant and the late Rajah of Kalahasti (now 
represented by the respondents his assignees) asa result of which 
the properties in suit passed to the appellant. The transaction is 
evidenced by two documents referred to throughout .the proceed- 
ings as exhibits X and U. Did it effect as contended for by the 
respondents merely a mortgage by conditional sale of the proper- 
ties in suit, or was it as contended by the appellant, an absolute 
sale of these properties to himself, with an agreement on his part to 
reconvey on the strict performance by the Rajah of certain defined 
conditions ? . i 

In this suit the respondents, who has already indicated had 
succeeded as auction-purchasers to the outstanding rights in the 
properties of the Rajah, claimed to redeem them on the footing 
that the transaction in question was a mortgage. Alternatively, 
they claimed to have the properties reconveyed to them upon 
payment of the purchase price on the ground, that if, contrary to 
their main contention, the transaction did amount to an out and 
out sale, the conditions entitling the Rajah to a reconveyance had 
been all complied with by him, and in his shoes they now stood. 

In the trial Court, the respondents succeeded on their main 
case. In the Court of appeal they succeeded on their alternative 
case. The learned Subordinate Judge held that the transaction 
amounted toa mortgage by conditional sale. The High Court 
on appeal felt themselves constrained upon the authorities to hold 
that, in view of the terms of exhibits X and U, the transaction 
must be held to have been absolute sale of the properties to the 
appellant. . But they found also, agreeing in this with the learned 
Subordinate Judge, that the conditions entitling the Rajah toa 
conveyance on that footing had been performed and that the 
respondents, as his successors in interest, were entitled to have 
the properties assured to them on payment of the prescribed price. 

From that order of the HighCourt the present appeal is brought. 
Mr. Clauson for the appellant did not ask their Lordships to 
review the conclusion of “the High Court that all the conditions 
gptitling the Rajah toa reconveyance had been performed. That 
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conclusion—strenuously contested in the Courts below—now P.C. 
rested on concurrent findings of fact which he could not before 1934. 
the Board seek to displace. The appellant’s sole ground of appeal, Raja Narasingerji 
indeed, was that the right to a reconveyance reserved by exhibit U v. 

P 5 : Raja Paouganti. 
was personal to the Rajahand did not pass to any assignee. KAEN 
As, however, the appellants views on this matter raised very Lord Blanesburgh. 
difficult questions of law, and as counsel recognised that no success l 
with them would avail him anything if the respondents were to 
establish before the Board, as they had done before the Subordinate 
Judge, that the transaction with the appellant did in truth amount 
to-a mortgage, Mr. Clauson with the approval of the Board, confin- 
ed his argument to that question on the understanding that, if their 
Lordships ultimately accepted upon it the view in his favour 
taken by the High Court, the substantive issue raised by the 
appellant in his appeal would become the subject of subsequent 
discussion before the Board. 

In accordance with that arrangement the vital question whether 

the transaction in question did or did not amount to a mortgage 
has been fully argued before their Lordships, and with that problem 
alone they now propose to deal. 

It seems to their Lordships that they can dispose of the present 
case with no reference to any oral evidence, other than that of 
surrounding circumstances such as in Lord Davey’ words in 

Balkishen Das v. Legge (1), are clearly required to show in what 
manner the language of the documents was related to existing 
facts. 

To a consideration of these circumstances their Lordships now 
proceed. 

The Rajah of Kalahasti—party to the transaction in question— 
succeeded in 1go5 to the taluk of Pamur. The taluk consisted 
, of 223 villages, and at the succession of the Rajah it wasin a state 
Of the utmost embarrassment. 

It had been for some time in the hands of the Court of Wards, 
but earlier in the same year that Court had handed it back to the 
Rajah’s nephew and predecessor. The property was heavily en- 
cumbered. It was subject to a mortgage of the 2oth of June, 1893, 
in favour of Rajah Venugopal, who in 1899 had obtained a 
mortgage decree in respect of his debt amounting then to about 
6 lakhs. In March, 1908, in pursuanee of his decree, he 

had proceeded to a Court sale of 27 villages part of the taluk, and 
had released thereby a sum of about 334’ lakhs, but that price was 


(1) (1899) L. R. a7 L. A. 58; I, L. R. 32 All. 149. 
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being challenged by the Rajah for inadequacy, and inadequate it 
seems to have been. Nor was the decree-holder content with his 
partial realization, and his purpose was to bring the remaining 196 
villages to sale for the balance of his debt which, with interest, 
then amounted to nearly 6 lakhs, and he had actually obtained an 
order fixing that sale for the 8th of August, 1908. : 


Such was the position when the transaction now in question 
was entered into. It was carried out four days earlier—on the 
4th of August, r908. Six lakhs were required by the Rajah to 
avert a Court sale. The appellant, a rich moneylender of Allaha- 
bad, provided that sum. It was provided after very slight, if any 
inquiry. The transaction, whatever it was properly called, 
was not the result either of any bargaining as to the value of the 
property conveyed or as to the price to be paid. The six lakhs 
were required and they were found. That was all. 


That sum had no relation to the value of the 196 villages com- 
prised in the deed of assurance. On th’ matter the Board are in 
full agreement with both Courts below. As the learned Chief Jus- 
tice points out, the 27 villages had in the previous March fetched 
as much as Rs, 3,46000 and that price was being challenged for 
inadequacy. There was no evidence and no reason to suppose that 
the 27 villages differed materially from the 196 villages still 
remaining unsold, still less that they differed to such an extent as 
to make the value of these 27 villages equal to two-thirds of the 
value of the 196. The evidence as to the gross income of the 
196 villages led to the same conclusion. It was the view of the 
learned Subordinate Judge that the value of these 196 villages 
amounted in 1908 to 15 or 16 lakhs at the least. The learned 
Chief Justice had no hesitation in concurring so far in that view as 
to hold that in August, 1908, 6 Jakhs would have been a most 
grossly inadequate price and much less than ‘could have been 
realised by private sale or even by a Court sale, Their Lordships 
Shave examined the evidence on this subject for themselves and 
they are in entire agreement with the learned Chief Justice as to 
its result. And that is sufficient. They desire to add, however, 
that had it been necessary they would have been prepared to 
endorse in its entirety the finding of the learned Subordinate Judge 
on this point. 


Thus informed of the circumstances surrounding the execution 
of X and U, their Lordships are now in a position to examine 
these documents so as to ascertion from their provisions and 
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they give effect. ui 
Exhibit X, described as an indenture made by way of convey- Bees 
f i ; aja Narasingerji 
ance—their Lordships will refer to it as the -.conveyance—describes v. 
the Rajah as vendor and the appellant as purchaser. It begins 5% Panuganti. 
with a recital of the title of the Rajah to the 196 villages in quese ord Blaneshurgh. 
tion ; it goes on to recite the mortgage of June, 1893; the decree ii 
for sale and tue sale of the 27 villages; and the fact that the 
remaining villages are proclaimed for sale on the 8th of August then 
current. The final recital is as foliows :— 
“ And whereas the vendor has, in order to prevent the property 
being sold in public auction and realising much less than what 
they are actually worth, agreed to convey by private sale the said 
villages to the said purchaser for Rs. 600,000.” 
Their Lordships will return to this recital in due course. The 
conveyance then witnesses that in consideration of Rs. 560, 445 
paid to the decree-holder in satisfaction of his debt and 
Rs. 39,554,7 paid to the vendor, the vendor as beneficial owner p 
grants and conveys the properties, ‘‘ subject to the conditions and 
reservations mentioned below,” to the purchaser, “ his heirs, 
executors, administrators and assigns in fee simple absolutely.” 
Then follow covenants for right to convey, quiet enjoyment, and 
further assurance and for indemnifying the purchaser, &c. 
“ Against all losses, damages, expenses, claims and liabilities 
whatsoever if any which he or they may pay, sustain, incur, or be 
put to by reason or in respect of the purchase thereof.” 
The principal conditions and reservations are :— 
r. All rents are to belong to and be enjoyed by the purchaser 
as from 1st July, 1908. 
2. The vendor reserves to himself the sole right to the minerals 
and mineral rights including marble in the villages and the 
” “tight 
“ To repurchase the said villages as per the agreement of this 
day’s date executed by the purchaser to the vendor, the said right to 
be exercised only on or after the 31st August, r912, and on or before 
the 31st August, 1914, and to be in strict accordance with the 
terms set forth in the document above referred to.” 
In exhibit U, the agreement just referred to, the appellant 
appears as vendor and the Rajah as purchaser. It is expressed to 
be made for the reconveyance of the 196 villages specified in the 
schedule attached to the conveyance, and cl. 1 provides that 
“ The vendor agrees to sell and -the purchaser to purchase the 
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Ee villages mentioned in the conveyance for Rs. 690,000, the said sum 
oe to be paid by the purchaser to the vendor on the 3rst August, 1912, 


Raja Narasingerji the 3rst August, 1913, or the 31st August, rgr4, and not earlier.” 
f By clause 2 the vendor is to execute a deed of sale in favour 
of the purchaser as soon thereafter as the said sum of Rs. 600,090 
Lord Blanesburgh z i j i 
oe is paid to the vendor, and the vendor is to be entitled solely to the 
possession and enjoyment of the villages . . . till such sum 
is paid and a conveyance in due form executed. 

By clause 3 it is provided that if the purchaser fails to pay 
the amount mentioned in clause 2 Jdefore the 31st August, 1914, 
as above mentioned, the purchaser shall lose all his right of re- 
purchase and that agreement shall then cease to be operative and 
valid. Incase the purchaser pays to the vendor the said ‘sum of 
Rs, 600,000 øn the 31st August, 1912, 1913 or 1914, as above set 
forth, and a conveyance in due form is executed, the purchaser is 
to become entitled to all the ‘rents and profits derivable from the 
villages as from the rst day of July, 1912, 1913 Or 19 14 respectively, 

o Clause 4 is very important. Its terms are these :— 

“ Tf after the date of this agreement and before the sale deed is 
executed, the Government take up any portion ofthe land here- 
under agreed to be conveyed under the Land "Acquisition Act and 
award compensation therefor, any compensation so awarded shall, 
unless Government otherwise expressly provides, be deemed to be 
equivalent to 20 years’ rent of the land acquired, and the vendor. 
and the purchaser shall be entitled each to his proportionate 
share of the purchase money. The share of the money due to the 
purchaser being, if need be, given credit for towards the sale price 
of Rs. 6,00,000 already mentioned and agreed upon.” 

Their Lordships do not conceal from themselves the fact that 
the transaction as phrased in these documents is ostensibly a sale, 
with a right of repurchase in the vendor. This appearance, indeed, 
is laboriously maintained. The words of conveyance needlessly 4 
iterate the description of an absolute interest, and the rights of 
repurchase bear the appearance of right in relaton to the exercise 
of which time is of :the essence. 

But a closer examination of the documents discloses their real 
character. Take for example the final recital of the conveyance 
to which reference has already been made. What is its true impli- 
cation? A consideration of the fasts known to both parties makes 
it, their Lordships think, reasonably plain. The parties knew two 
things quite well. First, that 6 lakhs was an absurd purchase price. 
Secondly, that even at public auction the properties could be expect- 
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ed to realise a Jarger sum than that. What then was the implica- 
tion? Surely that the transaction in which they were engaging 
was not a sale but a loan, For notice how that principle is worked 
out. The Rajah has not only an option to repurchase. He is put 
under an obligation to buy ifthe appellant thinks fit to require 
him soto do. The appellant’s 6 lakhs can be recovered by him if 
he chooses to sue upon the Rajah’s contract to repurchase, he 
remaining in possession and enjoyment of the rents and profits of 
the properties until that price is paid. | 

Again, is time of the essence of the exercise by the Rajah of 
his rights in this matter? Clause 4 of the agreement already set 
forth indicates to their Lordships that it is not. That clause 
seems also to be clear enough although it describes an arrange- 
ment very unusual in character. The clause is providing for the 
possibility of the appellant being compulsorily expropriated by 
Government from some part of the property in suit, and the 
receipt by him of the compensation in respect thereof. The com- 
pensation is to be treated as the equivalent of 20 years’ rent ; 
it is to be treated as belonging to the appellant and the Rajah 
according to what would have been their rights sate se to possession 
of the expropriated lands during these years ; the money is to be 
received by the appellant as being in possession, but, if need de— 
these are the critical words—credit is to be given to the Rajah for 
his share by a deduction from the 6 lakhs otherwise payable 
by him on re-purchase. 

These words show that in certain circumstances such credit 
will not be his. But what must these circumstances be. They can 
only be a repurchase more than 20 years after the expropriation. 
But if time was of the essence for such repurchase it could in no 
Circumstances be postponed beyond six years from the date of the 

conveyance, Clearly, therefore; and within the intendment of the 
` documents themselves time is not of the essence in this matter; and 
so soon as that is established all pretence for holding this ostensible 
sale and repurchase to be anything else than a mortgage by condi- 
tional sale disappears, and its establishment reinforces several other 
considerations leading to the same conclusion such as the reserva- 
tion of the right in the conveyance itself; the reservation 
of minerals which is directed, in their Lordships’ view, to a 
restriction on the appellants usufructuary privileges ; the strange 
-covenant of indemnity and the inconsistent and almost unintelligible 
provisions as to the actual time limited for the exercise of the 
Rajah’s so-called right of repurchase, When all these provisions 
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P, C.- of the documents are viewed in -the light:of the surrounding cir- 
1924. cumstances, the inference is, in ‘their Lordships’ view, irresistible 
Saman? 


Raja Ndrasingenji that here a mortgage and a mortgage only was in the direct con- 

templation and intention of both parties to the transaction. 
Such was the conclusion of the Subordinate Judge. Such was 
Lord Blanesbur gh. apparently the belief of the learned Judges of the High Court, but 
TT they felt themselves precluded from giving effect to that belief 
by their’ hesitation to attribute, what their Lordships hold to be 
their real result, to the considerations émerging from the terms of 

the documents to which attention has bere been drawn. 

In these circumstances their Lordships find it unnecessary to 

deal with the numerous authorities upon this subject which they 
have examined. The case in their view is abundantly clear. They 
would only observe before parting with it that, as at present 
advised, - they’ must not be taken to subscribe to the view that 
there has been introduced into the law of India such a radical 
change in the laws of evidence as is suggested by the learned Chief 
Justice, a change which would have the effect of excluding from the 
class of mortgages by conditional sale many transactions which 
before the Evidence Act would have -been held to be within that 
class. 
"The present case with the shifts and devices, to which the 
appellant resorted to deprive the respondents of all their rights 
in the property, if the character of a mortgage could not be 
attached to the transaction, show how serious such a conclusion 
would be. . = o l 

Without most careful consideration their Lordships «would 
hesitate to accept a view which would bear so'hardly on many 
mortgagors expressing their contracts of borrowing in long accepted 
Indian forms. 

The respondents in their Lordships’ judgment: are enititled to , 
‘a redemption decree. They are chargeable with interest at the 
rate of 6 per cent. per annum from the rst of September, 1914, 
down to the date when the six lakhs were paid into Court. The 
appellant will be entitled to the interest ie by. that sum since 
it was so paid in. : 

-On the other hand, the‘appellant must account to the respon- 
dents f6r mesne profits of the properties as from the rst of July, 

` 1914, until actual delivery of possession to the respondents. The 
order of the High Court should be discharged and with these 
variations the decree-of the learned Subordinate: Judge should; in 
their-Lordships’ opinion, be restored, 
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Their Lordships will humbly advise His Majesty accordingly. 
The appellant must pay all the costs of the respondents in the 
High Court and their costs of this appeal. 


H. Polak’: Solicitor for the Appellant. 
Douglas Grant : Solicitor for the Respondents. 


Appeal allowed. 


EXTRAORDINARY CRIMINAL JURISDICTION. 
Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
Mukerji. 


SUBODH CHANDRA ROY CHOWDHURY 
D. 
KING-EMPEROR,.* 


Furisdiction~Application under section 491 of the Code of Criminal Procedure 
(Act V of 1898\—Criminal Appellate Bench, if can entertain application— 


Criminal Procedure Code, Sec. 54 (7\—‘ Reasonable’—* Credible’—~Arrest- 
ing police officer, duty of.—~Reasonable complaint or suspicton—FPresent 


liability to apprehension. 


Per Curiam: The Calcutta Police received two telegrams, the first of which, 


in addition to personal description said ““ wanted for embezzlement’? and the 
second, in addition to suggestions about possible movements, said ““ embezzle- 
ment of money to the value of a couple of lakhs of rupees.”, On these telegrams 


the accused was arrested without warrant : 


Held, that the arrest was illegal. 


* e That the Criminal Appellate Bench of the High Court had jurisdiction to 
entertain and dispose of an application made under section 491 of the Code of 


Criminal Procedure. 


That the telegrams did not contain materials which would justify the arrest 


of the accused without warrant. 


That the first of the two conditions mentioned in clause (7) of section 54 of 


the Code of Criminal Procedure was not satisfied. 


The arresting police officer has under clause (7) of 


the necessary facts before him. 


*Miscellaneous Criminal Case No. 87 of 1924. 


section 54 of the 
above Code, to exercise his own judgment and form his own opinion as to 
whether he should or should not act and to enable him to do so he must have 
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CRIMINAL. ; The words ‘credible’ and ‘reasonable’ have reference to the mind of the 
- person receiving the information.. 
1934. 
ia Per Mukerji, F: To satisfy the requirements of section 54 -clause (7) two 
oe conditions must be present: first, that the person to be arrested has been con“ 
King-Emperor. ` cerned in any act committed at any place out of British India which if committed 


in British India would have been punishable as an offence or against the person 
a reasonable complaint has been made or credible information has been received 
or 2 reasonable suspicion exists of his having been concerned in such-an act ; and 
secondly, that the person is liable for such act to be apprehended or detained in 
custody in British India under any law relating to extradition or under the Fugi- 
tive Offenders Act, 1881 or otherwise. 


The first of these requisites contemplates either the proof of a fact namely the 
fact of the, person having been concerned in the act or‘a reasonable complaint, or 
credible information or a reasonable suspicion of his having been concerned 
therein. .What is a reasonable complaint or suspicion, depends on the circums- 
tances of each particular case but it must at least be founded on some 
definite fact tending to throw suspicion on the person arrested and not on mere 
vague surmise or information. 


What constitutes reasonableness in a complaint or suspicion or credibility of 
an information, depends upon the existence of some tangible proof within the 
cognizance of the arresting police oflicer and he must judge whether it is sufficient 


to establish the reasonableness or credibility of the charge, information or 
suspicion. 


The act must be one for which there is a present liability to apprehensionor de- 
tention in custody in British India under the law of extradition or the Fugitive 
Offenders Act or any otherdaw The issue of some sort of process under the law 


would create such a liability though the process may not have arrived and is not 
available for executios. 


Even if all the conditions necessary to satisfy the requirements of clause (7) of 
section 54 are made out and an arrest is validly and lawfully made, the police 
must forthwith arrest the person abet before a Magistrate. 


Application praying that the bana of the Deputy a in a 
of Police at Jorabagan refusing to give a reasonable bail to the 


petitioner who was detained in police custody, might be set 
® aside. 


Application under section 491 of the Code of Criminal 
Procedure. 


The material facts appear from the judgments, 


Messrs. Pugh, A. K. Bosu and Babu Satyendra Kishore Ghose 
for the Petitioner. 


Mr. B. L. Mitter (Standing Counsel) for the Crown. 


C. A, V. 
The judgments of the Court Were as follows į 
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Walmsley J :—This Rule | was obtained under section 491 of 
the Code of Criminal Procedure. 

The circumstances are as follows :—= 

Subodh Chandra Roy Choudhuri, 2 servant of the Jodhpur 
State was arrested by the Calcutta Police without a warrant on 
August rith. He was produced before the Deputy Commissioner 
on August 13th when an application for bail was practically refused, 
for the sum demanded was prohibitive. 

It appears that the Calcutta Police received two telegrams on or 
about August rrth. The first, in addition to personal description 
said “ Wanted for embezzlement.” The second, in addition to 
suggestions about possible movements, said “embezzlement of money 
to the value of a couple of lakhs of rupees.” This was all the infor- 
mation which the Calcutta Police had when they arrested the man ; 
and the search of his house yielded nothing. Both these tele- 
grams were sent by Police without further specification. 

Since the arrest, and in answer to a telegram from Calcutta, 
telegrams have been received from the Judicial and Political Mem- 
ber of the State Council, and from the Inspector-General of Police, 

‘and from the Resident. The two former give a considerable 
amount of information as to the nature of the charges preferred 
. against the arrested man. 

There is no doubt about the proper procedure in cases of this 
nature. Under section 7 of the Extradition Act there should be a 
warrant issued by the Political Agent to the address of the Chief 
Presidency Magistrate. I can quite understand that that procedure 
may entail an amount of delay which would enable the fugitive to 
escape, That however is a danger against which there is a double 
safeguard. First, there is the one specially appropriate to cases, 
such as the present, namely application to a local Magistrate as 
provided by section 10 of the Extradition Act. Admittedly, 
“gecourse was not had to this procedure. Secondly, there is the 
` wide power of arrest without warrant conferred upon the Police by 
section 54 of the Criminal Procedure Code. Of the clauses in tha 
section the seventh is the one on which reliance is placed for justi- 
fication of the arrest. It is urged that the conditions mentioned in 
that clause are fulfilled and that the arrest was therefore lawful. 

The first question is whether the statements in the telegrams 
"of the r1th constituted credible information or cieated reasonable 
suspicion. Now there was in the telegrams nothing but a bare 

assertion: no details asto how the embezzlement was effected or 
"how it was detected were given, It appears to me that an. assertion 
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like that may suffice for a requisition, but is not enough when the 
conditions suggested by the words credible and reasonable have to 
be satisfied. Those words must have reference to the mind of tha 
person receiving the information, and such bare assertions cannot 
form the material for. the exercise of an independent judgment : 
they are enough only if the receiver subordinates his judgment to 
that of another, consequently I think that the first half of ‘the 
conditions mentioned in the seventh clause is wanting, and that 
the arrest without a warrant was unlawful. 

It is'urged that since then much more information has been 
received. Thatistrue: but the nature of the offence alleged to 
have been committed is still obscure. Charges of forgery and cheat- 
ing have been added, and very likely they are applicable, but the 
statement of facts suggests that the forging and the cheating may 
have taken place in British India. Even now therefore I am not 
prepared to say that all the elements required by the seventh clause 
to section 54 Criminal Procedure Code gre established. As I take 
this view, I need net go into the question whether later details may 
be used to supplement the information on which the arrest was 
made. 

In my opinion the telegrams received on August 11th did not 
contain materials which would justify the arrest of the man Subodh 
Chandra Rai Choudhuri without a warrant. His detention is 
therefore improper : and the order that we must pass is that he be 
set at liberty. 

An objection has been raised to-day as to the jurisdiction 


of this Bench to entertain this application. It appears to me that. 


the Amending Act of last year, Act XII of 1923, made such a great 
change that the rules framed under the Code as it stood before the 
amendment and the practice that formerly obtained have now 


become out of date, and in my opinion the terms of section 491, 


Criminal Procedure Code as it now stands give this Bench 
jurisdiction to entertain and dispose of the application. 

Mukerji J :—I agree. 

The learned Standing Counsel has raised a preliminary objection 
that the Criminal Appellate Bench of this Court has no juris- 
diction to deal with an application made under the provisions 
of section 491, Cr. P. Code, or ‘that, at any rate, having regard to 
the uniform practice which prevails as tothe making of an appli- 
cation under that section before a Judge sitting on the Original 
Side of the Court, this Bench should not pass any order upon the 
present application. With ‘regard to this matter, I should like to 
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say only this: that by the amendment introduced by the Amen- 
ding Act (XII of 1923) to section 498 Cr. P. Code, the.rules framed 
by this Court for dealing with an application. under section 491 
have now become altogether inapposite and judging from the 
context of section 49r Criminal. Procedure Code the Criminal 
Appellate Bench of the High Court being the highest Court of 
criminal appeal or revision has got ample power to deal with the 
application. I propose therefore to deal with the ‘merits. The 
facts of the case may shortly be stated as follows :— 

Subodh Chandra Roy Chowdhury was arrested by the Police 
of Calcutta on the r1th August, 1924, at about 5-30 P, M, He 
was placed before the Deputy Commissioner of Police on the 13th 
August 1924, r2th having been a Sunday, when an application for 
bail was made on his behalf, and it was urged that the arrest and 
detention , were wholly illegal. The Deputy Commissioner of 
Police made an order that Subodh Chandra Roy Chowdhury might 
be released on bail of Rupees two lakhs, to be furnished in ten 
sureties or less. Subodh Chandra Roy Chowdhury was unable to 
avail of the said order, and his brother Sushil Chandra Roy Chow- 
dhury applied to this Court under section 49r of the Code of 
Criminal Procedure and section 107 of the Government of India Act, 
1915, for an order for setting him at liberty, and in the alternative, 
for reduction of the bail. In pursuance of our order Subodh 
Chandra Roy Chowdhury was produced before us. We ordered 
his release on his own bond of Rs. 5,000 and on his furnishing 
four sureties of Rs. 5,000 each or one surety for Rs, 20,000, which- 
ever might be convenient to him, pending our orders on the appli- 
cation in so far as it purports to be one under section 491 Criminal 
Procedure Code. 

It appears that the arrest was made on the strength of two 
telegrams received by the Calcutta Police on or about the rrth 
August, 1924, which ran as follows :— 

“O, T. Jodhpur, 9 Raj. 4 

Police Commissioner, Calcutta 

Subodh Chandra Chowdhury Bengalee of 46 A Bosepara, Bag- 
bazar, Calcutta, wearing eyeglasses, age about 35, bald head, stou- 
tish, white complexion, of the State Audit office wanted for embezz- 
lement, please arrest if found, goes in European habits at times— 
Police.” 

“I, B. Jodhpur, rz Raj. 66. 

Commissioner oi. Police, Calcutta. 

My wire of gth instant regarding Subodh Chandra Roy Chowdhury 
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to your address enguiries show that he may g0 to Chandernagar, 
his wife and children at Calcutta at address given by me in my tele- 
gram embczzlement of money to the value of a couple of lakh 
rupees please search his and his father’s house and attach all valu- 
ables including money......Police.” 

After the arrest the Calcutta Police sent the following telegram 
to the Inspector General of Police, Jodhpur :— 

“Todhpur Raj Police, Jodhpur. 

Your telegrams gth; rrth Subodh Chandra Roy Chowdhury arres- 
ted nothing found on house search application going to be made in 
Calcutta High Court for release on bail wire full details of charges 
preferred and when extradition proceedings expected. Police Cmmis- 
sioner Calcutta.” 

To this, two telegrams were ‘received by the Calcutta Police by 
way of reply, one from the Political and Judicial Member, State 
Council Jodhpur and the other from the Inspector- -General of 
Police Jodhpur. They ran as follows :— 

“ Jodhpur 14-99. 

‘Police Commissioner, Calcutta. 

Thanks for your telegram of the r3th to our > Inspector-General 
of Police. Subodh Chandra Roy Chowdhury was Assistant Trea- 
sury Officer at Jodhpur when he fraudulently obtained from Railway 
Auditor two cheques Nos. B 291780 and 48762 for one lakh each 
and cashed them fraudulently at Ajmeer and Bombay respectively 
and misappropriated the amount. Wanted here under sections 
420, 409 and 467 Indian Penal Code. He should not therefore be 
released on bail. His co-accused under arrest here. Extradition pro- 
ceedings will be sent shortly. Political and Judicial Member State 
Council Jodhpur.” 

“ Jodhpur 14 Raj. 72. 

Police Commissioner, Calcutta. 

Please refer wire of last night from Political and Judicial Mem- 
ber State Council Jodhpur to your address. Offence under section 
4@9 Indian Penal Code non-bailable and in view of the grave 
importance of the offences the bail application of Subodh may 
kindly be opposed. Moreover it is possible he may commit suicide 
or escape beyond reach if left to himself. Inspector-General of 
Police.” | 

It appears also that a further telegram was thereafter received 
by the Calcutta Police from the Bondeni of Jodhpur which ran 
thus :— 

“ Jodhpur Residency, 


ai 
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; Police Commissioner Calcutta. 

. 2021 Reference. Arrest Subodh Roy Chandra (sic) Choudhury 
by Jodhpur Durbar for offence under sections 420, 409 and 467 
Indian Penal Code. Warraat will be sent as soon as possible, mean- 
while kindly do not grant bail. Resident.” 

The arrest as I have said was made on the first two telegrams 
set forth above and itis sought to be justified by reference to 
clause seventh of section 54 of the Code of Criminal Procedure. 
That clause runs thus :— 

“ “ Any person who has been concerned in, or against whom a 
reasonable complaint has been made or credible information has 
been received or a reasonable suspicion exists of his having been 
concerned in, any act committed at any place out of British India, 
which if committed in-British India; would have been punishable as 
an offence, and for which he is under any law relating to extra- 
~ dition or under the Fugitive Offenders Act 1881 or otherwise, liable 
to be apprehended or defained in custody in British India. 

In dealing with the question as to the legality or otherwise of 
the arrest under this clause it would be convenient first of all to 
dispose of an argument based on the decision in the case of 
In:Re Mukund Babu Vathe (1), which has been put forward before 
us. That decision can no longer be treated as good law since the 
addition of clause seventhly to section 54 Criminal Procedure Code 
by section 3 of Act III of 1894 [See Emperor v Huseinally 
Niazally (a)). 

“ To satisfy the requirements of this clause two conditions must 
be present: rst, that the person to be arrested has been 
concerned in any act committed at any place out of British India 
which if committed in British India would have been punishable 
as an offence or against the person a reasonable complaint has been 
* made or credible information has been -received or a reasonable 
suspicion exists of his having been concerned in such an act; and 
‘secondly that the person is liable for such act to be apprehended or 
detained in custody in British India under any law relating to 
extradition or under the Fugitive offenders Act 1881 or other- 
wise. 

The first of these requisites contemplates either the proof of a 
fact namely the fact of the person having been concerned‘in the act 
or 2 reasonable complaint, or credible information or a reasonable 
suspicion of his having been concerned therein. The wording of 
this part of the clause is very similar to that of clause-firstly of the 
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ron matter of Charu Chandra Mazumdar (1) -that the’ section ‘gives a 

— Police Officer personal authority and involves personal responsibility 
Subodh, 

ig: and the reasonablé suspicion and credible information must be 

King- Emperor. . based upon definite facts which the Police Officer must consider for 

Mukerji, 3. himself before be acts under this section, and that he cannot dele-- 


——— 


gate his discretion or take shelter under the belief or judgment of 
another Police Officer. “To provide for cases where one Police 
Officer has to act on a requisition issued: by another Police Officer 
clause ninthly has been added by section ro of the Act XVIII of: 
1923 which restricts the responsibility of the arresting Police officer 
to the conditions mentioned in that clause. In cases however. 
where clause firstly: applies the respon sibility is that of the arrest- 
ing officer himself and the principle laid down ‘in the case of 
Charu Chandra Mazumdar (1) still holds good. This new clause 
does not affect the provisions of clause seventhly and in fact it has 
not been suggested’ before us that it ‘does. The wording of clause 
seventhly clearly indicates that the arreŝting Police Officer has to - 
exercise his own judgment and form his own opinion as to whether . 
he should or should not act and to enable him to do so he must 
have the necessary facts before him. What is a reasonable com- 
plaint or suspicion must depend on the circumstances of each ` 
particular case but it must be af least Sounded on some definite fact 
tending to throw suspicion on the person arrested and not on 
mere vague surmise or information. A general’ definition of what 
constitutes reasonableness in a complaint or suspicion or credibility 
of an information cannot be given ;-both must depend upon the 
existence of some tangible proof within the cognizance-of the arrest- 
ing Police Officer‘and he must judge whether it is sufficient to estab- 
lish'the reasonableness or credibility .of the charge information‘or 
suspicion. The first two telegrams give no facts - whatsoever and 
merely state that Subodh Chandra Roy Chowdhury was wanted for. 
having embezzled a couple of lakhs of rupees. They do not set out 
eZen sò much inthe shape of facts as were set out in the communi- ` 
cation ‘upon which the Police acted in the case of Charu Chandra 
` Mazumdar (1) referred to above. The first of the two conditions 
therefore in my opinion was not satisfied in the present case. 
In my opinion the arrest was not one authorized by law and Subodh 
Chandra. Roy Chowdhury is entitled to his immediate release. 
“Ià view of the materials’ which -the Calcutta Police obtained 
subsequent’ to the-arrest it is necessary to consider the matter further 
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as to whether those materials would -not justify his rearrest, for ČRIMINAL. 
there would be no object in releasing him ifon these materials he TER 
may be rearrested and again put in custody, the consequence of Subedh 
which will probably be a further application to this Court when the 2. 
matter will have to be considered again. King-Emperor. 
The later telegrams judging from the sources from which they Mukerji; F. 


came must be taken as absolute guarantee of the truth of the infor- 
mation conveyed thereby, but they hardly supply the facts which 
the arresting Police Officer must have before him in order to form 
his own opinion as to the complicity of the person to be arrested 
in the act which he has got to consider under the first part of clause 
seventhly of the section. Of these three telegrams the first one 
discloses that the charge against Subodh Chandra Roy Chowdhury 
was that he had fraudulently obtained the cheques and frandulently 
cashed them and misappropriated the amounts of the cheques. It 

_ mentions sections 420, 409 and 467 Indian Penal Code, but sets out 
no allegations as to section 467 Indian Penal Code and gives no 
particulars upon which one can make out whether the acts alleged 
to have been committed amount to offeaces under sections 420 and 
409 Indian Penal Code. The next telegram speaks Only of the 
offence under section 409 Indian Penal Code. The last one 
merely says that Subodh Chandra Roy Chowdhury is wanted for 
offences under sections 420, 409 and 467 Indian Penal Code. If 
one has to form an opinion as to whether these offences have been 
committed or not, the telegrams, I venture to think, will not 
enable him to do so and yet the arresting Police Officer is called upon 
to do so by the first part of the clause in order to make the arrest. 
The position would have been wholly different if there was apy 
credible information that a warrant had been issued for that would 
have been very substantial material justifying the arrest. 

e . Then as to the second condition. The question is what is the 
meaning of the expression “for which he is, under any law relat- 
ing to Extradition or under the Fugitive Offenders Act 1831 of 
otherwise liable to be apprehended or detained in custody 
in British India.” Does this expression only qualify the offence 
and denote its character- for which there may če sucha liability 
or does it indicate a present liability for apprehension 
or detention. In my opinion it means the latter and that the 
act must be one for which there is a present liability to apprehen- 
sion or detention in custody in British India under the law of 
Extradition or the Fugitive Offenders Act or any other law. 
The word is suggests this interpretation. To adopt the other view 
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will lead to absurdities. I propose to give only two illustrations : 
Suppose a Police Officer iw British India receives credible infor- 
mation, that is to say, from one who gives him positive proof as to 
the commission of an offence by a person outside British India 
and the offence is an Extradition offence. If the Police Officer 
believes in the information he would be competent to arrest the . 
offender and keeps him in custody and in fact it would be his duty 
to do so. The arrested person will thus be arrested and detained 
though it may never be in the contemplation of the informant to 
take further proceedings against him and though the authorities 
within whose jurisdiction this offence was committed may never 
think of sending out an extradition warrant or a requisition. In 
my opinion it could never have been the intention of the legislature 
toarm the Police with such powers and L am confirmed in my 
opinion by the provisions in the Extradition Act which the legis- 
lature has made for the arrest and detention of offenders in anti- 
cipation of the ‘issue of warrant or réquisition in such Cases—pro- 
visions which lay down ample safeguards in the shape of Magisterial 


. intervention. Nextly it will be seen that clause firstly speaks of 


cognizable offences only, while clause seventhly includes all acts 
which amount to offence, provided only that they are offences for 
which there is a liability for apprehension or detention under the 


law. A Police Officer in British India cannot arrest without warrant 


a person who has committed a non-cognizable offence, say, forgery 
in British India. Forgery however is an extradition offence. If 
the other view be adopted he would be competent to arrest the 
offender without warrant when the offence has been committed 
outside British India. This would bean anomaly and the ano- 
maly would be greater if the Code of Criminal Procedure applies 
to the State wherein the offence has been committed. The local 
Police will not be competent to arrest the offender without, @ 
warrant and yet the British India Police will have power to do so 
at the request of the local Police. The legislature could never 
have been so unreasonable as to have intended this, In my opi- 
nion the expression contemplates cases in which there is a present . 
liability and not cases in which there may be liability in future for 
apprehension or detention. The issue of some sort of process 
under the law would create such a liability though the process may 
not have arrived and is not available for execution. 

. The legislature has made ample provisions for the arrest and 
detention of persons under similar circumstances. Under the Indian 
Extradition Act (XIV of 1913) ample provision has been made 


VAL KL.) HIGH COURT. 


by chapter III for the surrender of fugitive criminals in cases of 
States other than Foreign States. Under section 7 of the Act 
warrants for extradition offences may be used by Political Agents 
and under section g requisition may be made to the Government 
of India or to any local Government by or on behalf of any State 
not being a Foreign State for the surrender of a fugitive criminal 
in respect of any offence. Under section 10 of the Act certain 
Magistrates in British India are empowered to issue warrants for 
the arrest of fugitive offenders who may. have committed offences 
in any State not being a Foreign State and for whose arrest no 
warrant or requisition has yet been issued, and sufficient safe- 
guards have been laid down for the exercise of the powers so con- 
ferred on the Magistrates by providing for the exercise of a sound 
judicial discretion as to the sufficiency of the materials, and for 
the submission of a report forthwith and prescribing the period 
of detention and making provision for bail. Similar provisions are 
to be found in the Fugitive Offenders Act of 1881 (44 and 45 Vict. 
chap. 69) for the issuing of endorsed warrants and provincial 
warrants—the provisions for issuing provincial warrants corres- 
ponding in some respect to those contained in section 10 of the 
Indian Extradition Act, 

To allow a person to be arrested by the Police when no extra- 
dition warrant has been issued, nor any requisition made and no 


- assistance is sought for from the Magistrate within the local limits. 


of whose jurisdiction the offender is at the time, would be to sub- 


vert the whole law as to arrest of fugitive offenders as contained 


in the Indian Extradition Act which undoubtedly is the law regu- 
lating the procedure to be adopted in the case. 

There is a further matter to which I think it necessary to refer. 
Even if all the conditions necessary to satisfy the requirements of 
clause seventhly of section 54 of the Code of Criminal Procedure 
are made out and an arrest is validly and lawfully made the Police 
must forthwith arrest the person arrested bofore a Magistrate. 
There can be no doubt in this respect, whatever may be the view 
as to the powers of the Police in Calcutta as-to detention of per- 
sons arrested by them in the discharge of their normal duties 
under the Calcutta Police Act. Under that Act power of detention 
for an unlimited period is claimed in the Deputy Commissioners 
by virtue of their being Justices of the Peace. That has been 
doubted by this Court on more occasions than one. Whether there 
is such power or not, it is clear to my mind that when an arrest is 
made under section 54 clause seventhly on the supposition that 
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CRIMINAL. the person arrested is liable to apprehension under the provisions 
isa of the Indian Extradition Act he must forthwith be produced before ' 
a 


a Magistrate ih order that the detention may conform to the provi- 


B rc sions of section 23 of the Act. This does not appear to have been 
King-Eraperor. done in this ‘case. e 
Mubosji, 9. . In my judgment therefore the arrest was improper and the 
ii detention-unwarranted by law and Subodh Chandra Roy Chow- 
dhury must at once be released and discharged from his. bail, | . =: 
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A lease of property covered by Ska by mortgagor pending mortgage suit 
is affected by the-doctrine of lis pendens under section 52 of the Transfer of Pro- 


perty Act. i 
, The powers of a “mortgagor to grant leases after the execution of a mortgage 


axe very limited. He may .make a tease conformable to usage in the ordinary hi 
course of management, for instance, he may create a tenancy from year to year 
ån the casé of agricultural lands or from month to month in the case of houses’; 3 
but a mortgagor cantiot after the date of the mortgage, and in the absence of aa 
express power in that ‘behalf, or the coricurrence of the mortgagee, create, except 
as stated above, & tease or tenancy which will bind: the mortgagee, and if he 
purports to create-such a lease or tenancy,‘ the mortgagee or his transferee may 
proceed to eject the lessee or tenant: Doe v, Maisey (1), and Gibbs v, Cruik- 
shank (2). . , 
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institution of suit by the mortgagee is not binding upon the mortgagee or on the 
receiver appointed in the suit : De Nicholls v, Saunders (1). 


-Payments made by tenants to a mortgagor after a mortgage, but before 
notice of it, must, in order to be valid against the mortgagee, have been made in 
respect of rent which was due atthe time of payment or became due before 
notice of the mortgage : Cook v. Guerra (2); but when a lessee has prepaid to 
his lessor all the rent to become due under the lease and the lessor then mort- 
gages the premises ‘toa mortgagee who neglects to make proper enquiry of the 


lessee, who is in possession, the mortgagee cannot recover any part of the rent . 


reserved by the lease : Green v. Rheinberg (3). 

Suit for arrears of rent. 

The material facts appear from the judgment. 

Messrs. S. N. Bannerjee and H. C. Mazumdar for the Plain- 
tiff. 

Messrs. S. C. Basu, I. B. Sen and J, C. Hasra for the 
Defendants. ; 

The following judgment was delivered by 

C. €. Ghose J: The plaintiff, who is the receiver appointed 
in suit No. 1109 of 1921, is in possession of premises No. 3, Schalch 
Street in the town of Calcutta, whereof the defendant firm are 
the tenants occupying a portion at a monthly rent of Rs. 175. The 
present suit is one for arrears of rent from the month of Jaistha, 
1329 B. S., up to the end of Kartik, 1330 B. S. both inclusive, 
amounting to Rs. 3150. ; 
_ . In their written statement the defendant firm state that the 
demised portion of the said premises is held by them under a regis- 
tered lease dated the 7th December, 1921r, granted by one Nalin 
Chandra‘ Shaw, who is the mortgagor, of whose properties: the plain- 
tiff is the receiver, for a period of five years, commencing from 
the 17th November, 1921, with a further option of two years, ata 
‘monthly rental of Rs. 175, and that as a condition precedént for 


“tie execution of the said lease, the said mortgagor took an ade 


yance of 17 months’ rent, viz, Rs, 2975. The defendant firm 
further state that under the said lease the landlord was to pay 
all municipal taxes, but that there having been? failure 
to pay the- same, they had been obliged to pay .a .sum- of 
Rs. $16--4-0 on account of municipal - taxes, for which 
they are entitled to get credit, They state further that ‘they ate 
willing to pay whatever may be due and owing to the plaintiff. 


after deducting from his claim the said two sums. and further 


(1) (1870) L. R. 5 C. P. $89. (2) (1872) L. R. ZC. P. iga: 
(4) (1911) 104 L. T. 149. 
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Civita + sum of Rs. t98 referred to in paragraphs of the written 
t974; : statement. 5 
Kira It kawih from the evidence adduced in this case that on the 


25th August, 1,19, one Nalin Chandra Shaw executed a mort- 
gage of certain properties, including premises No. 3, Schalch 
C. C. Ghose, 3. Street, in. favour of one Gopiram Bhotica for Rs. 2,00,000 
-7 The morigagee instituted a suit, being suit No. 1109 of 1921, to 
enforce: his mortgage. in that suit the plaintiff was appointed on — 
the 21st September, 1921, receiver of the mortgaged properties. 
The receiver was not to take possession till the end of Novem- 
ber, 1921. On the 7th December, 1921 there was the registered 
lease granted by Nalin Chandra Shaw, which has been referred 
to above, and also as indicated above there was an alleged pay- 
ment of 17 months’ advance rent from Aghrayan, 1328, to Chaitra, 
1329 B. S. On the 16th May, 1922, the receiver served a notice 
upon the defendant firm, asking them to pay the arrears of rent. 
This demand was followed by a further demand on the 14th 
ty 3. September, 1923. On the roth October, "1923; the defendant firm 
wrote a letter to the plaintiff alleging the payment of the said 
_ advance rent. On the rrth October, 1923, the plaintiff's solicitor 
wrote to-the defendant firm, claiming payment of the arrears of 
rent and denying the right of Nalin Chandra Shaw to receive the 
said advance rent or any portion of the same. 

Although oral evidence was taken in this case, the matter 
has been argued before me by the plaintiff’s counsel on the foot- 
ing that it may be taken as admitted that on the 7th December, 
1y2:, the defendant firm had paid to the mortgagor, Nalin Chan- 
dra Shaw, 17 months’ rent in advance and that it was not till the 
17th May, 1922, that notice of the appointment of the plaintiff as 
receiver of the. mortgaged properties was served on the defendant 
firm. Now the lease inthe present case relied upon by the defen- 
dant firm is affected by the doctrine of lis pendens embodied in * 
section s2 of the. Transfer of Property Act. In the second 
place, the powers of a mortgagor to grant leases after the execution — 
of a mortgage are very limited. He may no doubt make a lease 
conformable to usage in the ordinary course of management, for 
instance, he may create a tenancy from year to year in the case of- 
agricultural lands‘or from month to month in the case of houses ; 
but it is well settled that a mortgagor cannot after the date of the 
mortgage, and in the absence of an express power in that behalf, 
or the concurrence of the mortgagee create, except. as stated above, | 
a lease or tenancy which will bind the mortgagee, and if he purports 


Duit & Co. < 


3 
v 


| Von, KL.) HIGH COURT, 


to create such a lease or tenancy, the mortgagee or his transferee 
may proceed to eject the lessee or tenant [See in this connection 
Doe v. Maisey (1) ; Gibbs v, Cruikshank (2)\, If that is so, the pay- 
ment of rent in advance after the institution of the suit on the 
mortgage and indeed by virtue of a lease granted by the mortga- 
gor after the execution of the morigage is not binding upon the 
mortgagee or on the plaintiff as receiver of the mortgaged proper- 
ties. The matter is concluded by authority (See in this connection 
De Nicholls v, Saunders and another (3). Payments made by tenants 
to a mortgagor after a mortgage, but before notice of it, must, in 
order to be valid against the mortgagee, have been made in respect 
of rent which was due at the time of payment or became due be- 
fore notice of the mortgage : Cook v. Guerra (4) ; but where a lessee 
has prepaid to his lessor all the rent to become due under the lease 
and the lessor then mortgages the premises to a mortgagee who 


neglects to make proper enquiry of the lessee, who is in possession, 


the mortgagee cannot recover any part of the rent reserved by the 
lease [See Green v. Rheinderg (5)]. This isso because under the 
doctrine of Daniels yv. Davison (6) the subsequent mortgagee is 
affected with notice of the interest which the tenant had in the 
land [see in this connection Ashburton v. Nocton (7)|. In view 
of these principles, I must come to the conclusion that the lease 
referred to above is not binding upon the plaintiff and that the 
payment of rent in advance is likewise not binding on the plaintiff. 

The result, therefore, is that the plaintiff is entitled to judgment 
for Rs. 3150 less the sum which the defendant firm have paid on 
account of owner's share of the municipal rates and taxes. The 
defendant firm is legally entitled to credit only for the payments 
made by them on account of the owner’s share of the municipal 
rates and taxes and for nothing else, but as the plaintiff has chosen 
to state before me that he ts willing to allow to the defendant firm 
credit for payments made for the owner's as well as the occupier's 
shares of the rates and taxes, the decree will be for a sung of 
Rs. 3150 less the sum of Rs. 816-x4-0 mentioned in paragraph 3 
of the written statement, 1.e, 2333-2-0, with costs on scale No. 2 
and interest on judgment debt at 6 per cent until realisation. 

N. C. Bose: Attorney for the Plaintiff. 

N. K. Dutt; Attorney for the Defendants. 


A, T. M, ; Suti decreed. 
(1) (1828) 8 B & C. 767. (2) (1873) L. R. 8 C. P. 454° | 
(3) (1870) L. R. 5 C. P. ṣ8g. (4) (1872) L; R. 7 C. P. 142. 


(5) (1911) 104 L. T. 149» (6) (1809) 16 Ves. 249. 
(7) (1914) 1 Ch. 274 (290,291). 
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APPELLATE CIVIL. 


e > | Before Sir Ewart Greaves, Knight, Judge, and Mr. Justice 
“SS Chakravacti. | 
rir. NIBARAN CHANDRA ROY AND OTHERS 
16924. I. 
ww NABIN CHANDRA ROY AND OTHERSÉ, 
August, £3. 


Reni—Co-sharer landlord suing for share of rent—Non-recording of the names 
of some of the co-sharers in the landlord’s book—Bengal Tenancy Act (VIII 
of 1885), Secs. 15, 16.—No separate collection by co-sharer—Costs.. 


A coesharer landlord can, in the presence of other co-sharers who are incom- 
petent to realise their rent on account of the provisions of sections 15 and 16 
of the Bengal Tenancy Act, sue for his share of-rent and recover it although there 
had been no sepazate collection before : Nepal v. Mokendra (1), distinguished. 


Ordinarily the parties should get theie costs according to their success or 
otherwise in the litigation. 

Appeal by the Defendants. ° 

Suit for rent, 

The material facts appear from the judgment. 

Babu Gopa? Chandra Das for the Appellants. 

Babu Bepin Chandra Bose for the Respondents, 

The judgments of the Court were as follows: 


August, 13 Chakravarti, J:—This isan appeal by the defendants and 
aa arises out of a suit brought by the four plaintiffs, the owners of an 
one-sixth share of a talug. The other co-sharers were also joined 
as defendants and the plaintiffs prayed for a decree for the entire 
rent in the presence of the other co-sharers. The defence of 
the defendants was that the suit so far as the entire rent was 
claimed was not maintainable because the plaintiffs’ co-sharers, the 
proforma defendants in the suit, were not registered in the landlord’s* ° 
shevista and that so far as they are concerned sections 15 and 16 of 
the Bengal Tenancy Act- would bea bar to their claim. The next 
“contention of the defendants was that the rents for the years i 32 3 
and 1324 were barred because some of the co-sharer defendants 
were brought on the record at a time when the claim for rent for 
those two years would be barred. The Munsif gavè effect to’ this 
*®Appeal from Appellate Decree No. 946 of 1922, against the decree of Babu 
Sarada Kumar Sen Gupta, Subordinate Judge, znd Court, of Tippérah, dated 
the. soth January, 1922,-modifying that of Babu Probodh ‘Chandra Roy, Munsiff, 


tst Court, .at-Comilla, dated.the 13th June, 1921. . 
(2) (1904) |. L. R. 31 Cale, 707. 


\ 


’ 


ti | ie ee: 
Von, XL) HiGH COURT. 


contention and dismisesd the suit. Before the learned Subordinate 
Judge the plaintiffs in the presence of their co-sharers prayed for a 
decree to the extent of their one-sixth share only. The lower 
‘appellate Court has given them a decree but has allowed costs to 
the plaintifis in full on the full amount claimed. Against that 
decree and judgment the defendants have appealed and the learned 
vakil who appears for them has raised three points in support of the 
appeal. The first point is that the plaintiffs as owners of an- one- 
sixth share were not entitled to a decree as there was no separate 
collection of that- share before -the suit was-brought. The second 
contention was that so far as-the rents for the years 1323 and 1324 
were concerned they were barred by limitation and the third point 
is tha!, the plaintiffs ought not to’ have obtained costs for the entire 
rents. dhi 

As to the first point the learned vakil relied upon the case of 
Nepal Chandra Ghose v. Mokendsa Nath Roy Chowdhury (1). A 
reference to that case show$ that in that'case the suit for one-fourth 
share of the plaintiff was dismissed on the ground that the plaintiff 
in that suit claimed as an owner of the entire 16 annas share when 
his interest was found to be 4 annas and that he wanted a decree to 
the extent of his share although the other co-sharers owning the 
remaining 12 annas share were no parties to the suit and Sir Francis 
Maclean points out at page 709 of the report: “It is argued that the 
plaintiff sued originally for the whole 16 annas share, but is found 
entitled only toa 4 anna share of the rent, that his co-sharer land- 
lords are not co-plaintiffs nor defendants, that there is no allegation 
or proof of any arrangement between the landlords and the tenants 
that the tenants should pay each co-sharer-his proportionate 
Share of the entire rent and that, in the absence of any sucti 
arrangement, the suit is not maintainable.” . Here the-circumstances 
pte somewhat peculiar. The plaintiffs have got their names regis- 
tered in the Jandlord’s books, Therefore, so far as they are con- 
cerned they are not barred by the provisions of sections 15 and 
16 of the Bengal Tenancy Act but so far as the owners of the five- 
sixth share are concerned their names are not so registered and 
therefore they are debarred from suing for rent. Under those 
circumstances the plaintiffs-in the presence of those co-sharers 
should be entitled, after proving in the presence of their co-sharers 
that they are owners of the one-sixth share of the 
taluq, to recover rent to the extent of their share. I can see no 
objection on principle that a co-sharer landlord may not in the 
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presence of the other co-sharers who are incompetent to realise 
their rent sue for his rent and recover it although there had been 
no separate collection before. lt cannot be denied that the co- 
sharers may at any time start separate collection of their rent with- 
out any reference to the tenants and that when a suit is brought 
fora share of the rent making all the co-sharers parties and the 
plaintiffs’ share in the property is established I see no reason why 
the plaintiffs. in a suit properly framed, should not get their shares 
of rent. In the prsent case the denial of the plaintiffs’ right te 
recover their share of rent separately would be a total denial of 
their right to recover their share of the rent. We think that this 
contention is not tenable. ; 

The next contention is based on a mis-apprekension that so far 
as the owners of the one-sixth share were concered all the plain- 
tiffs were parties when the suit was originally brought. Therefore 
so far as the one-sixth share is concerned the claim for no portion 
of the rent is barred. With regard to he third contention, how- 


ever, we think that the defendants have a just cause for - 


complaint. The plaintiffs have succeeded to the extent of their 
one-sixth share and there is no reason why the ordinary rule as to 
costs should not prevail and why the parties should not get their 
costs according to their success or otherwise in the litigation. 

The result therefore is that the decree of the learned Subordinate 
Judge is modified as to costs and we direct that the plaintiffs, do 
recover costs of the two Courts below according to their success 
and that the defendants do get costs to the extent of the dismissal 
of the plaintiffs’ claim. 

In. the circumstances, we make no order as to costs in -this 
appeal, 

Greaves J; I agree. | 


ATM > i Appeal diimissed : Decree modified> " 


i‘ AL.) HIGH COUR?, 


ee ‘Mr, Justice Sukrawardy and Mr.. Justice Duval, 


-SHIB CHANDRA TARURDAR AND OTHERS r 


l ` g. 
LAKHI PRIYA GUHA AND OTHERS.* 


Res judicata—Civil Procedure Code (Act V of 1998), Sec. 11 Expl, IV~- 
* Ought’—Test—Ex parte rent decrees — Foint or separate tenancy. 


. Per curiam: Ina suit for rent, the defence was that as there was a division 
ofthe tenancy with the consent and knowledge- of the landlords, the defendants 
were not jointly but severally liable for the rent. The plaintiffs or their predeces- 
sors obtained two ex parte rent decrees against the defendants, one in 1903 and 
the other in 1914. These decrees were joint decrees against all the defendants 
in respect of the entire rent : | 

Held, that the defendants were estopped from setting up the case of a separate 


tenancy. 4 


- 


Per Suhrawardy F: Thereisno hard and fast rule as to what questions 


sHould be regarded as questions that ought to have been raised in the previous - 


suit, But there are several tests which have been applied from time to time 
when such questions have come up for decision. One of the tests is whether by 
raising the question the decree which was passed in the previous suit could have 
been defeated, varied or in any way affected. Ifthe question is of such a nature, 
it must be deemed to be a question which ought to have been raised in the 
provou suit. 


When a matter which ought to have been caised: was not raised, it must be 
taken to be a matter which also ought to or must have been heard and finally 
decided in the previous suit. 


A a in e + . . " . || 
The decision in a previous suit for rent, whether ex parte or inter parties, 


operates as res judicata in a subsequent suit for rent, even for a different period, 


if it decides any question which arises in the suit-or if it omits to decide any gues- 
tion which ought to have been decided if objections were taken by a party. 


Appeal by the seas 

Suit for rent. °° 
4 , The material facts appear, from the judgment of Suhrawardy, J. 

Babus Brajendra Nath Chatterjee and Ramgati Sarkar for thf 
Appellants. |, 

Babus Gunada Glaser Sen, Biraj Mohan “Majundar and Nil. 
kanto Ghose-for the Respondents. 

“ The judgments of the Court were as follows : 


' 
eve 


< *Appeal from Appellate Decree No. 103 of 4922, against the decree of Babu 


Narain Chandra Ghose, Subordinate J udge of ‘Bakargunj, dated the oth August, 
1921, modifying, that of Moulvi, M. Ahmed, Munsiff, 7th Court, at Barisal, dated. 


the ‘318t May, 1920. 
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Suhrawardy, J :—The plaintiffs appellants brought a suit . 


against the defendants for arrears of rent for the years 1321 to 
1324 on the. basis of:a pottah dated the 3rd Sraban: 1301. The 
property in respect of which rent was claimed consisted of 25 kias 
of lands. Defendants Nos. 3 and 4 only appeared and contended 
inter alia that they held a separate 4 annas Aftssya in the 25 Řittas 


and paid rent to the plaintiffs according to their share. They further. | 


denied their liability for the entire rent and claimed that a decree 
in respect of their'4annas share should be passed against them. 


The learned Munsiff before whom the suit was brought gave a . 
decree to the plaintiffs overruling all the objections of the defene | 


dants. The Subordinate Judge of Backergunj on appeal found 
against the plaintiffs on some points. He, first, found that the 
pottah created a tenure not of a composite holding but of several 


hitfas oí Which the land was comprised. He next found that there. 
was Khavij of the g.annas hissya of defendants Nos 3 tog and that . 
they were not liable for the entire rent. As a result of his findings . 


he passed a decree to the effect that one-fourth of the claim -should 
be decreed against defendants 3 to g and the remaining three 
fourths against defendants 1, 2 and 10 to 12. 


The plaintiffs have appealed and it is contended on their behalf 


that the view of the learned Judge onthe construction of the 
pottah and his finding that the dk&ilas produced by the defen- 
dants prove a division of the tenancy with the consent and know- 
ledge of the landlords are not correct. 

With regard to the second point, we are of opinion: that it is 
concluded by the findings of fact arrived at by the Subordinate 


Judge. He has considered the entire evidence, oral and docu-. 


mentary, and come to -the conclusion that it satisfactorily proves 
that the landlords recognised the separate tenancy of the contend- 
ing defendants in respect of the 4 annas Asssya of the property. - 


But the appellants have raised a point of some nicety in connec: * 


tion with the question of res judicata. It appears that the plaintiffs 
of their predecessors obtained two ex parte rent decrees against the 
defendants, one in 1903 and the other in 1914. These decrees 


weré joint decrees against all the defendants in respect of the entire | 
rent. It is argued as a result of these decrees, that the defendants. 


are estopped from setting up the case of a separate tenancy. I have 
considered this matter carefully and I am of opinion that this con- 
tention ought to prevail. It appears that in the suit of 1974 these 


defendants did enter appearance but were absent on the day the 


case was heard and it was decided ex parte. I have looked into the 
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plaint in that suit and it-appéars that the claim of the plaintiffs was ie 
in respect of the entire rent, and the first prayér in the plaint was - 1924. 
that a decree might be passed for the amount claimed against the Shib Chandra 
defendants. A decree was accordingly passed. We are not aware: AH 

: : ; : Lakhi Priya. 
as to what plea the defendants raised in- that case, but in the 


present suit they maintain that they are entitled to object to a joint Suhrowardy, J. 
decree on the ground that their tenancies are separate from those 
of the -other defendants. The question that really arises is as to 
how far the ex parte decrees would operate as res judicata as regard¢ 
the: present contention of the defendants. It is maintained by 
them that the question of separate tenancy was hot a question 
which might and ought to have been raised in the previous suit 
within the meaning of Explanation: IV of section rr C. P. C. 
In my judgment it is a question which should have been 
raised-in defence in the previous suit. It is difficult to lay 
down hard and fast rules as to what question should be regarded 
as questions that ought to have been raised in the previous suit. 
But there are several tests which have been applied from time 
to time when such questions have come up for decisions. One 
of the tests is whether by raising the question the decree which was: 
passed in the previous suit could have been defeated, variéd or in 
any way affected. If the question is of such'a nature, it must be 
deemed to be a question which ought to have been raised in the 
previons suit. Reliance has been placed’ by the respondents on the’ 
case of Madhusudhan Shaha vw. Brae (1). In that case, which 
was decided-by.a Full Court, it was held that a mere state- 
ment of an alleged rate of rent in the plaint in a rent suit in which 
an ¢x parte decree has been obtained is not a statement as to which 
it must be held that it raised an issue between the parties within the’ 
meaning of section 13 of the old Code of Civil Procedure; The ground 
of that decision is that if the plaintiff claims a certain amount 
” fs representing the rent which is due to him and in the plaint gives 
an:account of the amount claimed according to certain rate of reni 
and in the prayer claims-a decree for the amount claimed by him, 
the ex parle decree should not operate. as ves judicata with regatd 
to the rate of rent unless there isa direct issue on the point and 
there is a distinct prayer. for a declaration» of the rate of rent. One 
of the reasons assigned for the view taken-by the Court is that the 
plaintiff may be entitled to the amount claimed on account even 
though the rate of the rent claimed by him be not correct. I do 
not think that that case has any bearing on the present question. 
(1) (1889) 1. L. R. 16 Calce 300. 
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me i If it has any, it is in favour of the appellants, It lays down that if 
1924. : it is prayed in the plaint that a certain right on which the suit is 
Sib Chandra brought is to be declared in favour of the plaintiff that may create 


Lakhi Priya. o 7 judicata. In the previous rent suit the prayer in the plaints was 

es that a decree for the rent claimed may be passed against the defen- 

Balad 3. dants which means that a joint decree may be passed against all 
the defendants and the decree passed gave effect to that prayer. 

- The case which is next relied upon is the case of Woomesh 
Chandra Maitra v. Barada Das Mattra (1), In that case in the 
previous suit rent was decreed at a certain rate which included 
illegal cesses. It was held thatin a subsequent case it is open to 
the defendant to object to the amount of rent claimed on the 
ground that it included illegal cesses, That case may be supported 
on the well-known principle that there can be no estoppel against a 
statute and what is illegal in law cannot be legalised by operation 
of the doctrine of ves judicata. Though some observations in that 
case are quite general, the zafio of that decision is the finding 
that the illegal cesses were never made part of the rent. Tne 
learned Judges rely upon the decision of Mr. Justice Banerjee in 
the case.of Kailash Mondul v. Baroda Sundari Dast (2), which is 
said to hold that the subject matter of two rent suits for different 
periods neing different, the law of ves judicata will not apply. By 
the expression “the subject matter of the two suits being different” 
I understand it was meant that the rent claimed for two different 
periods must be taken to be two different matters. In the case of 
Kailash Mondul (2) the plaintiff had obtained a decree for rent 
against the defendant who had raised various pleas but not the plea 
which he raised in the second case, namely, that the plaintiff was a 
benamdar. The learned Chief Justice (Sir Francis Maclean) on 
these facts held that the decision in the previous suit would not 
operate as ves judicata and one of the grounds he gave was this :— 
“ It is possible that the matter he (the defendant) now desires to set 
yp may not have been within the knowledge of the defendant in 
1878. Can we say then that he (the defendant) is debarred from 
going into those matters now? I think not.” The learned Chief 
Justice further observed that the previous proceedings were not 
placed before the Court and so the Court could not say whether 
that point was raised in it or not. Mr. Justice Banerjee no doubt 
used -certain expressions which are capable of supporting the view 
that in rent suits the subject matters must ex necessitate be different. 
I am unable to agree in this view of the law if that case really 


(1) (1900) 1. L. R. 28 Cale. 17. (2) (1897) |. L. R. 24 Cale. 711. 


expresses it. Ifit is adopted, it would mean that the princlple of Civit, 
ves judicata can never apply to rent suits because in all rent suits the 1924. 
period for which rent is claimed must be different—a view in  Shib Chandra 


conflict with accepted conceptions of law. This case, however, has 
been cited with disapproval in Jamadar Singh V. Serasuddin oa 
Ahamad Chaudhuri (1). In my opinion, the view taken in this  S#hramardy, F. 
-case:seems to be the correct interpretation of section 11 C. P. C. Qn ihi 
another point Mr. Justice Banerjee’s decision in the case of 
Kailash Mondul (2) has been dissented from by the Acting Chief 
Justice in the case of Jamadar Singh (1). Mr. Justice Banerjee had 
put a too narrow construction upon the words of Explanation II 
to section £3 of the old Code, to the effect that a matter may be one 
which might and ought to have been raised in the former suit ; but 
if it is not decided in that suit it would not aperate as ves judicata, 
I think that the correct view is that when a: matter which ought to 
have been raised was not raised it must be taken to be a matter 
which also ought to or mustehave been heard and finally decided 
in the previous suit. Reference may also be made in this connec- 
tion to the case of Atvanmoy Kumar Shak v. Ramjan Ali 
Dewan (3). It was held in that case that a decree for rent passed 
ex parte is not merely an item of evidence but is conclusive as to 
the relationship between the parties. According to the dicta in 
the cases of Woomesh Chandra Maitra (4) and Kailash Mondul 
(2) to which I have referred, the subject-matters of two different 
rent suits being different, the decision in the former suit will not 
operate as ves judicata in the subsequent suit for any purpose with 
the result that all the points decided in the previous case will be 
open for discussion in the subsequent case. But according to the 
decision in the case of Airanmoy Kumar Shaha v. Ramjan Ali 
Dewan (3) the question as to the relationship of landlord and 
e tenant must be taken to be ves judicata in the subsequent suit. 
It therefore follows that the decision in a previous suit for rent, 
whether ex parte or inter partes, operates as ês judicata ina subse- 
quent suit for rent, even for a different period, if it decides any 
question which arises in the suit or if it omits to decide any 
question which ought to have been decided if objections were 
taken by a party. In this view I hold that the plea of ves judicata 
ought to prevail and the defendants are estopped from now 


v, 
Lakhi Priya. 


(1) (1908} I. L. R. 35 Cale. 979; 8 C. L. J. 8z. 

(2) (1897) I. L. R. 34 Calc. 711, 

(3) (1915) 20 C. W. N. 48; L L. R. 43 Cale. 170. 
(4) (1900) I, L. R. 28 Cale, 17. 
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contending that they hold a separate tenancy under the 
plaintiffs. 7 
'. The result of the foregoing conclusion is that this appeal suc- 
ceeds, the decree of the lower appellate Court is set aside and that 
of-the Court of first-instance restored with costs. 

‘Duval J :—I agree, but I would simply decide this gana ‘on 
the third point, namely res judicata. It appears to me that in the 
previous suits the plaintiffs clearly brought the suits on the assump- 
tion that all the defendants were jointly and severally- liable ‘for the 
whole rent. Before that, it is said, according to the plaintiffs, that 
the plaintiffs’ predecessors admitted a separate 4 annas share as 
belonging to these two appellnts. It is not necessary to decide 
whether this was so or not if the case is decided on the basis 
on which I would decide it namely, on- the question- of 
ves judicata. Inthe previous suits of 1903 and 1914,as I have 
said, the plaintifis made their claim against all the defendants 
jointly and severally. These defendants did not appear at all 
in the first suit.. In the second suit they appeared but. put in no 
defence and then withdrew and if they wished to set up the point 
they now urge, they could obviously have done so and’ their not 
having done so under section rr Civil Procedure Code their claim 
to have that matter reopened is barred by the principle of ves judi- 
cata. therefore agree with the order which my learned brothér 
proposes ‘to pass. 


AT. Me | Appeal allowed. 


Before Mr. Justice Newbould and Mr. Justice B. B. Ghose. 


GANGAMONI BISWAS AND OTHERS 
Y. 
RAHJALI, CHOWKIDAR.* 


Annulment—Encumbrance=-Bengal Tenancy Act (VIH of 1885), Secs. 148A, 
- 467—Co-sharer landlord suing for his skare of vent—Substantial Compliance 
with sectton 148A. 


Appeal from Appellate Decree No. 146 of. 1922, against. the decree of Babu 
Jatindra Chandra Lahiri, Additional Subordinate Judge of Bakergang, | dated the 
oth April, 1921, reversing that of Babu Satish Chandra Chakravati, Munsiff, 5th 
Court, at Barisal, dated the roth January,-1920.. 
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The first requisite under section t48A of the Bengal Tenancy Act is that Civit. 
the co-sharer landlord should sue for recovery of the rent due to all the landlords, 


1924. ' 
and, secondly, if he is unable to find out the dues to the other co-sharers he ww 


would be entitled to proceed with the suit for his share only. Gatigamoni ' 


7 Y. 
Substantial compliance with section 148A ofthe Bengal Tenancy Act would Rahjali. i 
not be enough to give the auction-purchaser a title to annul the incumbrance, 
but the terms of the section should be strictly complied with. 


“ Where the plaintiffs sued for their share of the rent alone, and stated that a 
certain amount might be due to the co-sharer landlords and the prayer was that 
under certain conditions a decree for total amount due might be passed : 


Held, that the suit was not in accordance with section 148A of the Bengal 


Tenancy Act, and the decree passed thereunder was not‘a rent decree : Frofulla 
v. Baburam (t) distinguished. eo ` 


Appeal by the Plaintiffs. 


Suit for possession of certain land by annulling an encum- 
brance under section 167 of the Bengal Tenancy Act. 


The material facts appear from the judgment. 


Babus Ramesh Chandra Sen (for Babu Gunada Charan Sen) 
and Someswar Prosad Mukherjee for the Appellants, 


Babu Suresh Chandra Talukdar for the Respondent. 
The judgment of the Court was as follows : 


This appeal is by the plaintiffs and arises out of a suit for 
possession of certain land by avoiding an encumbrance under sec- 
tion 167 of the Bengal Tenancy Act. The whole question depends 
upon the fact whether the suit in execution of the decree under 
which the plaintiffs purchased the property was a rent suit coming 
within the provisions of section 148A of the Bengal Tenancy Act 
so'as to bring into operation all the rights which a purchaser 
obtains at a sale in execution of a rent decree under that Act. 

We have been led through the plaint in the rent suit the mate- 

* fial portion of which is contained in paragraph 4 and paragaph 6. 
In paragragh 4 the, plaint stated.that the rent in arrears due to thg 
plaintiffs alone, who.were  co-sharer landlords, was a certain 
amount and it also stated that the tenants defendants’ dues to the 
cosharers defendants Nos. 2'to 5 for the period in suit may amount 
to 2 certain amount. In paragraph 6 it was stated that on account 
of information having been withheld from the plaintiffs the plaintiffs 
tentatively claimed the amount due in their own share and paid 
court-fees thereon. There was a prayer (ga) which ran thus:—If 
the cosharer landlords defendants pray to the Court to be added 


April, 9. 


(1) (1921) 34 C. L. J. 462. 
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Civtt. ”, as plaintiffs, or if they or the tenants defendants declare in Court 
1924: ; the amount due in their share, to add the same amount to the ` 
G aoi claim and pass a decree for the total amount against the tenants 
o. i = defendants after receiving the deficit courtefees on such additional ` 
Rahja Ip: 


ee amount. It is contended that this plaint was in accordance with 
the provisions laid down in section 148 A of the Bengal Tenancy 
Act applying to East Bengal. This section requires that the | 
cosharer landlord should institute a suit to recover the rent due to _ 
all the cosharer landlords in respect of an entire holding, and it is. 
also necessary that all the remaining cosharers should be made 
parties to the suit, and if he is unable to ascertain what rent is due. 
for the whole tenure or holding owing to the refusal or neglect of, 
the tenant or of the cosharer landlords to furnish correct inform- 
ation the plaintiff cosharer landlords shall be entitled to procead 
with the suit for his share only of the rent. The first requisite is 
that the cosharer landlord should sue .for recovery of the rent due 
to all the landlords, and secondly if he js unable to find out the 
dues to the other cosharers' he would be: entitled to proceed with 
the suit for his share only. a ' 

In the present case the plaintiffs sue for their share of -the 
rent alone, and they state that a certain amount might be 
due to the co-sharer landlords and the prayer is that under 
certain conditions stated in prayer (ga) a decree for the total 
amount due might be passed. This in our opinion is not in 
accordance with section 148A of the Act. Several cases have been 
cited before us of which we need mention only the last, which is the 
case of Profulla Chandra Ghose v. Baburam Mandal (1), on which 
the learned vakil for the appellants contends that the plaint in this 
case should be considered to be one in accordance with section 
1484. But in all these cases the learned Judges clearly point out 
that the plaintiff brought the suit forthe entire rent which he , 
believed to be due for the holding when he brought his suit. We 
do not think that the plaintiffs in the present case framed their 
suit in-that way. It has been contended before us thatit is in 
substance in compliance with the requirements of section 148A. 
But having regard to the fact that these special provisions of the 
Bengal Tenancy Act enable the purchaser to defeat the right ofa 
person who was no party to the rent suit we think that substantial 
compliance with the requirements of the section assuming it to 
be so would not be enough to give the auction-purchaser a title to 
annul the incumbrance, but the terms of the section should be 

(1) (1921) 34 C. L. J. 462. 
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4 
strictly complied with. As that has not been done in this case GIVIN: 
we are of opinion that the judgment of the lower appellate Court is 1924. 
right and the appeal must be dismissed with ‘costs. Gear 
A. T, M. Jah; ` ` Appeal dismissed. Rahjali. 

ORIGINAL CIVIL. 
Before Mr, Justice C. C. Ghose. 
` KUMAR SHANKAR ROY CHOWDHURLI AND ANOTHER Civit. 
2. , 1924. 
weed 
THE HON’BLE Mr. H. E A. COTTON AND OTHERS." Fuly, 7. 


‘Suit, maintainability of—Jurisdiction, question of—Discussion on merits= 
Proceedings of subordinate legislative body, if can be questioned in High 
` Court—High Court, a superior Court of Record—Furisdiction, meaning of— 
President of Bengal Lelislative Council, if immune from jurisdiction of 
High Court—Supplementary estimate—Government of India Act, Sec. 72 D 
` and Rules 15 and 94 of the Rules and Standing Orders—Demand for grant 
7 Decision of President—* Fina? —Quia Timet action—-Necessary ingre- 
` ditnts—Discretion—Right to vote supplies—* Injury’—Application for 
l injunction— Fudge, power of —Spectiic Relief Act (J of 1877), Sec. 45. 
E JA diseusslon as to merits of the questions involved in a suit is necessary 
before a Court can determine the issue as to jurisdiction: Pritchard v. Mayor 
ot. of Bangor (1). 


. The praceedings of a subordinate legislature like the local legislature 
can be questioned in the High Court: Hari v. Secretary of State (2). 


High Court isa superior Court of Record and prima facie no matter is 
® deemed to be beyond the jurisdiction of the High Court, unless it is expressly 
‘shown-to be So. 


=, Application in connection with Suit No. 1846 of 1924, on the original side. 

. - [Note :—Against this order of injunction an appeal was preferred which 
came up for hearing before a Special Bench consisting of Sanderson, C. J. 
N. Chatterjea J, & Walmsley J. on Monday the 21st July, 1924. On the 29nd 
July 1924 in view of the announcement in the Gazette of India, Extraordinary, 
issued on the 21st July 1924, the learned Advocate-General stated that he did 
not think it reasonable to ask the Court to proceed with the hearing of the 
a ppeal preferred by Mr. Cotton. The result was that fhe suit was withdrawn 
and the appeal was dismissed. . . . Rep.) 

(1) (1888) 13 A. C. 241. (a) (1903) I. L. Ri 27 Bom, 424 (439). 
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Civit. The word ‘jurisdiction’? means the authority which the Court has to decide 
10240 matters that are litigated before it, or to take cognizance of matters presented. 
we in a formal way for its decision. 


nay Shankar 
Suma. The President of the Bengal Legislative Council is not immune from the - 


Mr. H. EA A. Cotton jurisdiction of the High Court. 


A suit lies against the President of the Bengal Legislative Council for a decla- 
ration that the motion contained in an item inthe printed list of business: 
of the Bengal Legislative Council is incompetent, illegal and ultra vires 
and cannot affect the rights of the plaintiffs. l 


A figure in an estimate once passed by the Legislative Council cannot be 
altered except as provided by the statutory rules. If therefore Government 
subsequently find that any item has been inadvertently omitted from the 
demands for grants, or that demands which could not be foreseen at the 
time of presenting the Budget have since arisen, or that the provision 
made for any item is likely to prove insufficient, the same formality 
has to be gone through as in the case of the original demand and 
Government has to make a fresh demand known as a supplementary or 
additional demand and submit a fresh estimate to the Legisiative 
Council. ; l 

Supplementary estimates are always looked®upon with partieular jealousy 
by popular legislature because they tend to diminish the control of the legisla» 
turę, and if for large sums, really amount toa breach of contract between the 
Government and the legislature. 

Save and except what is provided for in section 72D of the Government of 
India Act and rule 94 of the Rules and Standing Orders, there cannot be made 
any demand for grant even if His Excellency the Governor makes a recommenda» 
tion for appropriation of provincial revenues on occasions not provided for in the 
said section and the said rule. 

Rule 15 does not exclude the jurisdiction of the High Court. It is 
‘a tule by which the members of the Bengal Legislative Council are 
bound. 

When the President has given his decision on a point of order, his decision is 
‘final, so far as the memberg of the Council are concerned, and it cannot be 
questioned by anybody within the Couricil. 

. Quia Timet Bills are in the nature of Writs of Prevention, to accomplish the 

. ends of precautionary justice and are ordinarily applied to prevent wrongs or, ° 
anticipated mischiefs and not merely to redress them when done, There are two 
necessary ingredients for a Quta Timet action. There must, if no actual 
damage is proved, be proof of imminent danger, and there must also be proved 
‘that the apprehended damage, will, if it comes, be very substantial and irrepare 
table, that is, it must be shown that if the damage does occur at any time, it 
‘ will come in such a way and ‘under such circumstances that it willbe impossible 
-for the plaintiff to protect himself against it, if relief is denied to him ina 
Dua Timet action: Fletcher v. Beiley (1). The power is entirely discretion- 
dry. It is a large power; the greater the power, the more cautious 

- must be the exércise of it. < i 
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The Court in the exercise of its discretion,. is under an obligation to take CIVIL., 
large and liberal views, so that the rights of the subject may be preserved and 1934. 
the constitution as laid down by ‘the Government of India Act safeguacded by tangal 
such means as are in the power of the Court. Kumar Shankar . 


.. 
The tight to vote supplies is the greatest privilege accorded to a legislative Mr. H. E. A. Cotton 
body and any infraction of the rules and regulations guarding the provision as to ad 
the voting of supplies is an‘ injury’ which the plaintiffs in a Br Cepcosontativg 
suit, are entitled to be protected from. 


In disposing of an application for an injunction, the powers of a Judge 
sitting on the Original Side of the High Court are not wholly circumscribed 
by the rules laid down in section 45 of the Spore Relief Act. 


Application for injunction. 


Suit fora declaration that the motion contained in item No. 
6 in the printed list of business of the Bengal Legislative Council 
referred to in the plaint is incomptent, illegal and ultra vires and 
cannot affect the rights of the plaintiffs, for a declaration that the 
and and 3rd defendants are not entitled to the status of ministers 
and are not legally entitled to discharge any of the duties of the 
said office, for an injunction restraining the first defendant from 
putting the said motion before the Council and for an injunction 
against the 2nd and 3rd defendants ‘their servants and agents, 


from drawing any monies by way of salary or otherwise and full 
costs of the Suit. ` 


Messrs. N. Sircar and S. C. Bose for the Plaintiffs, 


Messrs. S. R. Das ( Advocate-General) and B. L. Mitter (Stand- 
ing Counsel) for Defendant No. 1. 


Messrs, S, R. Das and M. N. Bose for Defendant No. 2, 
Messrs. S. R. Das and S. M. Bose for Defendant No. 3. 
” The following judgment was delivered by 


C. C. Ghose J: Thisisan application on behalf of the plain- 
* 4iffs for an order that the first defendant the Honourable Mr. Cotton, July, 7 s 
who is the President of the Bengal Legislative Council, may be 
restrained from putting a certain Motion, being Item No. 6 in the 
Printed List of. Business, before the Bengal Legislative Council at 
its Session which commences to-day at 3 p. m., and for an order 
restraining the second and third defendants, the Honourable 
Mr. Fazl-ul Huq and the Honourable Mr. Ghuznavi, who are the 
Ministers in charge of the Departments of Education and Agricul- 
ture of the Government of Bengal from discharging any duties as 
Ministers, or receiving any payment of salary and for such other 
or further order as to this Court may seem fit and. praper.. 
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- “This application has been brought on immediately after the 
desi of ny judgment this morning in the matter of the applica- 
tion under section 45 of the Specific Relief Act onthe part of Mr, 
J. M. Sep Gupta, praying for an order on Mr. Cotton directi ng 
him to disallow the said motion. For the reasons given by me 
I. dismissed., that. application : : In -ve Jatindra Mohan Sen 
Gupta (1). But the questions raised on the present appli- 
cation are of such great: importance, raising, As it does, 
difficult questions of Constitutional law and procedure which might 
be carried to the highest tribunal, that it- would have been more 
convenient if I were enable to deliver a considered and writtén 
judgment. I felt that my decision might have the effect of creating 
a serious constitutional crisis and that in these circumstances there 
were two courses open to me-(1) that instead of making an inter- 
locutory order of the description asked for, I should try out the 
suit in which the present application has been made within 10 days 
from date, or (2) that this application should be dealt with by me 
on Wednesday next, it being understood that whichever course was 
adopted, the President of the Bengal Legislativa Council should 
stay his hands meanwhile. The learned Advocate-G2neral in- 
formed me however that arrangements had been made, whatever 
that might mean, so that the said item No. 6 might be put as the 
very ‘first item of business before the Legislative Council this 
afternoon and that it wasimpossible to interfere with the order of 
business as it was one which was sanctioned by His Excellency 
the Governor of Bengal. I was not satisfied that the order of busi- 
ness could not be altered and I accordingly desired the learned 
Advocate-General to ascertain if it was not possible for His Excel- 
lency to give the necessary directions in this behalf, assuming that 
a matter like this was not within the competence of the President. 
Itis now 215 P. M. and I have not been informed as yet of the 
result of the enquiry that I desired to be made. The matter is of 
yery great urgency and I must therefore proceed to judgment. 

` The facts giving rise to the present application are more or less 


the same as were raised on the application of Mr. Sen Gupta for 
a writ of Mandamus. Those facts will be found set out in the 


{judgment which I delivered this morning and it wil therefore 


not be necessary for me to repeat the same again in this judgment. 
I desire, therefore, that so far as the facts are concerned, my judg- 
ment in the case of Mr. Sen Gupta may be read as part of this judg- 


(1) (1994) 49 C. L, Je 44. < = wh BR. He 
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ment. This course is rendered all the more necessary because of Civit. 
the shortness of time at my disposal. i 1924. 

The substantial point that has been argued batons me on the nee 


Kumar: Shankar. 
present application is whether, having regard to the provisions of 0 
Mr. H. E. A. Cotton 


section 72 D of the Governmernt of India Actand of Rule 94 of = 
the Bengal Legislative Council Rules and Standing Orders, it is C. C. Ghose, ¥. 
competent to the President of the Bengal Legislative Council to put = 
the said item No. 6 before the Bengal Legislative council at its 
meeting which takes place this afternoon for the consideration of 
the members of the Council. Another equally important point 
which has been the subject of debate before me is that whether 
on the facts of this case this Court has any jurisdiction to make 
an order of the description asked for on the President of the Legis- 
lative Cowncil.. The said item, No. 6 runs as follows :— 
Supplementary Demands for. Grant. 

22.—General Administration (Transferred). . . 

The Honourable Mr. J. Donald to move that a sum of 
Rs. 1,71,000 be granted for expenditure under the, head 22- 
General- “Administration; (I, jaar on oe of salaries of the 
Ministers. Tt get TRA cr bin 
has any jursidiction to tee in this matter. Now, the clause of 
the Government of India providing for exemption from the juris- 
diction of the High Courts runs as follows :—= 

“1 10—The Governor-General, each Governor, Lieutenant Gover- 
nor and Chief Commissioner and each of the members of. the Exe- 
cutive Council of the Governor. General or of a Governor or Lieute- 
nant-Governor and a Minister appointed under this Act, shall not— . 

(a) be subject to the original: jurisdiction of any High Court 
by reason of anything counselled, ordered or.done by any of them 
in his public capacity only ; nor g 

(b) be liable to be arrested or imprisoned . in any suit or 
proceeding in any High Court acting in the exercise of its original 
jurisdiction ; nor p 

(c) be subject to the original criminal Jurisdiction of any High 
Court in respect of any offence not being treason or felony.” 

There is no other provision in the Government of India Act of 
any rules made thereunder excluding the jurisdiction of ‘the High 
Courts. The learned Advocate-General has contended that Parlia- 
ment in passing the Government of India Act and in constituting 
Legistative Councils thereunder, has kept..in view. the English 
coxstitutional principle namely, that the Legislature:is supreme and 
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that neither the judiciary nor the executive should interfere in any 
way with the conduct of business in the Legislative Councils, and 
that having regard to the provisions of Rule 15 of the Bengal 
Legislative Council Rules and Standing Orders, the decision of the 
President of the Legislative Council on a point of order (and it is 
argued that the point raised in the present application isa point 
of order) is final and that it is not open to question in a Court of 
justice. I am perfectly aware of the fact that in England the Legis- 
lature is supreme, but what I have to consider on the present 
application is not whether the English Parliament is supreme, but 
whether the Bengal Legislative Council, which is a subordinate 
legislature and a creation of Parliament, is supreme in the sense 


contended for by the learned Advocate-General and whether the 
L 


jurisdiction of the High Court,‘ ‘so’ far as the President of the 
Legislative Council is concerned, .is_ excluded by statute or judge- 
made law z or by implication. If I have no jurisdiction to entertain 
this suit, it would be obviously improper for me to express any 
opinion on: the merits of the questions, discussed before me, 
though that discussion was necessary before I could determine the 
issue as to jurisdiction [c.f. Pritchard v, Mayor, etc. of Bangor, (1).] 
In my view, the question now before me does not really relate to 
the powers of the local Legislature ; but ifit did; I have no doubt that 
it would have been a legitimate subjectof discussion in this Court 
and I am prepared to hold thatthe proceedings of a subordinate 
legislature like the local legislature can be questioned in this 
Court [see in this connection the observations of Jenkins C. J. in 


Havi vy. Secretary of State for India (2).] But as I say the substan- 


tial question is whether the President of the Council is immune 
from the jurisdiction of this Court. This Court is a superior Court 
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of Record and prima facie no matter is deemed to-be beyond the 


jurisdiction of this Court, unless it is expressly shown to be so. By 
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Jee eS ere ee a: ‘ A IN 
the word ‘jurisdiction’ is meant the authority which the Court 


has to decide matters that are litigated ‘before it, or to take cognis 
zance of matters presented in a formal way for its decision. 


Now, this isa suit of the civil nature and in the Civil Proce 
dure Code it is provided that the Courts shall have jurisdiction to 
try all suits of acivil nature, but from this rule are excepted 
‘suits of which the cognizance is barred by any enactment.’ As 
stated above, there is nothing in the Government of India Act to 


(t) (1888)-53 A. C, 241. 
(1) (3903) |. L. R. 37 Bom: 424 (439). 
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exclude the jurisdiction of this Court. The President of the Bengal CiviL. 
Legislative Council is appointed under the provisions of section sore: 

72C of the Government of India Act, the present President being kaa 


j ; K Kumar Shankar 
a person appointed by His Excellency the Governor, He is the 


holder of an office created by statute and nothing has been shown nn 
to me during the course of the argument, which can remotely sug- 6. C. Ghose, 9. 
gest that the President of the Bengal Legislative Council is immune = 
from the jurisdiction of this Court. As was observed by Bailhache 
J. adopting- the statement of the law by the Attorney-General Sir 
Richard Webster, if any person, whether an officer of State ora 
subordinate, has to justify an act alleged to be unlawful by reference 
to an Act of Parliament or State authority, the legal justification 
can be enquired into in this Court (see China Mutual Steam 
Navigation Co, Ld. v. Maclay (1). Therefore, in my opinion, a 
suit can lie against the President of the Bengal Legislative 
Council. 
The learned Advocate-Ggneral referred to the impolicy of inter- 
fering with the discretion vested In the President of the Legislative 
Council. I have nothing whatsoever to do with questions of 
policy and as regards interfering with the discretion vested in the 
Legislative Council, the point raised really begs the whole 
question. 
I now proceed to consider the substantial question raised before 
me on the construction of the provisions of the Government of India 
Act referred to above and of Rule 94 of the Bengal Legislative 
Council Rules and Standing Orders, and I think it will be’ conven- 
nient if, at this stage, I set out the material sections of the Govern: 
ment of India Act. The first section to which I need refer is 
section 52 of the Act, which runs as follows :— 
‘' 52.--T'he Governor of a Governor's Province may, by notifica- 
á tion, appoint ministers, not being members of his executive council 
or other officials, to administer ' transferred’ subjects, and any 
ministers so appointed shall hold office during his pleasure. e 


Y. 
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There may be paid toany minister so appointed in any pro- 
vince the same salary as is payable to a member of the executive 
council in that province, unless a smaller salary is provided by vote 
of the Legislative Council of the province. 


No minister shall hold office for a longer period than six months, 
unless he is or becomes an elected member of the local 
legislature,” 


(1) (ror8) r K. B. 33 (41). 
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The next section of the Act to which reference may be made is 
section 72C, which runs as follows :— ; 

© »2C.—There shall bea president of a Governor's Legislative 
Council, who shall, until the expiration of a period of a four years 
from the first meeting of the council as constituted under this Act, 
be a person appointed by the Governor, and shall thereafter be a 
member of the Council elected by the Council and approved by 
the Governor : | 

Provided that, if at the expiration of such period of four years, 
the council is in session, the president then in office shall con- 
tinue in office until the end of the current session, and the first 
election of a president shall take place at the commencement of the 
next ensuing session.” E 


Section 72D., upon which the controversy has raged runs as 
follows :— 


“72D.—(1) The provisions contained in this section shall 
have effect with respect to business and procedure in Governor's 
legislative councils. 


(2) The estimated annual expenditure and revenue of the 
province shali be laid in the form of a statement before the council 
in each year, and the proposals of the local government for the 
appropriation of provincial revenues and other moneys in any year 
shall be submitted to the vote of the Council in the form’ of 
demands for grants. The council may assent, or refuse its assent, 
to a demand, or may reduce the amount therein referred to either 
by a reduction of tha whole grant or by the omission or reduc- 
tion of any of the items of expenditure of which the grant 
is composed ; 

Provided that— 


(a) the local government shall have power, in relation to“ anye 
such demand, to act as if it had been -assented to, notwithstanding 
the withholding ofsuch assent or the reduction of the amount 
therein referred to, if the demand relates to a ‘ reserved’ subject, 
and the Governor certifies that the expenditure provided for by 


the demand is essential to the discharge of his responsibility for the 
subject ; and 


(b). the Governor shall have power in cases of emergency to 
authorise such expenditure as may be in his opinion necessary 
for the safety or tranquility of the province, or for the carrying on 
of any department ; and 


(c) no proposal for the appropriation of any such revenues or 


£ 
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other moneys for any purpose shall be made except on the recom- 
n.endation of the Governor, communicated to the Council.” 

Now these provisions relating to the business and procedure in 
Governors’ Legislative Councils mark a great advance in the .direc- 
tion of parliamentary methods, particularly in conceding the right 
to vote ‘supplies.’ There is to be an annual statement of estimat- 
ed expenditure and revenue and the proposals of the local govern- 
ments for the appropriation of provincial revenues and other 
moneys in any year are to be submitted to the vote of the council 
in the form of demands for grants. The council may assent or 
refuse its assent to a demand or may reduce the amount demanded 
either by a reduction of the whole grant or by the omission or 
reduction of any of its items. A proposal for appropriation of 
revenue is*not to be made except on the recommendation of the 
Governor, communicated to the council. The voted ‘grants’ 
only cover the kind of expenditure which in England is made 
out of ‘moneys provided by Parliament.’ It is also provided 
in section 72D that certain charges of a special or recurring 
character, which are set out in the section itself, are outside 
the range of voted ‘grants’. This distinction will be recog- 
nized by every student of constitutional history as correspond- 
ing roughly to the English distinction between ‘charges on the 
votes’ and ‘charges on the Consolidated Fund’. So far the proce- 
dure is based on English practice; but the Executive 
Governnient is given exceptional powers of authorising expen- 
diture in case of need. If a demand relates to a Reserved 
subject and the Governor certifies that the expenditure is 
essential to the discharge of his responsibility for the subject, 
the local government has power in relation to any demand to 
act as if it has been assented to, notwithstanding the withholding of 


ethe assent or the reduction of the amount asked for. The Governor 
8 


also has power in cases of emergency to authorise such expendi- 
ture as may be in his opinion necessary for the safety or trans 
quility of the province or for the carrying on of any department. 
The provisions of this very important section are left to be 
worked out in detail by statutory Rules and Standing Orders, 
The Standing Orders are to supplement the Rules and must not be 
inconsistent with them. They are to be made in the first instance 
by the Governor-in-Council, but may be altered by the local 
legislative council with the assent of the Governor. 

These being provisions of the Government of India Act, to 
which it is necessary for me to refer for the purposes of this judg- 
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Civic ment, I now turn to the Rules and Standing Orders made in 
1024. virtue of the authority conferred by the Act, Elaborate provis 
ws 


r Shankar SiONs ‘are made in the Rules and Standing Orders for the 
conduct of business in the legislative councils. - 
ae In Rule rq the limitations on debate are set out and in 
CC, eee F Rule rg it is provided that the President shall decide all points of 
order, which may arise and that his decision shall be final. It is 
also provided that any ‘member may at any time submit a point 
of order for the decision of the President, but in doing sa shall 
confine himself to stating the point. 

Rule 21 provides that a list of business for the day shall be 
prepared by the Secretary and shall be circulated to all members 
and that no business not included in the list of business for the day 
shall be transacted at any meeting without the leave of the 
President, 

Rule 37 indicates the procedure to be followed by which 
motions can be brought forward before*the Legislative Council. 

Rule 38, which has been so often referred to before me, 
runs as follows :—~ 

“ Except as otherwise provided in the Rules, the President shall 

_ decide on the admissibility of a motion. The President may 
disallow any motion when in his opinion it does not comply with 
the rules or Standing Orders.” 

Rule 39, which is also equally important, runs as follows :— 

“A motion must not raise a question substantially identical with 
One on which the council has given a decision in the same 
session.” 

Rule 70 relates to the moving of Resolutions and power is 
given by Rule 71 to His Excellency the Governor to disallow any 
resolution or any part of a resolution. 

Rule 85 runs as follows :— 9 

“ A statement of estimated annual expenditure and revenue of 
the province (hereinafter referred to as the budget) shall be present- 
ed to the council on such day as the Governor may appoint,” 

Rule 87 runs as follows :— 

“ (1) A separate demand shall ordinarily be made in respect of 
the grant proposed for each department of the Government, 
provided that the Finance Member may in his discretion include in 
one demand grants proposed for two or more departments, or 
make a demand in respect of expenditure, such as Famine 
Relief and Insurance and Interest, which cannot readily be classi- 
fied under particular departments. Demands affecting reserved 
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and transferred subjects shall, so far as may be possible, be kept 
distinct. 

(2) Each demand shall contain, first, a statement of the 
total grant proposed, and then a statement of the detailed estimate 
under each grant, divided into items. 


(3) Subject to these rules, the Budget shall be presented in 
‘such a form as the Finance Member may consider best fitted for its 
consideration by the Council,” 

The next Rule to which I need refer is Rule 88, which is in 
these terms: - 

“ The Budget shall be dealt with by the council in two stages, 
namely :— 

(1) a general discussion ; and 

(2) the voting of demands for grants.” 

Rule 89 is in these terms :— 


“ (1) Ona day to be appointed by the Governor subsequent 
to the day on which the Budget is presented’ and for such time as 
the Governor may allot for this purpose, the Council shall be at 
liberty to discuss the Budget as a whole or any question of 
principle involved therein, but no motion shall be moved at 
this stage, nor shall the Budget be submitted to the vote 
of the Council, 


(2) The Finance Member shall have a general right of reply at 
the end of the discussion. 

(3) The President may, if he thinks fit, prescribe a time-limit 
for speeches.” 

Rule go runs in these terms :— 

“Not more than twelve days shall be allotted by the Govern- 
ment for the discussion of the demands of the Local Government 
for grants. 

(2) Of the’ days so allotted, not more than two days shall be 
allotted by the Governor to the discussion of any one demgnd. 
As soon as the maximum limit of time for discussion is reached, the 
President shall forthwith put every question necessary to dispose 
of the demand under discussion. 

(3) On the last day of the allotted days at 5 o’clock the Presi- 
dent shall forthwith put every question necessary to dispose of all 
the outstanding matters in connection with the dėmands for 


grants.” l 
The next Rule which I need refer tois Rule 91 which ruhs -as 


follows ;+——- 
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Civir. ‘ No motion for appropriation can be made except on the. 
1924.1 recommendation of the Governor communicated to the Council. 

ee (2) Motions may be moved at this stage to omit or reduce. 


Kumar Shankar Í : 
any grant or any item in a grant, but not to increase or alter the 


pê destination of a grant. 
C. C. Ghose, 9. (3) When several motions relating to the same demand are 
a offered, they shall be discussed in the order in which the heads to - 
which they relate appear in the Budget. l 

. (4) No motions shall be made for the reduction of a grant as 
a whole until all motions for the omission or reduction of defis. 
nite items within that grant have been discussed.” 

Rule 92 runs as follows :— 

“ Tf the local government or the Governor exercises the power 
conferred by section 72 D (2) provisos (a) and (b), of thè Gover- 
ment of India Act in regard to demands refused or reduced by the 
Council, the Finance Member shall, as soon as may be thereafter, - 
lay on the table of the Council a statement showing the action 
under section 72D (2), proviso (a), with a copy of the certificate 
granted by the Governor, but no motion may be made in regard 
to that action.” 

Rule 93 runs as follows :— 

“When money has been spent on any service for which the 
vote of council is necessary during any financial year in excess of 
the amount granted for that service and for that year, a demand for 
the excess shall be presented to the council by the Finance Mem- 
ber, and shall be dealt with in the same way by the council as if it 
were a demand for a grant.” 

Rule 94 is in these terms :— 

“(r) An estimate shall be presented to the Council fora 
supplementary or additional grant when.. 

(i) the amount voted in the budget of a grant is found to be 
insufficient for the purposes of the current year; or ' 

dii) a need arises during the current year for expenditure for 
which the vote of Council is necessary upon some new service 
not contemplated in the budget for that year. 

(2) Supplementary or additional estimates shall be dealt 

- with in the same way by the Council as if they were demands 


Ue 
Mr. H. E. A. Cotton 


for grants.” 

The real controversy has raged round the provisions of Rule gq, 
which I have just set out, taken along with the provisions of section 
72D of the Government of India Act. It is contended, having regard 
to the facts which are set out in my judgment in the matter of the 
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application of Mr. Sen Gupta,that it is not competent to Mr. Cotton 
to include in the agenda the motion which stands in the name of 
the Hon’ble Mr. Donald. The argument is putin this way: It 
is contended that before the financial year commences, a statement 
of the estimated annual expenditure and revenue of the province 


= has got to be placed before the Legistative Council, that is to say 


one statement of the estimated annual revenue and expenditure, 
commonly called the ‘Budget’ has got to be placed before the 
Legislative Council. The provisions in the Budget relating to the 
appropriation of revenues and other moneys must be submitted 
to the vote of the Council in the form of demands for grant. A 
particular demand for the grant of salaries of the ministers having 
been once rejected, by the Legislative Council at its meeting held 


. on the 24th March, 1924, itis argued that it is not now competent 


4 


to the Government to put forward a fresh demand for the grant of 
salaries to ministers, unless that damand can be brought within 
the four corners of Rule 94 of the Bengal Legislative Council 
Rules and Standing Orders. It is also pointed out that having 
regard to the plain and unequivocal language of Rule 94, the 
supplementary demand for grant of salaries to Ministers, in respect 
of which Mr. Cotton has admitted Mr. Donald’s motion, can never 
be included within the category of demands referred to in Rule 94 
and that this Court, therefore, has undoubted jurisdiction to prevent 
the President of the Bengal Legislative Council from allowing such 
a demand to be put before the council. 


I have already indicated that in addition to Mr. Cotton there 
are two other defendants in this suit, namely, the two Ministers. 
As regards the Ministers, I desire to say at once that I am not 
satisfied on the grounds which have been urged before me that so 
fär as this application is concerned there is any reason for asking 
for any order against the Ministers at this stage. I must, therefore, 
dismiss the present application, so far as the Ministers are con- 
cerned. . 


On behalf of the Hon'ble Mr. Cotton, I have heard an ela- 
borate address by the learned Advocate-General and he has sub- 
mitted the following propositions for my consideration :— 


(a) Thatin disposing of the present application against Mr, 
Cotton I should follow the same principles as were followed by me 
in the application for the Writ of Mandamus. 


(b) That the present plaintiffs have not been able to satisfy 
the Court that they have made any demand whatsoever on Mr. 
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Cotton and that Mr. Cotton has distinctly determined to refuse the 
demand of the plaintiffs. 

(c) That the plaintiffs have failed to satisfy the Court that they 
have any interest whatsoever in this matter which is likely to be 
injured by Mr. Cotton putting Mr. Donalds motion before the 
Bengal Legislative Council this afternoon. 

(d) That the President of the Bengal Legislative Council, 
has under the Rules complete discretion in the matter and that 
having regard to the provisions made in the Rules and Standing 
Orders for points of order being raised by members of the council 
and having regard to the express provisions of Rule 15, this Court 
will not interfere with the President in the discharge of his 
duties. 

(e) That there is nothing whatsoever in the Goverment of 
India Act or in the Legislative Council Rules and Standing Orders 
to prevent a motion for appropriation of provincial revenues for 
a particular object being made at any time before the Legislative 
Council, provided it is in compliance with the provisions of Rule 
39. ; 
The learned Advocate-General in conclucing his observations 
pointedly drew my attention to section 52-of the Government of 
India Act and contended that having regard to the events that 
had happened, namely, the total refusal of the salaries of the 
ministers at the meeting of the Bengal Legislative Council held 
on the 24th March, it was competent to his Excellency the Gover- 
nor to direct that there should be paid to the Ministers whose 
salaries had been refused by the Legislative Council, the same 
salaries as were payable to the members of His Excellency’s Exe- 
cutive Council and that it was not really necessary to bring for- 
ward again any demand for grant of salaries to the Ministers and 
that if His Excellency has given directions for a motion for | 
appropriation of revenues to be brought forward in the manner 
indicated in item 6 in the agenda, it was because His Excellency 
desired to do every courtesy to the members of the Bengal Legis- 
lative Council and because and as constitutional ruler he was 
anxious to give the members of the Legislative Council a further 
oppottunity to consider the matter. 

With reference to these last observations of the learned Advo: 
cate-General, I desire to say at once that the question he has indi- 
cated is not before the Court at the present moment and I refuse 
to pronounce any opinion on the legality or otherwise of the action 
which may be taken to pay the Ministers whose salaries had been 
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refused by the Legislative Council the same salaries as are payable” 


to the members of His Excellency’s Executive Council. It is not 
my province, nor is it my remotest desire, sitting here in this 
Court, to refer to any action that has been taken or that may be 
taken by His Excellency the Governor of Bengal. I am not con- 
cerned with any discussion about His Excellency’s acts and I must 
enter my protest against any reference being made in my Court 
to the same, 

1 now proceed to consider Mr. Advocate-General’s arguments, 
and in considering them I shall first take up for discussion his 
argument under head (e), Iam wholly unable to acceed to the 
learned Advocate-General’s argument that a proposal for appropria- 
tion of provincial revenues can be made at any time before the 
Legislatife Council. The principle underlying section 72D of the 
Government of India Act is, as I understand, as follows :— 

A figure in an estimate once passed by the Legislative Coun- 
cil cannot be altered, except as provided by the statutory rules. 
If therefore Government subsequently find that any item has 
been inadvertently omitted from the demands for grants, or that 
demands which could not be foreseen at the time of presenting the 
Budget have since arisen or that the provision made for any 
item is likely to prove insufficiént, the same formality has to be 
gone through as in the case of the original demands and 
Government has to make a fresh demand known as a supple- 
mentary or additional demand and submit a fresh estimate to 
the Legislative Council. That such should be the case is only 
natural, considering the fact that the original estimates are framed 
from 6 to 8 months in advance of the actual occurrence of the 
facts and the nature of the charges for which provision has to be 
made is so vast and varied. As. Col, Durell points out in his 
book on Parliamentary Grants, Chapter 1, p. 49, “It is a sound 
principle, that one, and only one, estimate of national expenditure 
should be laid before Parliament during each session ; for »to 
render Parliamentary control effectual, it is necessary that the 
House of Commons should have the money transactions of the 
year presented to it in one mass and in one account.” Supplemen- 
tary estimates are always looked upon with particular jealousy 
by popular legislature because they tend to diminish the control 
of the legislature, and if for large sums, really amount to a breach of 
contract between the government and the legislature. (If authority 
is needed for this statement asa matter of constitutional practice, 
‘reference may be made to the speech made by Mr. Austin Chamber- 
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Civit. lain‘in the House of Commons in August, 1921, where he describ- 
1924. ed supplementary estimates as the weak joint in the armour of 
cared. 
Kumar Shankar | 2°9 Government.) 


The Advocate-General lays very great stress upon the provi- 
sions of Rule 39. Now this rule 39 is taken from the Rules and 
C. C. Ghose, ¥ Standing Orders of the House of Commons and if Mr. Advocate- 

Aa General’s contention was correct, then there would be nothing 

to prevent a coach and four being driven, to use the words of 

Lord Justice Bowen, through this Act of Parliament. And ia my 

opinion it is because the framers of the Rules and Standing Orders 

under the Government of India Act desired to follow with scrupu- 

lous care the English Parliamentary practice as regards the Budget 

Heads of Expenditure and Revenue and the demands for grants 

or supplies that they did not omit to insert in the said Rules and 

Orders a provision for Supplementary or Additional grants. This pro- 

vision is to be found in Rule 94, and therefore, the conclusion is 

irresistible tnat save and except what is provided for in section 72D, 

of the Government of India Act and Rule 94 of the Rules and 

Standing Orders, there cannot be made any demand for grant even 

if His Excellency the Governor makes a recommendation for 

appropriation of provincial revenues on occasions not provided for 

in the said section and the said ‘Rule. The learned Advocate- 

General drew my attention to the Report of the Joint Committee of 

the House of Parliament on Mr. Montagu’s Bill. My duty 

sitting here today is to construe the provisions of the Act; 

but since the matter has been: raised, I desire to observe that 

I am very familiar with the whole of the literature on the subject 

of the Government of India Act including the Report of the 

Joint Committee and I say that there is no warrant to be found 

anywhere for the proposition which has been strenuously maintain- 

ed by the learned Advocate-General. The authorities on this 
question'of constitutional practice, such as Sir Courtenay Ilbert, ` 

Sig Erskine May and Lord Courtnay, are all against the view 

contended for by Mr. Advocate-General, and I do not, therefore, 

propose to pursue the matter any further. 

I now take up for consideration Mr. Advocate-General’s conten- 

~ tion under head (d). If I am correct in the view which I have 

taken, namely, that Mr. Donald’s motion for a supplementary grant 

is in the circumstances of the present case entirely opposed to the 
provisions of the Statute (see the provisions of Rule 94 of the Rules 

and Standing Orders) then it follows that the President of the 

Council, who is required to conduct the business of the Council in 
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accordance with the provisions of the law in that behalf, is not 
competent to allow any facilities to Mr. Donald to bring forward 
such a motion. In other words, Mr. Cotton has no jurisdiction to 
admit Mr. Donald’s motion under the provisions of the Govern- 
ment of India Act and under the provisions of the Rules and 
Standing Orders. Mr. Advocate-General has strongly relied upon 
‘the provisions of Rule 15. Rule 15, in my opinion, does not 
exclude the jurisdiction of this Court. It is a Rule by which 
the “Members of the Bengal Legislative Council are bound, 
and as: I read the Rule, it means nothing more or less than 
this that when the President has given his decision on a point 
of order, his decision is final, so far as the Members of the 
Council gre concerned, and that it cannot be questioned by 
anybody within the Council. If anybody within the Council 
questions the President’s decision on a point of Order, the 
President’s powers are ample and he knows how to enforce 
his decision. The presence of the word “Final” in Rule 15 
does not, as I have said above, exclude the jurisdiction of 
this Court, nor does it conclude the matter. It is a word 
which is to be found in numerous statutes ; sometimes it has 
been held with reference to the context in which it appears 
that the word ‘Final’ means final for all purposes, and 
excludes the jurisdiction of the Courts; sometimes it has been 
held that notwithstanding the existence of the word ‘Final’ the 
jurisdiction of the Courts is not excluded. There are nume- 
rous decisions on this point, and if time permitted, I could give 
illustrations from a long catena of cases decided in this Court. Mr. 
Advocate-General refers to the affidavit which has been put in by 
Mr. Cotton, and asks me not to interfere with the President in 
the discharge of his duties. By instinct and training I am opposed 
to any interference with the President of a Legislative Body in the 
discharge of his duties but it seems to me in this case that Mr. 
Cotton has had abundant opportunities of deciding on the legafity 
or otherwise of Mr. Donald’s motion, and he has not chosen 
to tell me through the mouth of his Counsel what his decision is. 
If the matter rested purely on the discretion of the President, it is 
clear that the Court would hesitate to interfere although in 
England it has been held that if there is an outrageous exercise of 
discretion by a public officer, the Court will not hesitate to inter- 
fere. In my opinion, however, no question of discretion arises in 
this case ; the law is clear; and Mr, Advocate-General has been 
forced to admit that Mr. Donald’s motion is wholly inadmissible 
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Crvit. under Rule 94 of the Rules and Orders. But Mr, Advocate-General 

1924. tries to get out of the difficulty by suggesting that Rule 94 requires 

Kumar Shankar an ‘estimate’ and that inasmuch as no ‘estimate,’ within the 

v. _ meaning of Rule 94, has been presented before the Bengal Legisla- 

Mr. H. E A. Cotton tive Council, Mr. Donald’s motion is therefore not hit by Rule 94 

C. C. Ghose, F. of the Rules and Orders. In parenthesis I may observe that 

= Mr. Advocate-General stated that no estimate has been present- 

ed under Rule 94, because the ‘estimate’ had been presented on a 

previous occasion, namely, at the Meeting of the Legislative Coun- 

cil held in March last. There is really no substance in this. The 

‘ estimate,’ such as it was, was presented at a different session of 

the Council ; the session which is about to commence today is a 

new session, and this in itself is a sufficient answer. But I do 

not propose to pause here. Mr. Donald’s motion is headed by 

the framer with an eye to its inclusion under Rule 94, and 1 cannot 

allow the cansideration of this very important question to be 

obscured by 4 reference to the want or @therwise of an ‘ estimate.’ 

To do so would really amount to juggle with the Act, if I may be 

allowed to use the expression. I now proceed to discuss Mr. 

Advocate-General’s points under heads (b) and (c) This. is a 

representative suit instituted by the present plaintiffs. Leave 

under Order 1, Rule 8, Civil Procedure Code., has! been given 

to the plaintiffs to sue on behalf of themselves and all 

others who pay Government revenue or pay taxes. The ‘interest’ 

-which Mr. Sen Gupta in his application failed to show, is in 

the present plaintiffs and it is sufficient to sustain them to maintain 

-this suit [see in- this’ connection the judgment of Tayabji and 

Parsons JJ. in the case of Vaman v. Municipality of Sholapur (1)] 

The present plaintiffs have, in my opinion, made a sufficient demand 

on Mr. Cotton; Mr. Cotton would not be here through his 
Counsel before me if a demand had not been made, and I am °’ 

satisfied on the contentions raised on behalf of Mr. Cotton 

fiat he has refused to comply with the demand. As I have 

already said in the other judgment, it is not necessary to 

use the word ‘refuse’ or any equivalent to it; refusal may 

be inferred from conduct, and on the facts of this case, I think 

the plaintiffs -are not wrong when they say that there has 

been a refusal on the part of Mr. Cotton. That being so, 

it is necessary to consider whether the plaintiffs would be 

injured by Mr. Cotton, fputting the motion, being item No. 

6 in the.agenda, before the Bengal Legislative Council, at 


(1) (1897) I. L. R, 22 Bom. 646, 
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its meeting this ‘afternoon; and secondly, what is the exteht 
of the. imminence of danger which will induce the Court -to 
make an order in favour of’ the present plaintiffs. -The 
present action is what in England would: .be describ- 
ed as in the nature of a Quia Timet Bill. -It is avery old 
head of Equity Jurisdiction and according to Story, it.has been 
traced back to so early a period as the reign of Edward IV. 
These Quia Timet Bills are in the nature of Writs of Prevention, 
to accomplish the ends of precautionary justice and are ordinarily 
applied to prevent wrongs or anticipated mischiefs and not ‘merely 
to redress them when done. There arè two neccessary ingres 
dients for a Qufa Timez action. There must, if no actual damage is 
proved, be proof of imminent danger, and there must also be proved 
that the apprehended damage will, if it comes, be very 
substantial and irreparable, i.e. it must be shown that if the 
damage does occur at any time, it will come in such a way and 
under such circumstancese that it will be impossible for the 
piaintiff to protect himself against it, if relief is denied to him ina 
Quia Timet action (see-in this connection Pletcher v. Bealey (1). 
The power is entirely discretionary: it is’ a large ‘power ‘and [ 
have ever present in my mind Lord Mansfield’s -caution that the 
greater the power, the more cauti us inust be the exercise of it. 
Time is pressing and I am unable to develop all the points 
which are passing through my mind, because Mr. Advocate- 
General has desired an immediate decision. I must say, however, 
this that on both heads, the plaintiffs have been aule to satisfy me 
that this is a fit and proper case for the exercise of my discretion. 
There can be no doubt of the imminence of danger having 
regard to the conclusions at which I have already arrived. 
That there will be substantial damage and irreparable, within 
the meaning of the Rule laid down above, it is impossible to doubt. 
No doubt there is the possibility of the motion being not 
accepted, but there is also the possibility of the motion bemg 
accepted by the Council. In these ‘circumstances, when the 


_ various considerations are so balanced and when the: motion itself 


is in complete violation of the spirit. and letter , of the’ Govern- 


‘ment of India Act and of the Rules made thereunder, it is my 


obvious duty to protect the plaintiffs by a temporary order till the 
suit is heard. In these matters the Court, in thé exercise of its 
discretion, is under an obligation to take large and liberal views, 
“so that the rights of the subject may be eee and’ the cons: 


(3) (1885) 28 Ch, D. 688, 
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Orvik; titution as laid down by the Government of India Act safeguarded 
t924 by such means as are in the power of the Court, The right to 


Ciir Shinkai vote supplies is perhaps the greatest privilege accorded. to a legisla- 
tive body and. any infraction of the Rules. and Regulations 


guarding _the provision as to to the voting of supplies is an 
‘injury’ which the plaintiffs in a _ representative Suit, are entitled 
to be pro‘ected from. The Advocate-General has reminded me 
that it is open to the Legislative Council to flout my order. This is a 
region of controversy into which I will not enter; the occasion ha: 
not arisen for me to consider this question ; it may never arise, 
‘and speaking for myself, it will never arise. Therefore, so far as 
Mr. Advocate:Genesal’s points under heads (b) and (c) are concern- 
ed; I am against him, and I am in favour of the plaintiffs. 

‘There now remains for me to consider Mr. Advocate-General’s 
point under head (a), namely, that in disposing of the present 
application I should follow the same principles as were followed 
by me in the application lor the Writ of Mandamus. I have read 
and re-read, during the last two days, the case to which Mr. 
Advocate-General has drawn my attention, namely, the case of the 
: Bank of Bombay v Suleman (1). Toa certain extent the conten- 
tion is correct so far as it goes; but Iam by no means prepared to 
say that in disposing of an application for an injunction, my powers 
sitting here on this side of the Court are wholly circumscribed by 
the rules laid down in section 45 of Specific Relief Act. 1 have 
given to this matter my very best and most anxious consideration 
within the time at my disposal, and I have come to the - -conclusion 
that the plaintiffs having made out a prima facie case 1 really have 
no other alternative but to make an_order restraining Mr. Cotton, 
the | President of the Bengal Legislative Ce Conncil, within which 
expression are included tt the persons mentioned in page 238 of the 
Bengal Legislative Council Rules and Standing Orders, from, » 
putting the said item No. 6 before the Council for its consideration 
Mhtil the final determination of this ‘suit. The costs of this 
application, so far as Mr. Cotton is concerned will be costs in the 
cause. So far as the Ministers are concerned, the application will 
stand dismissed with costs. 

= I have now discharged my duties as Judge; but perhaps in 
view of the public importanee of this case, I may venture on one 
observation: I do not disguise from myself that it is a serious thing 
to have to interfere with the President in the discharge of his 
duties. But the law, as I conceive it to be, requires my intere 


(1) (1908) 12 C, W. N, 825; 8C. L. J. 103; 1, LUR. 32 Bom. 466. 
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ference. In my opinion, the Rules and Standing *Orders require 
revision in the light of the events which have happened. I 
express no opinion on the political situation brought about in 
March last, but I only desire to express the hope that the constitu- 
tion will be placed on a firm ani enduring foundation. © > ~ 

A. b M. Application granted. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. ki 
Rankin. À 


NIRODE CHANDRA BANERJEE 
5 
PROFULLA CHANDRA BANERJEE AND OTHERS," 


Appeal—No party to compromise decree—Party, transfer of ~Discretion. 


When a compromise decree has been made between some of the parties to a 
suit, the other parties who have not assénted to the compromise, are entitled 
to appeal against the decree, provided they “have been prejudicially affected 
thereby. 

The Court has very wide powers under the Code of Civil Procedure, in respèct 
of addition, or transfer, of parties. This discretionary power should be exercised 
in such a way as to-achieve the ends of substantial justice. 


Appeal by the P7e-forma Defendants. 
Suit to set aside a sale held under Putni Regulation. 


- = 


7 ‘The material facts appear from the judgment. 
` Babus Mahendra Nath Ray and ie Chandra Sircar a the. 


Appalti 


#Appeal from Original Decree No. 36 of 1922, against the seca of 
Babu. ‘Atul Chandra ` Banerjee, ` abota ae Judge of Burdwan, dated the Sth 
September, 1921. 
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Civil. Babus Dwarka Nath Chakrabutty, Ram Charan Mitra and 

1923. Ram Chandra Majumdar, Dr. Dwarka Nath Miter, Babus 

Njrade Hemendra Nath Sen and Sarat Kumar Mitter for the Respondents. 

Pave: 
D. ` , e 

Prafulla. The opan of the Court was delivered by 

January, 29. Mookerjee J: This is an appeal by the proforma defendants 


flea against what purports to be a consent decree in a suit to set 
aside a sale held under Regulation VIII of 1819. On the 
aist May 1920, the plaintiffs instituted the suit against the 
zemindats, the auction-purchaser, and two other persons, their 
co-sharers whom they discribed as proforma defendants. On” the 
goth June 1921, the øroforma defendants, who were infants 
represented by their mother as their certificated guardian, 
applied to be transferred from the category of defendants to 
that of plaintiffs. No order was passed on this application. 
On the 27th September 1921 the case was settled as between 
the plaintiffs and the auction-purchaser. At that stage the 
proforma defendants renewed their application to be made 
co-plaintiffs. The Court refused the application and made a 
decree on the basis of the compromise between the plaintiffs 
and the auction-purchaser. As a result of the decree so 
made, the suit was no doubt nominally dismissed as against 
the proforma defendants ; but there can be no question that 
their position was seriously affected thereby, because they had 
the same interest in the cancellation of the putni sale as 
their co-sharers, the plaintiffs, who by reason of the arrangement 
with the auction-purchaser decided to abide by the sale. The 
present appeal is directed against the consent decree. 


A preliminary objection has been: taken that the appeal is 
barred, under section.96 (3) of.the Civil Procedure Code, 1908, 
which provides that no appeal shall lie from a decree passed by 
the Court with ‘the -consent of parties. There is no force 
in this contention, because, as explained in Mityamoni v. Gokul (1) ; i 
Ggbind v. Bhagabat (2), and Loke Nath v. Gaju Singh (3), a 
person who is not a party to the compromise, though a 
party to the suit, can appeal against the compromise decree 
which binds only those who are parties to the compromise. 

~ The bar applies only when the appellant has, by himself or 
through counsel, consented ‘in the tiial Court ` to: the decree he 
seeks to impeach before the superior tribunal: Bradisk v. 


ta) (1910) +3 Cs fa Je 16. ; (2).(1914) 27 1. .C. 242. 
(3) (1915) 22 C. L. J. 333 3 20 C. W. N. 178. 


Vor, XL] i Hien “court. 


Geé(i); Asad Resa v. Wakidunnessa (2); Biraj v. Chinta (3); 
Radha Kissen v. Lukhmi Chand (4). We hold accordingly that 


when a decree has been .made as. between some of the parties . 


to a suit, the other parties who have not assented to the com- 
promise are entitled to appeal.against the decree, provided 
they have been prejudicially affected thereby. We may recall in 
this connection that the case of Kriskna Chandra Goldar- v. 
Mahesh Chandra Sahu: (s) shows that even a- defendant may 
appeal against: a decree which nominally. dismisses the suit 


against him but really prejudices his position. The preliminary: 


objection must consequently be overruled. 

As regards the merits, we are clearly of opinion that the 
application, of the p70 forma defendants to be made co-plaintiffs 
should: not have been refused. As pointed out in the cases of 
Brojtndva Kumar Dus v. Gobinda Mohan Das (6) and Debendra 
v. Narendra (7), where the relevant authorities will be found 
reviewed, the Court has very wide powers, under the present 
Code, in respect of addition or transfer of parties... This discre- 
tionary power must. be .exercised in such a way as to achieve 
the ends of ‘substantial justice. Inthe case before us if the 
order of refusal is allowed to stand, the only result will be 
that the proforma defendants will be driven toa separate 
suit. < 
The result is that this appeal is allowed and the ‘ decree of 
the Court below dismissing the suit as against the sro forma 
defendants set aside. We direct that the proforma defendants, 
the present appellants, be transferred, to the category of plain- 
tiffs with liberty to prosecute the suit on their own behalf. 
The appellants are entitled to their costs of this appeal. 


A. Ti M, ; - Appeal allowed. 


i (1) (1754) 1 Kenyon 73; 1 Ambler 229: - 


(2) (1912) 30 C. L. J. 231. (3) (190:1) 5 C. W. N. 877. 4 
(4) (1920) 31 C. L. J. 283. (5) (1905) 9 C. W. EN. 585. 
(6) (1916) 20 C. W. N, 753. (7) (1919) 30 C. L. J. 417. 
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Before Siv Asutosh Mookevjee, Knight, Judge, and Mr. Justice 
Rankin. 


MANMATHA PAL CHOWDHURY AND OTHERS 
2. - 
SURENDRA NATH BOSE AND OTHERS." 


Back rent—Excess land—Adjusiment of rent, claim for—Subsequent suit for 
vent at old rate—Additional sum, if can be recovered. 

» In respect of excess lands in the occupation of a tenant, the landlord is 
entitled to recover what is called back rent; in other. words, the landlord is 
entitled in any litigation to have an enquiry as to the exact area in the 
occupation of the tenant andthe rent recoverable in respect thereof for the 
years in suit : Assanulleh v. Mohini (1) and other cases. 

During the pendency of the first suit where a claim was made for adjust- 
ment of rent in respect of additional land, a claim for assessment of rent at 
an enhanced rate does not suspend the assertion of a similar claim in respect 
of the subsequent period covered by the second suit. 

In the first suit, the plaintiffs prayed for adjustment of rent, that is, 
rent in respect of excess land in the occupation of the tenants as also 
for settlement of rent at a higher rate than that paid before. In a 
subsequent suit they claimed rent in respect of the original lands of the 
tenancy at the old rate : 

- Held, that the plaintiffs could not claim in respect of the period 
covered by the second suit, a sum in addition to what they recovered in 
that litigation. 


Appeal by the Defendants. | 


Suit for arrears of rent. 
The material facts appear from the judgment. 


Babus Amarendra Nath Bose and Rama Prosad Mookerjee 
for the Appellants. 


Babu Pyari Mohan Chatterjee for the Respondents. ` 
The judgment of the Court was delivered by 


“ Mookerjee J: Thisis an appeal by the defendants in a suit 
for arrears of rent, We shall refer briefly to the antecedent his- 
tory so as to make intelligible the points in controversy 
between the parties. 

On the 22nd August 1913 the plaintiffs sida the defendants for 
rent of the disputed property for the years 1315 to 1318. That 

@Appeal from Original Decree No 192 of 1920, against the decree of 
Babu Jamini Kanta Mukerjee, Subordinate Judge of Nadia, dated the 28th 
June, 1920. 

(1) (1899) I. L. R. 26 Cale. 739. 
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suit-was decided by the Subordinate Judge on the 27th May r916.:- 
The, decree was modified on appeal by the. District Judge.on the. : 
3rd December 1918. On second appeal to this Court the decree, 


was further modified . on the 22nd July, rg2r. In the, mean- 


while on the 21st August, 1914, the plaintiffs instituted another,suit.: 


against the defendants for rent from the Chaitra instalment of 1318 
to the Ashar instalment of r321. That suit was decreed and the 
decree was apparently satisfied. Subsequently on the r4th April, 
1919, the plaintiffs instituted the present suit for recovery of what 


is called excess rent in respect of the period covered: by the. 


second suit as also the rent which has been accrued due from 
1322 to 1325. -The Subordinate Judge decreed the claim on the. 
a8th June, 1920. That decree has been assailed before us subs- 
tantially on three grounds, namely, first, that the rent in respect of 
the-period not covered by the previous litigation should be decreed. 


at the rate fixed by the High Court in the first suit ;.secondly;; 


that the claim in respect of the period covered by the second suit 
is not maintainable ; and thirdly that cesses have been decreed ata, 


rate higher than that leviable. La aka 


. 


As regards the first point, there is diay no room for serious:: 
controversy. In the first suit the plaintiffs invited the Court to 
adjust the rent payable in respect of the lands in the occupation 
of the defendants. It was found that land had accreted to the 


original tenancy and that grounds existed for variation in the. 
rate of rent. The ultimate result was that the rent was ‘fixed at ; 
Rs, 917-13 by this Court in respect of all the lands in the occu- , 


pation of the tenants. It is. plain- that for the period now in _ 
suit, that is, from 1322 to 1325 which is subsequent to the time. 


of commencement of the adjusted rate as determined. by the . 
decree of this Court, the plaintiffs are entitled to 3- decree at _ 
, that rate only. The decree will be varied accordingly. > - , ns. 


As regards the second point,the plaintiffs are in a real difficulty. 
When they instituted the second suit the first suit was , already 
in progress. In the first suit they had prayed for adjustment of rent, 


that is, rent in respect of the excess land in the occupation of the.. 


tenants as also for settlement of rent at a higher rate than that 


paid before. Inthe second suit, however, they did not repeat . 


this claim, and satisfied themselves with a demand for rent in 
respect of the original lands of the tenancy at what is called the 
old rate. In the plaint they stated expressly , that they reserved 
the right for settlement of rent of the excess quantity, of land, 
and, we gather, also for recovery of rent at the enhanced rate, 
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NGO Order; however, allowing: such’ reservation was made by the: 
Court. Consequently; the question arises, whether the plaintifi# ato 
entitled to claim, in respect of the period covered by the seeo.d- 
suit, a sum in addition to what they recovered in that litigation. 
We are clearly of opinion that the claim is barred. It is now well: 
settled, that im’ respect of excess lands in the occupation `of 
a tenant, the landlord is entitled to recover what is called’. 
back rent ; in other words, the landlord is entitled in any litigation 
to‘have an enquiry as to the exact area in the occupation of.the 
tenant and the rent recoverable in respect thereof for the years in 
suit. This was decided by this Court in the cases of Assanullak 
v. Mohini Mohan (1), and Jagannath v. Jumman Ali (2), and was 
reaffirmed in Æje? Mullick v. Pelas Mullick (3). Consequently, in 
respect of the excess land, the plaintiffs were competent to put 
forward a claim in the second suit. This they omitted to do. 
They might also have claimed rent, in respect as well of the 
original land as the additional land, at the higher rate, in the same 
way as they had done in the first suit. The decree in the 
second suit would then have bzen dependent upon the result of 
the first litigation. We are accordingly of opinion that the claim 
in respect of excess land and the claim at the enhanced rate 
for the period covered by the second suit is not maintainable. In 
this view, it is not necessary to consider the question of limitation 
which has been raised by the appellant and sought to be supported 
by the decision of the Judicial Committee in Auvoproshad Roy 
v. Gopal Das Dutt(4), as explained in Hurro Kumar Ghose v. 
Kali Krishna Thakur (5). Nor need we consider the precise 
effect of the decision of the Judicial Committee in Hem Chandra 
Chowdhury v. Kali Prosanna Bhaduri (6); but this much is in- 
controvertiblée that during the pendency of the first suit where a 
claim was made for‘adjustment of rent in respect of additional land, 
the elatin for assessment of rent at the enhanced rate could not 
possibly: be taken to have suspended the assertion of a similar 
claim ‘in respect : of: the subsequent period covered by. the second 
suit. 

As regards’ the"thitd point, we find that there are no materials on 
the record’ which can‘enable the‘Court to hold that cesses cannot be 


(1) (1899) 1. L. R. 26 Cale. 739. 

(2) (1901) 1. L R. 29 Cale. 247. (3) (1914) 21 C. L. Je 309. 
(4) (1882) L. R. 9 l. A. 83; 1. L. R. 9 Cale. 255; 12 C. L. R. 129. 
(sr (1889) k- L. R. 57 Cale. 251. 

(6)(1903}'L. R: 30 Te Ae t77 1. L. R, 30 Calc. 1033: 
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recovered at the rate claimed in the plaint. In view of the.com- 
paratively small sum in controversy, we do not think it desirable 
to remand the case for further enquiry into this point. The 
decree will consequently stand in respect of cesses for the period 
from 1322 to 1325 as allowed by the Subordinate Judge. But this 
will not be taken to preclude an investigation into the question of 


the rate of cesses recoverable in respect of any subsequent 
period. 


The appellants are entitled to their costs in this Court. We assess 
the hearing fee at three gold mohurs. 


A. T. M. Appeal allowed. 


APPELLATE CRIMINAL 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
Mukerji. 


ALIMUDDIN NASKAR AND OTHERS 
D, 
KING-EMPEROR.* 


Charge, framing of—Necessity of precision. 


-Per Curiam: The charges should be framed in «such a way as to render it 


beyond doubt that there was neither prejudice to the accused nor embarrassment 
to the jury. 


Fer Mukerji, F: Where a conspirator is present at the commission of the 
offence he may under section 114 f. P. C. be deemed to have committed the 
offence. In order that all the accused should be made Hable for the -offences, 
¢hey should be specifically charged with such offences as -read .with -the provi- 


Sions of section 114 I. P. C, 

Reference under section 374 of the Code of Criminal Procedure 
and ‘Appeals under section 410 of the said Code. 

The material facts were stated in the Judgment of Mukerji, J. 


Babu -Bir Bhusan Duli, for the Accused in Reference No. 8 
and, Appeal Nowa: 


*Criminal Reference No. 8 of 1924 and Criminal Appeals Nos. 441 and 400 
of 1924, by and against the orders of, G. N. Ray Esq, Sessions Judge, ‘of 
24+Pergannahs, dated the arth Junc, -1924. 
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Mr. B. M. Sen (Counsel) and Mouloi Syed Nasim Ais for the 
Crown. l 
Babus Bir Bhusan Dutt and Sekhar Kumar Bose for the 
Appellant in Appeal No. 400. 


Mr. B. M. Sen for the. Crown. , 
C. A. V. 


The judgments of the Court were as follows : 


Walmsley J:—There are two appeals before us and a 
Reference under section 374 Criminal Procedure Code. „The 
circumstances are as follows. It is said that the accused had 
a quarrel with the family of one Momrez and that one 
night they went to his house and set fire to the hut in which 
Momrez and his two wives and some children were Sleeping : : 
the inmates of this hut were not allowed to escape "and they 
were all burned to death. In other huts Intaz and Bibizan 
were sleeping and they were also killed. 

The committing Magistrate framed charges under section 
120B réad with section 302 Indian Penal Code and under 
section 302 Indian Penal Code and section 436 Indian Penal 
Code. The learned Judge made changes in the charge under 
section 120B read with section 302 ‘Indian Penal Code. The 
jury was unanimous in finding all the accused guilty on all 
the charges. The Judge’ agreed with ‘the verdict and sentenced 
two of the men to death and the others to transportation for life. 
Hence the two appeals and the Reference. Objection is taken on 
behalf of the appellants that the trial was vitiated by the 
charges. lt is said that there has beén misjoinder of charges 
and also of persons. 

It must be conceded that a crime of such a wholesale 
nature presents considerable difficulty. _ i 

“The. charges framed by the committing Magistrate were as, 
iaioe — 

© (1) “.That you, between December, 1y23 and 7th January 
934 at Daria P. S. Canning did agree with one another and with 
other persons. unknown to do and cause to be done an illegal 
act’ to wit commission of the offence of murder of Momrej 
Baddy and other members of his family by setting fire to his 
huts and by means of guns, daggers, spears and other deadly 
weapons and in pursuance of the said conspiracy caused the death 
of .Momrej Baddy, his two wives Chandra Bibi and Dasi Bibi, his. 
sons Intaz, Safed Ali, Jabed Ali Yunus and his grandson Jead 


Vou. XL] HIGH COURT. 


Ali and mother Bibijan Bibi and thereby committed an offence 
punishable under section 120B/302 of the Indian Penal Code, 
and within the cognizance of the Court of Sessions. And I hereby 
direct that you be tried by the said Court on the said charge.” In 
this charge the conspiracy to commit and the actual commission, 
with the names of the persons killed, are mentioned. (2) Of 
murder under section 302 Indian Penal Code. In this one 
charge the names of the seven inmates of Momrez’s hut are men- 
tioned. (3) Of murder under section 302 Indian Penal Code in 
regard to the killing of Intaz. 

(4) Of murder under section 302 Indian Penal Code in regard 
to the killing of Bibijan. 

(5) Of arson under section 436 in pursuance of the conspiracy 
in the first charge in respect of the hut occupied by Momrez 

These five charges were drawn up against all the accused. 

The charge under section 120B and 302 Indian Penal Code 
drawn by the learned Judge differs from that drawn by the Magis- 
trate In two respects, namely that ıt refers to the date of the occur- 
rence only, and that it mentions only the conspiracy to commit 
and not the commission. 

It is merely a technical defect that the seven inmates of Momrez’s 
hut are all named in One charge of murder, instead of a separate 
charge of murder being drawn in regard to each. To that I attach 
no importance. It is more serious that all the accused are charged 
in regard to the killing of Intaz and in regard to the killing of 
Bibijan, for those deaths were caused by particular members of the 
attaching party, and it is possible that they lay outside the com- 
mon intention, at any rate that the killing of Bibijan did so. 

No objection however was taken at the trial to the charges as 
framed, and it appears to me that they gave the accused full infor- 
mation of what they were said to have done. 

The learned Judge however in his address to the jury seems 
to have added difficulties. He says that the “first charge of cons- 
piracy does not seem to be important in view of the main chafge 
of murder.” Again he says “since the murder was accomplished 
the charge of conspiracy is of no importance.” He did however, 
continue “If you find that the accused agreed with one another to 
kill Momrez and the other members of his family then you can find 
them guilty under section 120 B.” With regard to the killing of 
Intaz he said that it was for the jury to decide whether any one 
but Bilait Ali should be held guilty, and with reference to Bibijan 
he said that the murder may not have been in the programme, 
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adding “For that Alimuddin himself alone is responsible.” Then he 
went on “Against all the accused it is the charge of murder of 
Momrez and six others with him. That is the important charge.” 

The remarks show some confusion or carelessness, but it is 
clear that the Judge set the main issue before the jury,—was it 
proved that the accused were the men who shut Momrez in the 
burning hut. a 

The answer of the jury was free from all ambiguity, but it has 
this defect that it found all the accused guilty on all the charges, 
that is to say the jurors ignored the Judge’s reference to the indi- 
vidual responsibility in the case of Intaz and Bibijan. 

The question is whether in these circumstances the defects in 
the charge have led to a miscarriage of justice. For the purposes of 
this case that question means whether the accused were prejudiced 
in their defence, whether the jury was confused as to the problem 
which it had to solve. l 
AS to the defence the accused havg not gone further than say- 
ing that they are innocent: they said that to the Magistrate and 
they declined to say more to the Judge: and cross-examination is 
devoted to showing that the assailants were not recognized and 
that witnesses are hostile. I find it difficult to believe that more 
perfectly drawn charges could have lightened the task of the 


defence. 


As to the decision of the jury, when we look at the substance, 
what they held was this that the accused are the men who went 
to Momrez’s house, who set fire to his hut, who prevented the in- 
mates from escaping. Instead however of dealing with the indi- 
viduals responsible for killing Intaz and Bibijan, they found all 
the accused guilty in respect of killing those two victims, and 
again they found all the accused guilty of committing arson. 

The case is a very grave one, and it is most desirable that the 


the conclusion that it cannot be said that the charges were framed 


É with sufficient clearness, and I think we must set aside the con- 


_ vietion and sentences and order a retrial. I agree with my learned 
. brother i in the remarks which he makes about the form which the 
charges should take. The retrial should take place as early as 
_ possible, and not be allowed to wait until after the vacation. 
Mukerji J :—The occurrence which forms the subject-matter 
of the pres sent caso, though perhaps without a parallel in the his- 


charges should be framed in such a way as to render it beyond ` 
devbt that there was neither prejudice to the accused nor em- 
barrassment to the jury. With some hesitation I have come to 
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tory of crimes in this part of the country may yet be narrated in a CRININAR: 
few words. 1924. 
In village Daria within the jurisdiction of P. S. Canning in Alimuddin 


the District of 34-Parganas there lived two families, the Boddys 

and,the Naskars. They were neighbours, but for the last 4 years 

orso there has been bitter enmity between the families owing Meas A 

to causes into the details of which itis unnecessary to enter. 5 
On the night of Monday the 7th January, 1924, Entaj Boddy 

was up till about midnight; he was doing some accounts and 

his wife Jasiman Bibi was sitting neat him. In an adjoining hut 

slept Entaj’s father MomrejBoddy, the two wives of Momrej, named 

Chandra Bibi and Dasi Bibi, three sons of Momrej named Safed 

Ali, Jabed Ali and Yunus, and Momerj’s grandson Jiad Ali. Ina 

third hut there were Esharali, another son of Momrej and his wife 

Mourjan Bibi, and Bibijan Bibi, the mother of Momrej. Sudden- 

ly the huts were set fire to, the exits from some of them being 

barred by closing some of the doors from outside with iron bolts 

or clamps. One of the inmates of these huts, Tosiman Bibi some 

how or other managed to escape with a child in her arms, and 

took shelter in the house ofa neighbour. Esharali and his wife 

Momjan Bibi also succeeded in running away. Entaz stepped out 

with a gun which he had in the hut in which he was, but while 

yet On the threshhold he was speared in the leg and he fell on the 

courtyard. He tried to crawl and get-up but injuries were in- 

flicted on him and his head was almost severed from his body. 

Bibijan Bibi succeeded in coming out of her room, and on her 

saying that she had recognised all the accused and that there 

would be retribution the next day, she was shot dead. The villagers 

who came to the spot on hearing the noise of the crackling flames 

and report of guns or seeing the blaze were scared away by the 

culprits. Those who arrived in the early hours of the morning 

“found nearly the whole homestead reduced to ashes. In Momrej’s 

_ hut, close to the door, were seven charred dead bodies. . There 

were the four children, the sons and grandson of Momrej ; over them 

lay the two wives of Momrej as if sheltering them from the flames ° 

and over them all lay Momrej with his hands outstretched as if in 

their protection. Entaz’s deadbody was lying on a step to the pee 

threshhold partly burnt, and his head almost severed from the 

body. Bibijan was lying dead on the verandah of her hut with 

her entrails out and blood flowing from the verandah into the 

yard. WP 
The case for the prosecution was that the perpetrators of this 
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horrible crime were the Naskars and their men. The accused 
Alimuddin Naskar, Belatali Naskar, Amir Naskar, Bainaddi Naskar, 
Farazali Naskar, Golam alias Golap Naskar are six brothers and 
the accused Dudali Molla is their servant. 

_ The charges upon which the accused were tried were as follows : 
First of all there was a charge under section 120 B Indian Penal 
Code that the accused conspired with one another and with others 
unknown to commit the offence of murder of Momrej Boddy and 
other members of his family. Then there were three counts of 
charges under section 302 Indian Penal Code the first one for 
causing the death of Momrej Boddy, his two w.ves Chandra Bibi 
and Dasi Bibi, and his sons Safed Ali, Jabed Ali, and Yunus 
and his grandson Jiad Ali by barring the exit from theig hut and 


‘setting fire thereto ; the second one for causing the death of Entaz 


Ali: the third one for causing the death of Bibijan Bibi. Lastly 
there was a charge under section 436 Indian Penal Code for setting 
fire to the huts of Momrej Boddy. o 

The jury unanimously found all the accused guilty on all the 
charges, and the learned Judge accepting the v rlict convicted the 
accused in respect thereof. Under section 302 Indian Penal Code 
he sentenced Alimuddin and Belatali to death, and Amir, Bina idi, 
Farazali, Golam a/gas G lap and Dudalt each to transportation for life. 


He passed no separate sentences for the offence under section 120B 


or under section 436 Indian Penal Code. Tne matter has now 


come up before us on a reference for confirmation of the sentences 


of death as well as on appeals by the accused persons. 
In dealing with this matter we are met at the outset with a seri- 
ous difficulty arising out of the charges on which the accused were 


tried in the Court below. 
As I have stated above the first charge against the accused was 


a charge of conspiracy. As amended in the Court of Sessions it 
ran as follows: 


© “That you on or about the 22nd Pous 1330 B. S. corres- 


ponding to 7th January, 1y24 at Daria P. S. Canning, cons- 

pired with one another and others unknown, to commit the offence 
= of murder of Momrej Boddy and other members of his family and 
_ thereby committed an offence punishable under section 1aoB of 
. the Indian Penal Code, and within the cognizance of the Court of 
_ Sessions. And I hereby direct that you be tried by the said Court 


on the said charge.” 
It assumed this form on amendment of a charge of conspiracy 
which the committing Magistrate had framed in these words. 
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“ That you, between December, 1923 and 7th January, 1974 
at Daria P. S. Canning, did agree with one another and with “other 
persons unknown to do and cause to be done an illegal act to wit 
commission of the offence of murders of Momrej Boddy and 
other members of his family by setting fire to his huts anj by means 
of guns, daggers, spears and other deadly weapons and in 
pursuance of the said conspiracy caused the death of Momrej 
Boddy, his two wives Chandra Bibi and Dasi Bibi, his sons 
Entaz, Safed Ali, Jabed Ali, Yunus and his grandson Jiad 
Ali and mother Bibijan Bibi and thereby committed an offence 
punishable under section 12 B/302 of the Indian Penal Code, and 
within the cognisance of the Court of Sessions. And I hereby 
direct that you be tried by the said Court on the said charge.” 

It is difficult to see why this amendment was made ; if anything 
the charge framed by the committing Magistrate was fuller- and 
more specific in details and gave the accused better notice of the 
case they had to meet. If,instead of the words “you cused the 
death,” the words “death was caused” were substituted, and the 
allegation as to the huts having been set fire to was introduced it 
would have been an ideal charge of conspiracy consonant with the 
facts of the case. It would then have been on the lines of the 
charge of conspiracy inthe case of Abdul Salim v. Emperor (1). 
The amended charge however is not open to any objection which 
can be said to have vitiated the trial or caused prejudice to the 
accused. 

Then as to the charges under section 302 I. P. C. the first 
count runs thus :— 

“That you on or about the 7th day of January, 1924 at Daria 
committed murder by intentionally causing the death of Momrej 
Boddy, his two wives Chandra Bibi and Dasi Bibi and his sons 
‘Safed Ali, Jabed Ali and Yunus and his grandson Jiad Ali by 
barring the exit from their hut and setting fire thereto and thereby 
committed an offence punishable under section 302 of the Indian 
Penal Code, and within the cognizance of the Court of Sessions.” 

This charge on the face of it relates to seven offences of murder. 
Causing the death of one person is one offence; there can be no 
question that seven offences were committed. Whether the 
offences were separable or not, so as to justify the application of 
section 71 of the Indian Penal Code is outside the purview of this 
enquiry. They may have been committed by one single act or set 
of acts, but the result has been seven different offences. That they 


(1) (1921) I. L. R. 49 Cale. 573; 35 C. L. J. 279. 
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are-distinct offences cannot for a moment be doubted. Even under 
the Code of 1898 wherein in section 35 there was some appa- 
rent ambiguity in the meaning of the expression "Distinct offences” 
Sir Henry: Prinsep ` observed. : ‘Section 35 Criminal Procedure ` 
Code. seems to have been intended to enhance the ordinary powers 
of a ‘Court convicting, at the same trial, a person of distinct offences, 
rather’ than to declare what are to be distinct offences”. By. 
Act XVIII of 1923. the explanation and the illustration have been 
deleted ; and there is nothing to'suggest now at any rate that :gepa- 
rate or different offənces are not distinct offences. The first part 
of section 233 Criminal’ Procedure Code lays down that for each 


‘distinct offence theré shall be a separate charge. This provision is 


mandatory and seven different charges should have been framed 
for these’ seven offences of murder which appear to have been 
huddled into the first count as it stands. Whether this provision 
of ‘the law is obligatory or merely directory, or whether the failure 
to-:;comply with is an illegality which vwtiates the trial or is a mere 
irregularity—a question with regard to which there is a clear con- 
fict of judicial opinion in this Court, is a matter upon which I need 
not express any opinion on the present occasion. Suffice it to say 
that it is clear that the practical effect of the charges has been to try 
the accused persons in respect of a charge of conspiracy, and on 
nine separate charges of murder and one of arson. I do not sug- 
gest that upon the allegation that all these offences were committed . 
in pursuance of the conspiracy or at any rate in the course of the 
same transaction,’ such a joinder: of charges was not permissible, 
Applying the exceptions laid down in sections 235 and 239 Crimi- 


nal Procedure Code all these charges could no doubt be legally 


joined ; but it should be remembered that the provisions of these 
sections are merely ehabling ones and if there is risk of embarrassing 
the defence: such joinder of charges should not be resorted to. 

ae. is therefore necessary to consider the facts and materials ` 
upon’ which these charges have been framed. So far as the 
charge ‘of conspiracy ‘is concérned, there is no direct evi- 


‘dence of it,‘ but it is based upon some evidence as to 


preparation on the part of Alimuddin and perhaps of some 


‘of the other accused as well. The main evidence however 


is afforded by the presence of the accused at the house of 
Momrej and the acts done by them there and the learned 


Judge was right in directing the jury thus: “To bring home 
the charge’ of conspiracy against them (meaning the accused) 


the prosecution rely onthe same evidence on which they rely 
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for their charge under section 302 Indian’ Penal Code. If you. CRIMINAL. 
believe that the accused went to the house of Momrej that 1924 
night, you will not have much difficulty in holding .that Pear 


they agreed with one another to kill Momrej and the other o 
members of his family.” So far then-as the charge of cons- King*Erperor, 
piracy was concerned there was ample foundation forit. : Mukerji, F. 
The same, however, cannot be said in respect of the other ee 
charges framed in this case. As for the offences of murder 
as regards the seven persons named in the first Count—there is 
no evidence against any of the accused such as would justify 
the framing of the charge. As to the offence of ‘murder of 
Entaz there is nothing on which such a charge ‘can be 
framed against any of the accused other than Bilatali. As ‘to 
the offence of murdering Bibijan none except Alimuddin can 
be charged with it. As for the offence of arson there is evi- 
“dence only against Dudali. The charges however. have been 
framed on the assumption that as they were all members of a 
conspiracy for committing these offences, and these offences 
were committed, they may be charged with having themselves 
committed the offences. This position is hardly tenable in 
law. Jt is true that where a conspirator is present at the com- 
mission of the offence he may under the provisions of section 
114 Indian Penal Code be deemed to have committed the 
offence, but if that is the way in which the accused are all 
to be made responsible for the offences, they should be speci- 
fically charged with such offences as read with the provisions 
of section 114 Indian Penal Code. There may arise a further 
question in that case in respect of sqme of the accused 
namely whether it would be permissible to infer cons- 
piracy from mere preSence, and again to make them liable as 
eè Principals by taking into accounts the fact that they -were 
“present at the commission of the offences. 
The charges of murder and arson, apart from the -weight agd 
number of them which in itself is sufficient to crush the accused 
- relate as they do to such serious offences as murder and arson,‘ must ; 
necessarily embarrass the accused all the more when there is really 
no foundation for them as regards most of the accused persons in 
this case. They are likely to be bewildered in their defence un- 
able to discover how they are to meet the charges when-theré is tio 
allegation upon which such charges could be based. They are equally 
apt to confuse the jury; and that they did confuse them is clear, 
for inspite of the fact that there is no evidence in support of these 
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CRIMINAL. - charges. so far as many of the accused are concerned as pointed out 

19743: above the jury returned a unanimous verdict of guilty against all 
pee cca the accused in respect of all the charges. The confusion could 
Alimuddin, 


perhaps have been avoided by giving them proper directions dis- 
moii criminating between the different charges; but that does not appear 
Mukherji, Fr to have been done in this case. On the other hand the learned 
== Judge observed as follows: “the first charge of conspiracy does not 
seem to be important in view of the main charge of murder against 
the accused, for if you do not believe the charge of murder I do 
not suppose that you will believe the charge of conspiracy against 
the accused.” Then the jury were asked to consider whether they 
would not hold all the accused responsible for the murder of 
Entaz although the evidence was that Belait struck him on the 
neck with a dao, and that although Alimuddin shot Bibijan 
dead whether they should not bold any of the others respon- 
sible for it, and it was also suggested to them they might- 
not hold the others responsible as the murder of Bibijan in 
the manner in which it was done might not have been in 
the programme ; and furthermore they were told as regard the 
murder of Momrej and the other six peisons, that if they 
believed that the accused had a ccmmon intention to cause 
-the death of these people in that way then they could find 
them all guilty. These directions had the effect of mislead- 
ing the jury as to how they were to deal with the charges 
before them, and that they were so misled is evident from the 

verdict which they returned. 
In my opinioa the accused were embarrassed in their defence 
and the jury misled and confused, and there has not been 
.a trial of the case upon charges properly framed in conso- 
nance with the facts alleged by the prosecution, a multitude 
of charges not having any proper foundation obscuring the 
case which the accused had got to meet were put forward and 
therefore there was no proper trial which the accused were 

‘entitled to under the law. 

. _ Jn my opinion the observations of the Lord Chancellor in the 
case of Subrahkmania Aiyar v. King-Emperor (1). apply in subs- 
NA . tance to the charges framed in the present case. In that 
.case though their Lordships were dealing with section 234 
. Criminal Procedure Code the importance and necessity of preci- 
sion, in the framing of charges was pointed out in the fol- 
lowing passage in the judgment: “The reason of such a 

(1) (1901) I. L. R. 25 Mad. 61. 


Cor 
King-Emperor. 
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provision is obviously in order that the jury may not 
be prejudiced by the multitude of charges and the inconve- 
nience of hearing together of such a number of instances of 
culpability and the consequent embarrassment both to Judges and 
the accused, ft ts likely to cause confusion and to interfere 
with the definite proof of a distinct offence which it fs the 
object of all criminal procedure to obtain. The policy of such 
a provision is manifest and fhe necessity of a system of 
a writien accusation specifying a definite criminal offence is of 
the. essence of criminal procedure. The mischief sought to be 
averted by the statute has been done as is evident from the 
verdict of the jury and the acceptance of it by the learned 
Judge ; and the effect cannot now be“ averted by dissecting 
the verdict” and “appropriating the finding of guilty only to 
such parts of the ue accusation as ought to have been 
submitted to the jury.” 

1 would therefore set aside the convictions of and the sen- 
tences passed upon the accused and direct that they be 
retried ona charge of conspiracy against all of them under 
section 120B Indian Penal Code together with a charge under 
section 302 Indian Penal Code against Balaitali for , the death 
caused to Entazali and a charge under section 302 Indian 
Penal Code against Alimuddin for the death caused to Bibijan 
Bibi. 


A. T. M, Retrial ordered. 


Before Sir Babington Newbould, Knighti, Judge, and Mr. 
Sasi Mukerji. x 
MOYEZ SARDAR AND OTHERS 


2. 
EMPEROR.* 


Retracted confession—Evidenciary value—Accomplice—Confession—Foint trial 
-—Evidence Act (I of 1872), Secs. 30, 133. 


*Criminal Appeal No. 155 of 1924, against the order of G. C. Sen Esq, Sed- 
sions Judge of Pabna and Bogra, dated the 20th February, 1924. 
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A retracted confession is not the testimony of an accomplice within the 
meaning of section 133 of the Evidence Act. 


A retracted confession should carry practically no weight as against the person 
other than the maker, because it is nat made on oath, itis not tested by 
cross-examination and its truth is denied by the maker himself who has lied on 
one or other of the occasions and the very fullest corroboration would be 
necessary in sucha case, far more than would be demanded for the sworn 


testimony of an accomplice on oath: Yasin v. The Emperor (1), and Emperor 
v. Lalit {2). 


A confession made by one accused person affecting himself and others with 
whom he is jointly tried, may, under section 30 of the Evidence Act, be taken 
into consideration as against the said others. . 


Appeal under section 410 of the Code of Criminal Procedure. 
The accused were charged under section 395 I. P. C.. ` 
The material facts appear from the judgment. 


Mr. N. C. Chatterjee Babus Radhika Ranjan Guha and Shantt 
Kumar Roy Chowdhury for the Appellants. 


Mr. Khundkar for the Crown, 
The judgment of the Court was as follows ; 


The six appellants Moyez Sardar, Fakira Pramanik, Fakaruddin 


_ Fakir, Jafar Pramanik, Lal Mahammad Shaikh and Misir Sheikh 


were tried along with two other persons named Nasir Mondal and 
Kefayetulla Mondal by the Sessions Judge of Pabna and Bogra 
with the assistance of a jury on a, charge under Section 395 Indian 
Penal Code. The jury returned a unanimous verdict of not guilty 
as regards Nasir and Kefayetulla and guilty as regards the remain- 
ing six. The learned Judge agreeing with and accepting the ver- 
dict of the jury so far Nasir and Kefayetulla were concerned 
acquitted them. So far as the appellants Nos. 5 and 6 were 
concerned the learned Judge agreed with and accepted the 
verdict of the jury and convicted them under section 395 Indian” 
Penal Code and sentenced them each to undergo rigorous impri- 
sonment for 5 years, As regards the appellants Nos. 1 to 4 the 
learned Judge did not think it necessary to express any ' disagree- 
ment with the verdict and accepting the same convicted them 
under section 395 I. P. C. and sentenced them each to undergo 
rigorous imprisonment for four years. 

As rightly pointed out by the learned Sessions Judge the evi- - 
dence as against the appellants consists of the retracted confession 
of Nasir and the evidence afforded by the result of the searches 


(1) (tgor) 1. L. R. 28 Calc. 689. (2) (1911) I. L. R. 38 Calc. 559. 
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that were held in the houses of the different accused persons. 
As regards the retracted confession of Nasir it is not necessary 
to refer to the portion of the learned Judge’s charge to the jury 
| dealing with itin so far as it affects the maker of it, namely 
Nasir, for Nasir as has already been observed has been acquitted 
by the learned Judge and the jury. In dealing with the eviden- 
tiary value of that confession as regards the other accused per- 
sons the learned Judge in the first place referred to section 133 
and illustration (b) to section 114 of the Indian Evidence Act and 
observed that it is not safe to convict any one simply relying on 
the statement of an accomplice without material corroboration 
from other independent and reliable sources, but that at the same 
time a conviction based on the testimony of an accomplice is 
not illegal. This rule of law as pointed out by the learned Judge 
to the ju’y, so far asit goes, is a perfectly true rule. But it 
will be seen that it has got very little relevancy in the present 
case, inasmuch as there is no question of the testimony of an 
accomplice here. A retracted confession is not the testimony of an 
accomplice within the meaning of section 133 of the Evidence 
Act. A confession made by one accused person affecting him- 
self and others with whom he is jointly tried, may, under section 
30 of the Evidence Act, be taken into consideration as against 
the said others. This reference to the said sections therefore could 
only have the effect of creating a confusion in the minds of the 
jury. In proceeding to deal with this matter the learned Judge 
rightly observed towards the beginning of his charge that practi- 
cally speaking a retracted confession has no value as against the 
other persons against whom it is directed. But then he did 
not stop there. He next pointed out to the jury the infirmities 
of.the confession in order to enable them to determine whether 
the confession was free, voluntary and true ; and then he observed 
“that if the jury thought it proper or safe to rely on 
their uncorroborated statement (meaning thereby the retracted 
confession), they could well hold that all the accused 
were concerned in the disputed dacoity. Thereafter the 
learned Judge dealt with the evidence relating to the 
searches and the finding of articles alleged to have been the 
proceeds of the dacoity, inthe house of the different accused 
persons ; and towards the close of his charge he emphasized 
the direction which he had already given with regard to the 
evidentiary value ofa retracted confession as against the co- 
accused by saying that if, on the whole, the jury believed Nasir 
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CRIMINAL; with or without corroboration and could find that there was a 
1924 ' dacoity and that all the accused were concerned in the same they 
Moyer Sardar could well convict all of them under section 395 Indian Penal Code. 
6 v. He went on further to observe that if they needed corroboration 
mperor, Ë . . . 
Z before relying on Nasir the corroboration need be about the exist- 


- ence of the dacoity as well as about the complicity of each of the 
“accused ; and lastly he observed again that the confession that was 
‘there went against each of the accused, if believed. 

These directions in our opinion are clearly wrong. The law 
with regard to a retracted confession, or rather its evidentiary value 
when it is sought tobe used as against a co-accused, is well 
settled so far as this Court is concerned. It has been laid 
down in along series of cases of which it is necessary only 
to refer to the cases of Yasin v. The Emperor (1) and Emperor 
v. Lalit Mohan Chuckerbutty (2), that a retracted confession 
should carry practically no weight as against the person other 
than the maker, because it is not, made on oath, it is not 
tested by cross-examination and its truth is denied by the 
maker himself who has lied on one or other of the occasions 
and the very fullest corroboration would be necessary in such 
a case, far more than would be demanded for the sworn 
testimony of an accomplice on oath. The learned Judge’s 
direction therefore with regard to the evidentiary value of 
retracted confession that is sought to be used against the 
co-accused must beheld to have been wrong. The canviction 
‘and sentence passed on the appellants based on a verdict 
obtained after such misdirection cannot possibly be sustained. 

The second kind of evidence, to which reference has already 
been made, consists in the recovery of certain articles alleged to 
have been the proceeds of the dacoity from the houses ofthe 
different accused persons. We have perused the summary of the , 
‘evidence on this point as noted by the jearned Sessions 
Jedge in his charge tothe jury. We agree with him that so. 
far as the appellants Nos. 1 to 4 are concerned and with regard 
to the articles that were said to have been recovered from their 
houses the evidence of identification 1s certainly not strong 

= and the evidence to use the word of the learned Judge, is 
rather of a weak character. As regards the articles alleged to 
have been recovered from the appellants Nos. 5 and 6 the 
evidence no doubt is somewhat stronger ; but it will be seen 
that the evidence of identification with regard to those articles 


(1) (1901) le La Re 28 Calc. 689. (2) trota) I. L, R. 38 Cale. 559° 
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‘proceeds from the very same witnesses. whose identification of the CRIMINAL, 

articles alleged to have been recovered from the first four appel- oie. 

lants has not been considered satisfactory or convincing by the = . 
° "oye Sardar 


learned Judge as observed above. These witnesses are Asgar Ali, 
his wife Tarikannessa, his mother-in-law Osimannesa and his 
maternal aunt-in-law Moyjan Bewa. 

We do not think that upon evidence of this character we 
‘should be justified in directing a further trial of the accused 
persons in this case. We accordingly set aside the convictions of 
and the sentences passed on the appellants and direct that they be 
acquitted. Such ofthe appellants as may be on bail are now to 
be discharged from their bail bonds, and those who are in jail 
should be released forthwith. 


i Rin po; 


A. T. M. Convictions and sentences set aside. 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. ye 
Mukerji. 


KHIROD KUMAR MUKHERJ]I CRIMINAL. 


J. 1924. 
and 
KING-EMPEROR.* August, 1, 5, 18. 


Embesslement—Penal Code (Act XLV of 1860), Sec. 408—Definite finding of 
definite sum—Criminal Procedure Code (Act V of 1898;, Secs. 222 (2), 
303 (1)—Qualified verdict. 
-In a charge under section 408 of the Indian Penal Code, there must be 
definite finding of a certain definite sum traced to the accused in order to form 
“ the basis of his conviction; 


The verdict of the jury suggested that they found that&the accused had 
succeeded in accounting for the whole with the exception of about a thoufand 


rupees or 50 : 


Held, that the verdict was not a simple verdict of guilty or not guilty 
on the whole matter covered by the charge but a special or qualified verdict, 
to ascertain the exact scope and import of which it was the duty of the e 
Judge to ask the jury such questions as were necessary. He should have 
endeavoured to ascertain how they arrived at the amount of “ about. a thousand 
rupees or so?” which in their opinion the accused was guilty of having embezzled. 


‘ Criminal Appeal No. 236 of 1924, against the order of K. K. Sen Esq, Addj- 
tional Sessions Judge of Khulna, dated the 6th March, 141924. 
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Appeal by the Accused under section 410 of the Code of C-imi- 
nal Procedure. 

The accused was charged under section 408 of the Indian 
Penal Code, and convicted and sentenced to three years’ rigorous _ 
imprisonment. 

The material facts appear from the judgment. 


Mr. K. N. Chaudhuri Babus Satindsa Nath Mukerji and 
Kunja Behary Mukerji for the Appellant. 


Babu Debendra Narain Bhattacharji for the Crown. ie 
C, A. V. 


The judgments of the Court were as follows : 


Mukerji J:—The appellant Khirod Kumar Mukerji was 
tried by the Additional Sessions Judge of Khulna with the aid of 
a jury on a charge under section 408 Indian Penal Code, The 
charge was to the effect that between Jaistha 1329 and Baisakh 
1330 the accused committed criminal breach of trust in respect of 
a sum of Rs. 7,434. That figure was arriyed at upon a calculation 
which is to be found set out in the learned Judge’s charge to the 
jury. The total amount collected by the accused was said to be 
Rs. 16,290. As. 74 consisting of 16 sums of money. The amount 
of Government revenue paid by the accused was Rs. 7868. 14 as. 
9p; Rs. 889 9 as was sent by the accused to the proprietors 
and the accused was entitled to Rs. 407 as the stipulated amount 
of pay for the year. Deducting the last three items from the 
amount of collections the balance left was Rs. 7,125, 6 as. 3p. To 
this was added Rs. 311 being the cash in hand at the close of the 
previous year and this gave a total of Rs 7436. 6 as. 3p. 

The jury returned a unanimous verdict of guilty but recommen- 
ded the lightest punishment consistent with justice as in their opi- 
nion the amount misappropriated by the accused was much less 
than the amount stated in the charge. As to the amount embezzled 
they were not unanimous and they said they were not able to as-” 
ceyjain it definitely, but the majority of them were of opinion that 
it might be a thousand rupees or so out of the amount mentioned 
in the charge. The learned Judge agreed in the verdict. He, 
however, was of opinion that the amount embezzled was nota 
thousand rupees or so but nearly rupees five thousand. He 
accepted the.verdict and convicting the appellant under section 408 
[Indian Penal Code sentenced him to undergo rigorous imprison- 
ment’ for three years. Hence this appeal. 

‘The-question is whether upon such a yerdict the conviction 
ean stand, 
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On behalf of the Crown reliance is placed upon the provisions 
of section 222, sub-section (2} of the Code of Criminal Procedure 
_ as justifying a verdict of this nature. It is said that the law permits 
a charge being framed in respect of a general deficiency in accounts 
and even if the jury are unable to find what particular amount has 
been embezzled, if they are satisfied that there is a general defi- 
ciency, so long as the amount of the deficiency is a part of the 
amount stated in the charge, they may bring in a verditct of guilty 
and the Court is entitled to act upon the verdict. In support of 
this ‘ptoposition reliance is placed on the case of RX v. Lamdert (1). 

Now the object of the amendment made by the introduction 
of sub-section (2) to section 222 Criminal Procedure Code was “not 
to amend the Penal Code, but merely to get rid of a technical diffi- 
culty in ffaming a formal document viz. the charge.” By this amend- 
ment the procedural law was altered to meet two difficulties. Under 
the law as it stood before, there was very great difficulty in con- 
victing where there was a running account and where the prose- 
cution were unable to put their hands on a Specific item out of 
which the particular sum was embezzled or to which it was attri- 
butable, The other difficulty was what was experienced in the case of 
Queen- Empress v, Pursotam Dass Movrasjee (2). In that case there 
was a charge of embezzling Rs. 9168.6 as. which might have been 
made up of many hundred items. Under section 2343 Criminal 
Procedure Code it was not allowed to have more than three offen- 
ces of the same kind, and so the charge could not legally stand. 
The law on these two points was altered and altered for the better. 
It was not intended either to throw the onus on the accused by 
bringing a charge against him of a deficiency in his accounts or 
to do away with the necessity of proving the elements of the offence 
as laid down in the Indian Penal Code. 

As tothe case of Æ v. Lamberi (1), it is no doubt an authority 
for the proposition that an indictment for embezzlement might be 
supported by proof of a general deficiency of moneys that ought 
to be forthcoming, without showing any particular sum received 
and not accounted for. There is on this point under the English 
law a conflict of judicial opinion, which perhaps it is not possible 
to reconcile [see R v. Grove (3); R v. John Moak (4); R v. King (5), 
for the one view, and œ. v. Lloyd Jones (6); R v. Chapman (7), 


(1) (1847) 2 Cox. 309. (2; (1896) I. L. R. 34 Calc. 193. 
(3) (8835) 7 C. P. 635. (4) 41856) 7 Cox 60. 
(5) (1871) 12 Cox 73. (6) 8 C. &. P. 288, 


(7) (1843) I Cox 47. 
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and Æ v. Wolstenholme (1), for the other.) The words of the sta- 
tutes under which the above mentioned cases were decided are 
widely different from those of the statutes with which we are con- 
cerned and they can have no application here. 

As Martin B. observed in the case of Reg v. Moak (2). “If there 
have been decisions, but I protest against the idea that-a number 
of cases decided years before upon another statute can be any 
guide to us in interpreting the particular statute before us.” l 

The offence of criminal breach of trust involves entrustment 
or dominion over property and dishonest misappropriation, conVer- 
sion, use or disposal thereof. It is not possible to find these ele- 
ments unless one can form a conception as to what that property 
is. There must therefore be a definite finding of a certain definite 
sum traced to the accused in order to form the basis of his con- 
viction. The verdict of the jury read in the light of their expla- 
nation suggests that they found that the accused had succeeded 
in accounting for the whole with the exception of about a thousand 
rupees. . | 
The verdict so returned :by the jury was not a simple verdict 
of guilty or not guilty on the whole matter covered by the charge 
but a special or qualified verdict to ascertain the exact scope and 
import of which it was the duty of the learned Judge to ask the 
jury such questions as were necessary. He should have endea- 
voured to ascertain how.they arrived at the amount of “about a 
thousand rupees or so” which in their opinion the accused was 
guilty of having embezzled. His omission to put questions to the 
jury in his respect has deprived him of the opportunity of finding 
out whether the said amount or any part of it was included within 
the figure which he himself arrived at, so as to determine whether 
he really agreed with verdict or not. The omission has also created 
a difficulty which stands in the way of our deciding whether the 
verdict was a proper one or not for we do not know upon what 
materials) the verdict is founded or what it really means. Under 
sectfon 303 (1) Criminal Procedure Code the Judge is always 
entitled to ask the jury such questions as are necessary to ascertain 
what their verdict is; and ina case hke this it was his duty to 
question them. 

In the view that I take of this matter I do not think it necessary 
to hear the appeal further. I would set aside the conviction and 
sentence passed upon the appellant and direct that he be dis- 


(1) (1869) a1 Cox 313. (2) (1856) 7 Cox 60. 


You. XL] 
charged. It will be.open to the prosecution, should they so desire, 
to proceed afresh against the appellant in respect of such gross 
sum or specific items or both as he may be charged with, in accor- 
dance with the provisions of the law. 

The appellant will be discharged from his bail. 

*’Walmsley J: 1 agree. 

A. T. M, 


HIGH COURİ. 


Appeal allowed: Case sent back. 





: Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 


Mukerji. 


SURENDRA LAL DAS AND OTHERS 
b 2. 
EMPEROR:* 


Misjoinder of charges —Penal Code (Act XLV of 1860), Sees. 34, 147, 148, 149, 
201, 304 —Procedure in framing charges under secs 794 and YE L P. C. 


A riot took place over a dispute relating to.a Go-pat and in the course of 
the riot 4 was wounded and B was also assaulted—the result of which was 
that he died on the spot. Thereafter the appellant No. 5 along with another 
person took away the dead body : 


Held, that the offence under section 201 I. P. C. alleged to have been com- 
mitted by the appellant No. 5 was not committed in the course of the same 


transaction in which the other offences were committed. 


The trial of appellant No. 5 on the charge under section zor l. P. C. along 


with other offences under sections 147 and 304 I.P. C. for 
other appellants were tried was illegal 
by misjoinder of charges. 


which the 


Appellants Nos. 1, 2 and 3 were charged under section 304 read with section 


149 I. P. C. and also under section 304 read with section 341. P.C.: ° 


Held, that in framing such charges, attention should be 
case as put forward on behalf of .the prosecution and the 
then be dealt with strictly in accordance with 
Prosecution desired to prove. 


Appeal by the Accused under section 410 of the Code of 
Criminal Procedure. 


"Criminal Appeal No. 189 of 1924, against the order of B. N. Rau Esq, 


_ Sessions Judge of Sylhet, dated the 29th February, 1924. 


and the whole trial was vitiated 


paid to the 
matter should 
the allegations which the 
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The material facts appear from the judgment. 


~ Babus Narendra Kumar Basu and Birendra Coomar De for 
the Appellants. l 


Babu Jatis Chunder Guka for the Crown. 
The judgments of the Court were as follows : ; "4 


- Mukerji J:—The appellants who are five in number were 
tried along with another person named Abudas by the learned ` 
Sessions Judge of Sylhet with the aid ofa jury. The charges on 
which the accused were tried were as follows: There was a charge 
against all the accused persons under section 148 Indian Penal 
Code and another charge under section 304 read with section 
149 Indian Penal Code for causing the death of one Bodhi 
Namasut. As against the appellants Nos. 1, 2 and %3, there 
was a further charge under section 304 read with section 34 Indian 
Penal Code and as against the appellant No. 5 there was also 
a charge under section zor Indian Penal Code. Against the 
appellant No. 4, there was a further charge under section 326 
Indian Penal Code for causing grievous hurt to one Jnan 
Namasat. 

The jury were unanimous in their verdict. So faras Abudas 
was concerned, they unanimously found him not guilty of the 
offences with which he was charged and the learned Sessions 
Judge agreeing with and accepting their verdict as regards him 
acquitted him. With regard to the present appellants, the jury 


found them all guilty under section 148 Indian Penal Code, with 
. regard to appellants Nos. 1, 2 and 3, they found them also guilty 


under section 304 read with section 34 Indian Penal Code. As 
to appellant No. 4, they further found hirn guilty under section 
323 Indian Penal Code and as to appellant No. 5, under 
section 201 Indian Penal Code. 

The learned Sessions Judge agreed with the unanimous 
verdict of the jury in so far as they found the appellants Nos. 1 
and 4 guilty under section 148 Indian Penal Code and the 


appellants Nos. 1,2 and 3 guilty under section 304 read with 


section 34 Indian Penal Code. But he wasof opinion that the 
appellants Nos. 2,3 and 5 should have been convicted under 


_ section 147 Indian Penal Code rather than under section 148 


Indian Penal Code and that the appellant No. 4 should have been 
convicted under section 326 Indian Penal Code rather than under 


- section 323 Indian Penal’ Code ; and not being willing to differ 


from the unanimous verdict of the jury, he- accepted the 


Vou XL.] HIGH COURT. - 


same and convicted the present appellants of the offences 
in respect of which the jury found them guilty and sen- 
tenced appellant No. 1 under section 304 read with section 
34 Indian Penal Code to seven years? rigorous imprisonment and 
appellants No. 2 and 3 to five years, rigorous imprisonment each 


; uåder the same section—no sepirate sentence being passed on 


these three accused persons under section 148 Indian Penal 


Code. The appellant No. 4 was sentenced td two years’ rigorous 
imprisonment under section 148 Indian Penal Code—no separate 
sentence being passed on him under section 323 Indian Penal 
Code and appellant No, 5 was sentenced to rigorous imprisonment 
for two years under section 20r Indian Penal Code—no separate 
sentence being passed on him for the offence under section 
148 Intlian Penal Code. l Í 

The first and the principal objection that has been taken 
on behalf of the appellants to their convictions as aforesaid 
relates to the joinder of the charge under section zor Indian 
Code with the other charges upon which the appellants other 
than the appellant No. 5 have been tried. It appears that 
the case for the prosecution was that the riot took place over 
a dispute relating to a Go-fat and that in the course of the 
riot one Jnan Namasut was wounded with a bamboo staff at his 
knee and one Bodhi Namasat was also assaulted—the result of 
which was that he died on the spot and that thereafter the 
appellant No. 5 Munshi along with one other person named 
Lakhidas who was not on his trial before the learned Judge 
took away the dead body and the corpse was not recovered 
since then. Upon this view of the facts it is difficult to hold 
that the offence under section 201 Indian Penal Code alleged to 
have been committed by the appellant No. 5 Munshi was 
committed in the course of the same transaction in which the 
other offences were committed. It is quite clear that, so far as 
the offence of rioting is concerned, that must have egded 
with the serious injury inflicted upon Bohhi Namasat and the 
offences that were committed in the course of the riot had all 
been completed before the offence under section zor Indian 
Penal Code with which the appellant No. 5 was charged had 
come into existence. I, therefore, hold that there was no 
justification for the trial of appellant No. 5 on the charge under 
section 201 Indian Penal Code along with the other offences for 
which the appellants were tried by the learned Sessions Judge 
and that the whole trial was vitiated by misjoinder of charges. 
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One other objection was taken on behalf. of the . appellants 
and it was this:so far as the appellants Nos. 1, 2 and 3 are. 
concerned, there was a charge against them under section 304 
read with section 149 Indian Penal Code and also another 
charge under section 304 read with section 34 Indian Penal Code. . 
These charges as they stand were not in the alternative but weré. 
substantive charges against these appellants. Although under the : 


_ law, there cannot be any . objection to these charges being put 


forward against the accused persons at one and the same trial, 
it is obvious that in some instances they may cause embarrass- 


ment to them inasmuch as they proceed upon an assumption 


of facts which may not be identical so far as the two charges . 
are concerned and it is desirable that, in framing charges with. 
regard to matters of this description, attention should be paid 
to the case as put forward on behalf of the prosecution and 
the matter should then be dealt with strictly in accordance 
with the allegations which the -prosecution desires to prove. - 
In this view of the matter, I think that fhe convictions and the 
sentences passed upon the present appellants cannot be sustained. 
Accordingly, I would set them aside and direct that the five 
appellants before us be retried in accordance with law. These 
appellants, we are informed, are on bail. They will remain on 
the same bail pending their retrial. ; 


Walmsley J:—I agree. 
A. T, M. Appeal allowed : Case remanded, 


Von. AL, | HIGH: COURT: 


CRIMINAL REVISION: 


Before Sir Babington Newbould, Knight, Judge, and Mr. Jusitee 
° Ckakravarti. 


BUDHU KOIRI 
° 9. 
THE KING-EMPEROR.* 


l Bengal Cruelty To Animals Act (1 of 1869) Secs. 2 and §—Accused pleaded not 
guilty- Conviction on Court doctor's report without taking any evidence. 


After the accused had pleaded not guilty to acharge under sections 2 and 5 
of the Bengal Cruelty To Animals Act, a Magistrate is not justified in convicting 
him on the report of the Court doctor without taking any evidence. 

The petitioner was convicted under sections 2 and 5 of the Ben- 
gal Act I of 1869 and sentenced to pay a fine of Rs. 12. 


The accused Budhu Koiri was prosecuted by M. H. Raha- 


man of the Society for the Prevention of Cruelty to Animals ` 


for working a lame, exhausted and under-size pony in his 
master Babu Gopal Chandra Mukherjee’s private carriage on 
Strand Road, Calcutta, on 26th March, 1924. He pleaded not 
guilty tothe charge. The facts, as appeared from the learned 
Presidency Magistrate’s explanation were “as accused pleaded 
not guilty I sent the horse for medical examination to the 
Court doctor and as the report of the said doctor that the 
horse was slightly lame off hind and was not challenged and no 
defence witness was adduced the accused was convicted and 
sentenced” 

“I did not examine the accused under section 342 Criminal 
Procedure Code as I did not think it necessary in a petty 
case.” 

: Babu Jotindra Nath Batabyal for the Petitioner. 
* No one for the opposite party. 
The judgment of the Court was as follows :— 


This Rule must be made absolute. The learned Additional 


Presidency Magistrate after the accused had pleaded not guilty was 
not justified in convicting him on the report of the Court doctor 
without taking any evidence. The conviction and sentence passed 
on the petitioner are set aside and the fioe, if paid, will be 
refunded. 


A. T. M. Rule made absolute. 


*Criminal Revision No. 342 of 1924. against an order of the Additional Presi- 
dency Magistrate, Calcutta, dated the 'a7th March, 1934. ; 
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APPELLATE CIVIL. 


Before Mr. . Justice Suhrawardy, and Mr. Justice Duval. 


PRAMATHA NATH MUKERJEE AND OTHERS 
y. 4 


AMAR CHANDRA BANE RJEE.* 


Hindu will—Shebaitship—Gift to unborn person—Shebaitship without 
emolument—Direction as to management—Original provisiog sas to 
devolution of shebaitship inoperative—Hereditary character of shebattship— 

Res judicata. 


A Hindu testator by his will made a zift of certain properties to an Idol 
and appointed certain persons as shebaits of the endowment. ; As to future shebaits 
he. made the following provision: ““ When you all have ceased to be, he 
who shall be of the Hindu persuasion and senior in age amongst your 
legal heirs, shall have the management conferred upon him.” The will 
also contained a declaration that the testator’s brother’s possession of the 
shebaitship and property was subject to th@ rights of the members of the 
family of the original shebaits to reside in a certain house, to repair it, 
if necessary, to get maintenance out of the offerings to the Idol and to 
enjoy certain other rights: 

Held, that the shebaitship, though carrying no emoluments, reverted to 
the heirs of the founder. 


That the office of shebait was hereditary. 


That the rule of law as to invalidity of gift to an unborn person was 
applicable to the office of shebaitship. 


That the bequest, so far as it provided that the person senior in age among 
the heirs of the first shebait should be appointed, failed. 


Gopal v. Kartick (1), and Kunjamani v. Nikunja (2) followed. 

That tke directions as to management would not cease to be operative 
simply because the original provisions as to the devolution of the shebait- 
ship ceased to be operative owing to succession to the shebaitship being 
varied : Rambrahma v. Kedar (3) followed.’ oe 


That the defendants in the present case and the members of the 
family though, non-existent at the time of testator’s. death, ‘were’ entitled 
to reside in the house mentioned in the will, to repair it, if necessary, to 
get maintenance out of the offerings to the Idol and to enjoy certain 

®Appeals from Appellate Decrees Nos. 2053 of 1922 and 12 of 1923, against 
the decree of G. B. Mumford Esq, 2nd Additional District Judge of 24-Perga- 
nahs, dated the 14th July, 1922, affirming that of” Babu Upendra Nath 
Biswas, Subordinate Judge, 4th Court of 24-Pergunnahs, dated the 2gth 


July, 19216 
(1) (1902) I. L. R. 29 Calc, 716. 
(a) (1915) 22 Co Le J. 4045 29 C. W.N. 314. (3) (1992) 36 C. L. J. 478. 


_ Von. AL) - HIGH COURT, 

(id 
other rights. As this was adjudicated upon ina previous suit, it also operat- 
ed as res judicata. 


Appeals by Defendants Nos. r to 3 and Defendant No. 23 and 
Cross-objection by the Plaintiff. 


Suit for declaration of plaintifs and his brother’s (defen- 
dant No. 23) rights to the shebaitship of an Idol. 

The material facts appear from the judgment. 

| Mr. B Chakravarty, Babus Mahendra Nath Ray, Bara. 
nashibast Mookerjee and Krishnalal Banerjee for the Appellants 
in Suit’ No. 2053. 

Babus Ram Chunder Mosumdar, Khitis Chandra Chakra- 
butty, Rishindra Nath Sarkar, Rupendsa Kumar Mitra, Someswar 
Prasad Mukerjee, Rama Prosad Mookerjee, Gopendra K rishna 
Banerjee fot the Respondents. 

Babus Brojolal Chakravarty, Rupendra Kumar Mitter, Bijan 


Kumar Mukerji and Dharma Das Set for the Appellant in S. A. 
No. 12. 


Babus Baranashibashi Mookerjee, Krishnalal Banerjee, Khitis 


Chandra Chakvabutty and Rama Prosad Mookerjee for the 
Respondents. 
C. A. Yy 
The judgment of the Court was as follows : 


S. A. 2253 : This appeal his been argued at great length and 
with great ability and earnestness on both sides but we do not regret 
the time occupied as the arguments at the bar have been of 
great assistance to us. 


The facts which have given rise to the present case and 
several previous cases are that plaintiff's mother’s father, Ram 
Kamal Mukherji, who died on the rst August, 1845, shortly 
before his death viz. om the 4th February, 1845, executed a 
will by which, after providing for various annuities and 
legacies, he ‘made a gift of certain valuable properties to an 
Idol Sri Sri Gopal Jiu and appointed his wife Baroda Sundari 
Devi and his three brothers Ram Kumar, Madhu Sudan and 
Chandra Mohan Mukherji shebaits of the endowment. As to 
future shebaits, he made the following provision :— When 
you all have ceased to be, he who shall be of the Hindu 
pursuasion and senior in age amongst your legal heirs ‘shall 


“have the management conferred upon him.” We do not 


refer here to other provisions of the will which will have: to 
be considered in their proper places. This will has been a 
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fruitful source of litigation and after the death of each shebait 
the assistance of the Court has been sought for the construc- 
tion of the will. It appears that of the four shebaits appoint- 
ed under the will Madhusudan was the last to hold the’ 
shebaitship. . In 1863 when Madhusudan was acting as 
shebait three of his sons Asutosh, Mritunjoy and Ashore 
instituted a suit against him and certain transferees from him and 
impleaded in the suit all the heirs of the original shebaits 
Jogeswar, son of Ram Kumar, Kamini, daughter of the testa- 
tor and Barada Sundari, and Damayanti, widow of Chandra 
Mohan. The suit was for construction of the will, for declara- 
tion of trusts created thereunder and for having the unauthoris- 
ed alienations of the trust property declared inoperative. Kami- 
ni, the daughter of the testator and mother of the present 
plaintiff, denied the genuineness of the will and further urged 
that it did not create any valid endowment. The Principal 
Sudder Amin who tried the suit decreed it in full, holding that 
the will was genuine, that it cread a valid religious endow- 
ment and that the transfers were null and void. On appeal by 
Kamini and one of the purchasers, this decree was affirmed 
by the High Court on the rsth May, 1865. There was no 
further dispute till 1879 when Madhusudan died. Then Kamini, 
the mother of the plaintiff, instituted a suit in the first Court of 
the Subordinate Judge at Alipore for the construction of the 
will, for the determination of the nature and extent of the 
interest of the Idol Gopal Jiu in the estate of the testator, for 
the appointment of a proper person as shebait and for other 
reliefs. All the then existing heirs of the original shebaits were 
made parties to the suit. The Subordinate Judge passed a 
decree in the suit by which he dismissed Kamini’s claim for 
possession of the properties by right of inheritance. He 
declared shat the entire property of Ram Kamal had vested abso-° 
lutely in the idol and appointed Asutosh the eldest son of Madhu- 


‘sudan as shebait, Damayanti widow of Chandra Mohun and the 


senior member in age having waived her right to act as shebait. 
Kamini preferred an appeal from the decree of the Subordinate 
Judge to the High Court which allowed the appeal and held that 
there was no valid endowment, that the will created a religious 
charge on the properties and that there was a devise of the surplus 
proceeds for the benefit of the heirs of the testator and his brothers. 
The matter was taken in appeal tothe Privy Council and in 1888 their 
Lordships of the Judicial Committee reversed the decision of the 
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‘High Court holding that the questions relating to the construction of CIL 
the will and the nature of the dedication were res judicata by virtue 1924. 
of the decision in the suit of 1863. They further held that Asutosh Pramatha 
“hada preferential right to shebaitship. The decision of the Judi- Pacem 
cial Committee is reported subnomine Kamini v, Asutosh (1). es 


Soon after the decision of the Privy Council Asutosh died on the 
2314 August, 1888, Damayanti, who had previously ‘waived her 
right to shebaitship in favour of Asutosh, now Jaid claim to the 
office and as Kamini resisted her claim, she commenced an action in 
1888, for construction of the will and for the appointment of herself 
as shebait or of any other suitable person if her claim was disallow- 
ed. All the heirs of the original shebaits then living were made 
parties to the suit. Kamini and Aghorenath, one of the sons of 
Madhusudan, disputed her right and each claimed the office. The 
Court of first instance held that Damayanti was disqualified, as she 
had once waived her right and appointed Kamini to the shebaits 
ship. On appeal, the first appellate Court agreed in dismissing 
the claim of Damayanti, but held that Aghorenath had the prefer- 
ential title to the shebaitship. Damayanti appealed to the High 
Court which held that she being the senior in age among the heirs 
of the original shebaits was entitled to the shebattship despite her 
previous waiver. Damayanti accordingly held the office till her 
‘death in r905, when both Kamini and Aghore came forward to 
claim succesion to the shebaitship. Kamini brought a suit in 1906 
for declaration of her preferential right to shebaitship against 
Aghore and the present appellants wh» are Aghore’s brothers and 
succeeded in her claim up tothe High Court. There were several 
litigations between her and Aghore and his brothers but Kamini 
held the shebaitship till her death in 1916. She was succeeded in 
the office by Aghore who acted as shebait till his death in 1918. 
e Upon Aghore’s death the present controversy arose. On Aghore’s 
‘death no one among’ the heirs of the testator and his brothers was 
left who was alive at the time of testator’s -death,. all the parties go 
this suit having been born after that event. Plaintiff, thereupon, 
instituted the present suit for declaration of his right, and that of ° 
his brother (defendant No. 23) to the shebaitship of the idol on the 
ground that on the death of all the persons living at the time of æ 
the death of the testator the “office of the management of the 
endowed property reverted to the heirs of the testator, He further 
prayed that if the {above contention was overruled he should be 
appointed as shebait being senior in age among the heirs of the 
(1) (1888) I. L. R. 16 Cale. 103; L. R. 16 I.A. 15406 
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Civit. original shebaits. This latter claim has been dismissed as it has 
“1924. beeri found that the plaintiff is not senior in age to defendant No. t; 

Gal Aka and we need not consider it any-further, As regards the plaintiff's 

Pi first eontention both the Courts below have given effect to it and 
mar. 


decreed the suit. 

The defendants 1 to 3 have ‘appeased and it is contended pn 
their behalf that the view of the law taken by the Courts below is 
erroneous. Some other points have been raised which we will 
consider later, but the main question on which the decision of this 
appeal hinges is whether the principle of law enunciated in the 
case of Tagore v. Pagore (t) and extended to an hereditary office 
and endowment by Gnanasambanda v Vels Pandaram (2), and 
now firmly established, that the gift to an unborn person is invalid 
and contrary to Hindu law, is applicable to the office “of shebait- 
ship. 

It is first argued that this question is affected by the principles 

` of ves judicata in view of the previous litigations to which the plain- 
tifs mother Kamini was a party. Itis said that the will of Ram 
Kamal has been construed on several occasions specially by their 
Lordships of the Judicial Committee in Kamini v, Asutosh (3) 
who at page 116 of the Report observe that it was decided in the 
suit of 1863 that '“ the will was wholly valid and passed the entire 
estate to the idol.” Itis argued that the words “wholly valid” 
must be taken to mean that all its provisions are valid including 
the devolution of the shebaitship on persons unborn at the time of 
the testator’s death. The questions raised in the suit of 1863 by 
Kamini were that the dedication was illegal and invalid and that 
at the most it created a religious charge on the secular properties 
of the testator and their Lordships say that in that suit it was 
decided that the will bequeathing the properties to the idol was 
valid to the whole extent of the bequest and that thé idol took the, 
entire estate. The present question was not under consideration 
gither in the suit of 1863 or of 1880, there was no issue on this 
point and there was no decision express or implied of this question. 


` In fact the present controversy had not then arisen and there was 
no occasion or necessity for considering it. The dispute for the first 
` time arose in 1918 after Aghore’s death. We may note that the 


-will does not expressly say that the shebaitship will also devolve on 
‘the heirs of the original shebaits not in existence then. It contains 


(1) (1872) 9 B. L. R. 477; L. R. 1. A. Sup. Vol. 47; 18 W. R 459. 
(2) (1809) I. L. R. 23 Mad. 4713 L. R. 47 Ja Ae 69. 
(3) 888) I. L. R. 16 Calc. 103. = 
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a general provision that the office shall devolve on the heirs of the 
shebaits appointed under the will. Plaintiff claims that this provi- 
sion has now been exhausted and the shebaitship will henceforth 
follow the estate of inheritance. 

It is next contended, to distinguish the decision of the Judicial 
Comhiittee of the Privy Council in Gnanasambanda v. Velu (1), that 
the office of shebait in the present case is not hereditary inasmuch 
as the condition of appointment is that the succession to the office 
depends on seniority of age and not on heirship to any particular 
person,“ The argument is ingenious but not sound. The shebait 
succeeds to the office because he is heir to one of the four original 
trustees, The appellants for instance claim to be appointed 
shebaits because they are the sons of Madhusudan. The testator 
laid down two qualifications for the shebaitship—heirship to one of 
the original trustees and seniority in age. The will expressly says 
that the shebaitship shall devolve on the Aeizs of the first shebaits. 
It is possible that immediately on the death of a shebait his son 
may not succeed to the office not being senior in age, but it is equally 
possible that he may happen to be senior in age and succeed his 
father on the latter's death. In our judgment it cannot be said 
that the shebaitship in the present case is not a hereditary office. 

The next point raised is that as no emolument or interest in 
property is attached to the office in this case it is not within the 
tule of Gnanasambanda’s case (1). The facts of that case properly 
scrutinised will show that the office there did not carry with it any 
pecuniary interest. In fact the Government has taken charge of 
the temple and the endowment and subsequently released them in 
favour of Velu Pandaram grand-father of the plaintiff in that case, 
‘That Velu executed an agreement by which he undertook to do 
the puja, keep the temple in repairs and pay the Government 
, revenue. There is no mention of the manager making any profit 
but of the management, In their judgment the Judicial Committee 
have nowhere referred to the peculiar character cf the hereditary 
office there which attracted the operation of the rule in Tagores 
case (2). They hold that article 124, Limitation Act, applied to 
the case and then observe that the rule in Zagore’s ease (2) applies 
equally to an hereditary office as to a gift, Article r24 of the 
Limitation Act prescribes the period of limitation applicable to a 
suit for the recovery ofan hereditary office without making any 
distinction between an office “carrying personal benefit and one 
which has no gain attached to it and which the learned counsel 
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for the appellants calls: “ bare trusteeship.” We Have not been 
referred to any authority either in the texts of the Hindu law or in 
decided cases that there exists in law any difference between a 

so-called “bare” trusteeship and a trusteeship carrying emolu- | 
ments; It is however argued that there are three kinds of endow- 
ment (1) where the-whole property and its income are directed tg 
the idol (2) where properties are dedicated to the idol but a portion 
of the usufruct is given to beneficiaries including the shebait ; and 
(3) where secular property is charged with expenses of the worship 
ofthe idol. It is submitted that the endowment in the present case 
belongs to the first class, and, as held by the Judicial Committee 
in the case of Vidyavaruti v. Balusami Ayyar(1) a shebait is a 
mere manager and has no right or éstate in the endowed property 
and therefore the law of gift to an unborn person should not be 
applied’ in the case of shebait. This argument virtually invites us 
to révise the correctness of the decisions of the Judicial Committee 
in Gnanasambanda's (2) case as also in the case of Gopal Chunder 
Bose v. Kartick Chunder Dey (3) which we are incompetent to do. 
The case of Gopal Chandra (3) affords a valuable guide for the deter- 
mination of the present controversy as the facts of that case are 
toa great extent similar to those of the present case. There 2 
Hindu testator created an endowment and directed that shebaitship 
should be held by his wife, after her death by his son and after 
his death by the testator’s daughter and her husband and their 
male children. It was held that on the death of the last surviving 
son’of his daughter, the succession to shebaitship failed and the 
shebaitship reverted to the heirs of the testator. The arguments 
pressed in this case were also advanced in Gopal Chunder's case (3). 
The Division Bench of this Court, whose decision was approved . 
and upheld by the Judicial Committee, observed as follows :— 
“ It was contended before us for the respondent that we are not 
dealing with an actual bequest or gift of immovable property, but ° 
only with the appointment of persons to superintend and manage 
the pagoda. It would appear however from the observations of 
their Lordships df the Judicial Committee of the Privy Council 


“in the case of Gnanasambanda v. Velu Pandaram (2) that the rule 


in the Zagore case (4) is applicable to a hereditary office and 
eridowment as well as to immovable property.” This, iù our 
judgment, supplies a conclusive answer fo the appellants’ con~ 
tention. | . 

re eee 7 EE, * a sk paga L. R. 29 Calc. 716. 
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This being the view we take of the decisions of the Privy Council 
and the law laid down by it, it is not necessary to refer to the seve- 
ral cases of this Court to which the learned counsel for. the 
appellants has drawn our attention in support of his argument. 
But we propose to refer briefly to a few of them which apparently 
favour the appellants’ contention. The first case is Bisseswar v. 
_Bhagabati (1). In that case a Hindu will provided that the senior 
in age among the lineal descendants and heirs of the testator 
was to take charge as shebait of the trust property dedicated to the 
worship of an idol. It was contended that possible and not 
actual events must be taken into account and that following 
the rule in Zagore's case (2), and Gnanasambanda's case (3), the gift 
was bad ad-initio as the senior in age amongst the lineal descen- 
dants might not be in existence at the death of the testator. 
It was in short argued that as the bequest would fail at a 
future time the whole of itis bad in law including the bequest 
in favour of persons living at the testator’s death. The learned 
Judges held that itis not so and that such directions are common 
enough in Hindu wills and they did not think that there was any- 
thing contrary to Hindu law in the provision. The parties in 
that case were allalive at the time of the testator’s death and 
the judgment of the Court so far as it related to the validity 
of the bequest between the parties to the suit is quite correct. 
But if the learned Judges intended to hold that the bequest 
in favour of unborn persons was also good they went beyond the 
scope of the suit and their observation must be regarded as 
obiter dictum and in conflict with the law as laid down by the 
Privy Council. But as one of the Judges who decided this 
case, Maclean C, J. was a party to the case of Gopal Chunder 
Bose (4), it may be fairly presumed that the learned Judges meant 
to hold that the bequest as between the parties to the suit 
was valid and binding, and it was not bad because at some 
future time it might fail for illegality. 

The next case on which reliance is placed is Mathura Nath 
v. Lakhi Narain (5). There the testator had empowered her widow 
to appoint a shebait in succession to her. She appointed a per- 
son who was not in existence during testator’s lifetime. The con- 
tention was that according to the rule in Zagore’s case (2), the 


(1) (1901) 3 C. L. J. 606. l (2) (1872) 9 B. L. R. $77. 
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Civit. bequest authorising the widow to appoint a shebait who possibly 
1924. might not be in existence at the time of the testator’s death is 
Pramatha illegal. The learned Judges held that that rule did not apply in 
A that case. Richardson J. at p 436 in giving his reasons why the 
sean Tagore case (1), did not apply observes that the testator might 


have empowered the civil Court, instead of the widow, ko 
appoint ashebait and the choice in that case need not have 
been restricted to persons living at the time of the testator’s 
death. The ratio of that decision is that where appointment to 
shebaitship is to be made by nomination the rule of law govefning 
directions in a will for appointment of an unborn person designated 
or of a designated class will not apply. 

In Rambrahma Chatterjee v. Kedar Nath Banerjee (2), the 
question was whether daughter’s sons of the founder who Were not 
in existence at his death were entitled to share in the Bhog or 
offering to the idol. It was held that share in the Bhog not being 
interest in property is not subject to the tule in Tagore case (1). 


In Jatindra Mohan Mandal v. Ghanashyam Chowdhury (3), 
an annuity was given by the testator to his daughter and absolutely 
to her son who was not then born. The learned Judges held that 
an annuity may be given to an unborn person under the Hindu law, 


We are of opinion that none of the cases cited by the learned 
counsel for the appellants has any bearing on the present question. 
The learned Judge of the Court of appeal below remarks that the 
office of shebaitship in this case carries with it the right to hold 
and manage properties belonging to the idol and so the appoint- 
ment as shebait may be said. to create an interest in immovable 
property. This view is not without justification. It is suggested by 
the respondent that a sufficient profit is left to the shebait of the 
idol. This is possible considering the frequent scramble for the 
office since the death of the testator. But we express no opi- 
nion on this point. 

After a careful examination of the authorities we have arrived 
at the conclusion that after the death of Aghore the bequest, 
so far as it provides that the person senior in age among the 
heirs of the first shebait should be appointed shebait, fails and 
e we hold on the authotity of Gopal Chunder Bose vy. Kartick 

Chunder Dey (4), and Kunjamani Dassi v. Nikunja Bekari Das (5), 


(1) (1872) 9 B. La R. 377. (2) (1922) 36 C. L. J. 478. 
(3) (1922) 1. L. R. 50 Cale. 266. (4) (1902) 1. L. R, 29 Cale. 716. 
(5) (1915) 22 C. L. J. 404 ; 20 C. W. N. 314, 
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and other cases that the shebaitship reverts to the heirs of Civit. 
the founder Ram Kamal Mukherji. It is not disputed that the ces. 
plaintiff and the defendant No. 23 are the heirs of Ram pe 
Kamal. a 
Amar. 


Lastly if is contended that the idol was established by the — 
e mother of Ram Kamal who founded the present endowment for 
. the worship of that idol ; according to Hindu law, the succes- 
sion to the shebaitship of the idol which would include the 
management of the properties endowed by Ram Kamal, should 
descend to the heirs of Ram Kamal’s mother and reliance is 
placed for this view on the case of Ananda Chandra Chackerbutty 
v. Brajalal Singh (1). Hence the defendants 1 to 3 being the 
heirs of Ram Kamal’s mother are entitled tothe shebaitship 
in preference to the plaintiff. This point was not taken in either 
of the Courts below nor does it appear to have been mentioned 
in the pleadings. As determination of this question depends 
upon questions of facts ye do not think we will be justified in 
allowing the appellants to take it at this stage and as Court of 
second appeal we are not in a position to consider it. We may _ 
mention one fact to show that we are not competent to deal with 
this matter. There is no evidence that the idol was consecrated 
by Ram Kamal’s mother. In the translation of the will which 
is to be found in the report of the case of Kamini v. Asutosh (2) 
certain vernacular words have been translated as ““ Thakur Gopal 
Jiu consecrated by my mother.” We have looked into the Bengali 
document and we do not find that there is any word there mean- 
ing ‘mother’ but there is the sign ‘ishwar‘ which may indicate 
God or a dead person. The appellants say that Ram Kamal’s 
mother was dead at the time of the will ; the respondent denies 
it and there is nothing in the will to show that she was dead at 
that time. In these circumstances we are unable to allow the 
appellants to raise this point in second appeal. 
In the view we have expressed this appeal fails and is dismiss- 
ed with costs to the plaintiffs. 


A cross-appeal is filed by the plaintiff against the order in the 
decree of the first Court, confirmed by the decree of the Addi- 
tional District Judge whereby his and his brother’s possession of the ° 
shebaitship and property is deelared to be subject to the rights of j 
the defendants and members of the family ofthe original shebait- 
ship to reside in the Kidderpur house to repair it if necessary, to ` 
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Civit; get maintenance out of' the offerings to the idol and to enjoy 
1024. certain other rights. 
Ani Appeal No. 12 of 1923 is filed by the proforma defendant 
Pa? No. 23 the brother of the plaintiff against this declaration. 
mar. 


2n _ In cross-appeal it is urged on behalf of the plaintiff on the 
principle of the Zagore case (1) that these provisions have lapged, 
since 1880 and any how cannot enure to the benefit of the 
younger members, not in existence at the time the testator 
died. 

It is urged both by the appellants (defendants 1-3 in the, ‘lower 
Court) and by some of the proforma respondents (defendants 
12-15 and 16-22) that this matter was already decided by the 
Privy Council in restoring the order of the Subordinate Judge in 
the case between the predecessors of the parties: Kamini v. 
Asutosh (2), as in that matter the Subordinate Judge had held that 
these provisions in the will were valid. The property is that of 
the idol and the shebaits get no property for their exclusive use 
by virtue of their office. The property “is with the idol and the 
direction in the will as to how the income shall be spent is 

= not bad. In deciding this point in the suit of 1880 the learned 
Subordinate Judge said :— 

“ It is contended for the plaintiff that those persons only who 
were born at the time of the testator’s death, and entitled to main- 
tenance from the estate, and not those who were born afterwards. 
This contention is based on the principle laid down in . the 
Tagore case (1). viz, that no gift to an unborn person is valid. The 
will virtually made no gift to any unborn person, the entire gift 
was to the idol, who was to have his Gaily d#oge which ordinarily is 
distributed to the poor and needy or to Brahmins without any 
inquiry whether they were born during the testator’s lifetime 
or not. That isthe immemorial custom of the Hindus in charge 
of the endowed property. The testator alive to the proverb, 
that charity must begin at home, preferred his blood relations 
including their future descendants as recipients of the frosad 

. than outdoor beggars or Brahmins. 

“The five brothers and their descendants who by the Hindu 
Law are entitled to maintenance from them, are all entitled to the 
rosad of the idol as well as to reside in the Kidderpore house ; 
“they are also entitled to their foffa and marriage expenses as well 

. as the charges of the performance of their parents’ sradhs to 
the extent of their ceremonial part. The income of the estate 


(1) (1872) 9 B. L.-R. 377. , (2) (1888) I. L. R. 16 Cale. 103 


„lÉ ERARON Wed Ar’ ARA FEW 
“e VOL, XL] ! HIGH COURT. 575 


"> 
z tu g = La? sla gel ede LINA 


being totally inadequate to “meet all the necessary expenditures, | ; ae. 


all secular charges , like „marriage | portion, dower, . „or, in ‘the. 3924.~ 
Snn d 
.« shape of ornaments or the like should not be made from the debut. Pranathi 
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„The, Subordinate Judge’s order though not approved. by this, owe 
“Court was, restored by, the Privy Council and so the matter cannot 
- be Tgopened,, Learned counsel | also, relied | on the. principles , l 
laid down in the case of Rambrakwa, Chatterjee V. Kedar. Nath 
Base ree (D. Where it was laid .down that “a founder. who i ig, 
competent to provide for the government . and, administration af 
a trust can give a direction for its, management „which is not. 
inconsistent with its character as a religious, and charitable 
trust, The test ‘of each case is whether the direcion giyen by , 
the founder j is inconsistent, with the nature of. the, endowment as a, 
religious, and charitable tryst or is a solourable device, for. the: 
evasion of the law against, perpetuities.”’ The “Jearned Subordinate, . 
Judge in, 1880 found [phat éhe directions were not, i inconsistent with. 
the character of a religious trust recognised . by Hindus and with i, 
this opinion we agree. The directions as to management. will net, 
cease to be operative simply because, the original provisions as 
to the devolution of the shebaitship cease to be operative owing to 
succession to the she baitship being, varied, ee ee 

The cross objection is therefore dismissed with costs to gach set > 
of respondents appearing—tbree i in all. NY ny 

Appeal No. 12 of 1923 really raises the same point in a different i 
form. The appellant is pro; forma defendant 23 in the first Court, 
brother of the plaintiff. He raised, certain issues in that Court, , 
which were decided against him, it being held that his claim which |; 
as we have said, above i is similar to the claim in the .cross-gbjection |, 
is’ barred by, res judicata aqa finding ehel by the learned Addi-,, 

» tional District Judge. 
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The arguments in his , appeal a however different.. Without 
going, into the merits ‘of the. claim that the directions,ag , tothe. 
use of the income accruing. to, the, idol are good, and. valid, his 
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CivIL. | which lays down that a reversioner would be bound by a decree 
1924. fairly and properly obtained against a widow, has no application 
Beare in his case. Kamini’s position in the previous litigations was that 
Pot of a legatee under the will with a chance of becoming a sebait ; 
mare 


he is an heir of the testator through Kamini and is not bound by 
any decision to which Kamini was a party in another capacity. 9. 

II. There was no decision in the case of 1863 on the question i 
now in issue ; that suit was confined to the genuineness of the will and 
the right of Ashutosh to see that its provisions as to the corpus of 
the property were carried out. The Privy Council decision of r388 
only declared that the decision on these points were res-judi- 
cata. It did not decide anything more. 

The second point may be considered first, and appears to us to 
be based on a misunderstanding of what the Privy Council decided 
in the case. The advice which the Judicial Committee gave to Her 
Majesty was that the appeal of the plaintiff in that suit wholly fails 
and the cross-appeal wholly succeeds. The High Court ought to have 
dismissed the appeal to them with cosis. Wier Majesty in Council. 
decreed accordingly. The decree of the Subordinate Judge restor- 
ed by the order is in these words: l 

Ordered : 

“That the plaintiff's claim to get the estate of her decease 
ed father Ram Komul Mookerjee by right of inheritance be dismissed 
as well as her claim to be the sole preferential shebait of Gopal Jiu 
Thakur. It is hereby further ordered, that the entire property of 
Ram Komul, deceased, having absolutely passed to and been 
vested in the said Thakur, plaintiff's claim toa partition of that 
estate be also dismissed. It is further declared that the heirs and 
descendants of the five brothers, namely, Ram Komul Mookerjee 
and of his four brothers, Rani Kumar Mookerjee, Madhu Sudan 
Mukerjee, Chunder Mohan Mookerjee and Dino Nath Mookerjee 
who are by Hindu law entitled to maintenance from the said * 
five persons, shall be entitled to participate in the daily 
prosad of Gopal Jiu Thakur, as well as to reside in the 

.  Kidderpore dwelling house. It is further declared, that the ex- 
penses of the religious portion only of the ceremonies of Sradh of 
the parents of the aforesaid persons, of the marriages of their sons 
and daughters, and of the jognapodtta ceremonies, shall be defrayed 
out of the income of the debutter estate, but on no account shall 
the said income be used in feasting Brahmins, &, and other 
secular offices in connection with these ceremonies, It is hereby 
also declared, that the said dwelling house, along with the other 
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taxes, ; / 
le eee: Ta É fil; eg SAS 8 n eboog to 
3. After the constriction of Ripon "Mansions, cons nsisting Of Af; 
suites, § suite G was first let in September, 1947, 2 nd” it 1 Soptiog ed 
to be, let, along with its electric wiring, “tags anà ligh t points Bath 


ag 
bath rooms with sanitary fittings, at varying, Font a UP; ,£Q 


TIES? ¢ cme sie z Tibet, Ll 4 E. YD . 
Arc BIO mutual, agreement the propris Or, su PR EAN fans, i 
regulators, bulbs and shades, ‘which haye beep, fixed Ap sin the. 
suite, . and are being used by the present tenants, According, 
to a witness for the applicants the landlord asked fo r rent of Rs, 119; 
"per mensem, inclusive of taxes, for the suite as it was, “but | With the 


fans, » repulatdre, b bulbs and shades the rent, "fixed was i 195 pm 


includ ing .gecupier’ 5 “shire ‘Gl taxes, this tent (Rs. I 5, P; mas 
being paid, l “ sigtroun 
od ni Ati As, claimed . by, the landlord . thaf,as | the suite sia: wW been 


lef along w ith th the fans, regulators, bulbs ‘and spades. fe, patted 
rent CÓVeTS hire of, fans, Feguiators, | bulbs s and, safe pani 


standard: d‘tent, fe fixed, should, Ti 6 hire and use of of | fans, 


“gator oa 7 and si shades sem Lü tolyigo yg bos osinigd Jow 
6. Now the question arises if a building wit fans, regulators, | 


bulbs and sbadesyis,_ premises, as defined in the Rent Ach and so 
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International Dictionary, edition of 1912) I find the meaning of 
“ furniture” is given as “ articles of convenience or decoration used 


‘to furnish a house, apartment, place of business or accommodation 


etc, specially moveable articles such as chairs, tables, beds, cabi- 
nets, decks, stoves etc,—usually distinguished from the fittings or 
permanent adjungts, such as gas fixtures, sanitary appliances etc, 

| “ Electricity has surely come to the field later than gas, and 
gas later than filtered water supplied to houses through pipes. There 
are several towns which have filtered water supply, but no house 
connection is allowed. Even in Calcutta in the beginning only a 
few houses had their own filtered water supply, and house connec- 
tion was then a “luxury.” But at present it has become a “necessity.” 
but there are still a small number of houses without this 
‘“ necessity.’* | 

13. In no case has the learned President or my learned predeces- 
sor held that water pipes, taps, gas fittings and sanitary appliances 
are no part of a building, and so no part of “* premises” as defined 
in the Rent Act. ii 

14. Most of the houses in the Indian quarter of the town 
have not, it is true, electric connection, but in the European quar- 
ter there is, I believe, hardly a house without electric connection. 
Electric connection can no longer, I think, be treated as a “ luxury, 
so far as the houses in the European quarter at least are concerned, 
it has become a “ necessity’ an almost invariable concomitant. 

15. Water and gas come through pipes fixed to the building, 
and eleciricity comes through wires similarly fixed. Fans, 
regulators, bulbs and shades are screwed down just like water 
taps, gas fixtures and sanitary appliances. Regulators are more- 
over fixed on the walls. If water taps, gas fixtures and sanitary 
appliances are not “' furniture” according to Webster it is hard to 


„distinguish fans, regulators, bulbs and shades from them and to 


treat them as “ furniture.” 

16. In this connection the exhaustive judgment .of the Hon’ble 
Mr. Justice Buckland in Suit No. 1128 of 1922 (Ellen Eveline 
Wells v. John Dickenson & Co. Ld) may be referred to. 

17. There is another point on which I would solicit the deci- 
sion of the Hon’ble Court as I have my doubt about it. 
The President of the Tribunal, as mentioned above, is the 
Revisional Court. My learned Predecessor followed the 
rulings of the learned President, even when he held different 


-views, and I have done so too in some cases, though holding 


different views. The interpretation of law by an appellate 
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CAD 014 téyisional”Codit in alddge! is “buke - bindihg On Ege Sier 
10440: Coit! so fara ‘that partictildt®° base 1 is" doncétnéd, ‘but intéipieti | 
D.iFanoea tom of law By the Hikhest’ judiciary “in the’ latid ‘only "iS heldt to be 
sa E binding on All the Tower Courts, 8h OR r ee syi ange oto 
OY eee 1187 There arë smë practical ‘difficultiés ia following the iling” 
of thê'learned President. ` When ‘dn “dpplicatfibh - utidër ‘section 18" 
is ‘filéd-the President simply’ calls for’ the te ecords ‘of the | basi from 
thé’ Controle, he triés' th'e'čàse Ze nord ‘tinder’ section TA the parties’. 
beiħg free td - Adie ‘fresh evidence’ there 'ahd after "disposal ` 
of tHé Yevision c čaše hë simply returns to” “the Conttoller the “tecords’’ 
of the original’ case, ‘but he never sends’ hith 'cópy" “Of his judgiménf. ” 
OF Golis his rulings ate Bot published | n “any - ‘Law’ Journal.’ "tne"! 
C6Hikollki Comes" Afiks His judgthents' ‘only when the plea ers”! 
appearing before him” choose to produce copies of the Teathied © 
Présideinrs’ judg tients int support’ 'dftheir arguments, "| 
io ie ‘There is” provision “iti the “Act under which thé ota 
Govéitiinent ` may extend” the “Act? beygnd Calcutta, (S. 1); for the” 
town of Calcutta the President of the Tribunal is the revido“ 
Coif? but if’ the Act be’ ‘extended,’ say to ‘Howrah; the Principal 
Civil "Cotte "of Howrah 'will be thé ‘ Revisional Coutt for Howrah 
(5.24). I is’ quite eonéeivable that “conflicting ” filings by the ' 
twottevidional Coúits “may follow; while ' Howrah may be under” 
tho” Tdrtfdiler di Calcutta. ae oe i En OS, ee 
0.7" T6' siri Up, itis on” the following three points that the 
accisidil ot'the'Hon’ble High Court" is respéctfully solicited :— ' 
‘(ry 1 whettitr dlectric fans, régulators, bulbs ahd’ shades fori" a 
part’ öf the'building, ‘add ` id Of the’ promises” ” as defined * 


1 


section 2 (ey of thé Rent Act. re. ene par a eae 
Dw hethera ‘Bitilditig’ with ` ‘electric ‘ans, régulatdi, sibs? 
and slides is" tO boe Waken as“ furnished’ prémisés.’” ener Me 


GG) Wueillerthe Controller should’ follow the’ rulings OF thé’? 
learned President of the Tribunal. aa Be aaa 
Bhor Apendva Nath Ditt and ` Krishna __ Kishore Basak for the 


Tenants’ Petitibhats. e 0 Ae ons f TA 

s Babus Mahendra Nath 19 and” Promods Kumar Ghose'foi ihe” 
Laidiha Opposite’ party” food o) AAA gpa 

Qt Jare Jdnob yea siw | T S ET 1 a ve yor 

ones: ‘The “following jiidgihent was delivergd)! dh 10 teebeoud odt 


this ik a Ruterehee under Orde KENI, Cae of ei?” 
Prolil opine Rent Contröller St" Calle ths Gh let igre 
by ad lpeha bi Tét sfaHdardisttion” of reff ii Yéspadt'of'a stife"ot””” 
soot lifoniives Wo. ïd BRipol SELU A ptelinitiaty djeg: nih 
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tion has been takén on behalf of the landlord to the jurisdiction ue. 
of this Court to hear the Reference on the ground that the Rent 1924. 

. Controller is not competent to make it under Order XLVI rule x, D. Taacréd 
Code of Civil Procedure. 


D. 
D. N. Mallick. 
, Two fundamental conditions are necessary under the above — 


erule to entitle’a Court to make a Reference under that order. 

- The Court making the Reference must be a Court of civil juris- 
diction and that Reference must be made in a suit, appeal or 
execution proceeding. The Court of the Rent Controller isin 
certain respects a Court of civil jurisdiction : Æ. D. Chatterjee v. 
L. B. Tribedi (1) ; Re Allen Brothers & Co. v. Bando & Co. (2). 
The only question that remains therefore for discussion is whether 
the procgeding before the Rent Controller is a suit within the 
the meaning of order XLVI rule r. The application is made by 
the tenant before the Rent Controller for standardisation of rent 
under seetion 15 of the Calcutta Rent Act. The procedure to be 
followed by the Rent Congrolleris indicated in that section and 
certain powers are eonferred upon him by sections 16 and 17. In 
the last mentioned sections, as in all other parts of the Rent Act, 
the proceeding hefore the Rent Controller is called an “enquiry.” 
The expression “ suit” is nowhere used in the Rent Act with 
reference to proceedings before the Rent Controller. Section 23 
of the Rent Act confers on the Local Government power to make 
rules to carry on the purposes of the Act and under clause (c) to regu- 
late among other matters the procedure to be followed in enquiries 
by the Controller. It is worthy of note that the term ' enquiries’ 
is used in clause (c) of section 23. Under the power thus conferred 
upon the Local Government it has framed and published a body 
of rules of which rule 24 is in these words :—" In all proceedings 
before them under the Act the Controller and the President of the 
Tribunal shall have all the powers possessed by a Civil Court for 
the trial of suits,” The question then arises as to whether this rule 
converts an enquiry before the Controller into a suit. In our judg- 
ment it does not. There are generally two characteristics of a suit. 
It either is or is not subject to appeal. The Act does not make any 
provision for or against the appeal from the order of the Controller 
but his decision is subject to revision by the President of the Tribun- ° 
alin the town of Calcutta under section 18 of the Act. The 
second criterion of a suit is that the decision is usually followed 
by a decree, Under section 15 of the Act, the Rent Controller is 


(1) (1021) 26 E. W. N. 78. (2) (1922) 26 C. W. N. 845. 
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to pass an order only and under section 18 a copy of such order 
is to be filed with the petition of revision. 

Reference in this connection may be made to section 24 of the 
Act which provides that in revising the decision of the Controller 
the President of the Tribunal shall follow the procedure laid down 
in the Code of Civil Procedure for the regular trial of suits. The, 
order of the Controller is here also described as the ‘decision’. 
The procedure before the President will be as adopted in regular ; 
suits. From this it does not necessarily follow that the proceeding 
before him will also be a suit. To the same effect is rule 4 of the 
rules framed by the Local Government under the rent Act. 

It is argued however. that section 141 Civil Procedure Code 
which provides that the general procedure in suits applies in 
miscellaneous proceedings will attract to it the power to make a 
reference under order XLVI rule r. We cannot accept this con- 
tention and would only refer to the cases of Mahamad Haji Zakeria 
v. Ahkmadbhai Habibhai (1) and Damodara Menon v. Kittappa 
Menon (2) which show thateven a District Judge cannot make a 
reference in miscellaneous proceeding. 

For all the foregoing reasons we hold that the enquiry before 
the Rent Controller is not a suit within the meaning of order 
XLVI rule 1, and that order does not apply to miscellaneous 
proceedings. He is not therefore competent to make a Reference 
to this Court under that order. This Reference must therefore 


be returned unanswered. We make no order as to costs. 
Reference returned unanswered, 


A, T. M. 


(1) (1900) J. L. R. 25 Bom. 327. (2) (1911) 1. L. R. 36 Mad. 16. 
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Before Mr. Justice Suhrawardy and Mr, Justice Cuming, 


A JOGESH CHANDRA ROY 
v. 
A IZZAT ALI AND OTHERS.” 


Reñi enhancement of—Tenure-holdsr—Bengel Tenancy Act (VIII of 1885), 


Sec. 7 (2}—Question of fair and equitable rent, when can be entered into. 

In a suit for enhancement of rent of a tenure under section 7 of the Bengal 
Tenancy Act, it is only when a Court finds that customary rent does not exist, 
that the rent can be enhanced upto such limit as it thinks fair and equitable ; 
Midnapur Zemindary Co. v. Sridhar Makata (1) followed. 


Appeals by the Plaintiff. 
Suit for enhancement of rent of a tenure-holder. 
The material facts appéar from the judgment. 


Dr. Jadu Nath Kanjilal and Babus Nripendra Chandra Das 
for the Appellant. 


Babus Biraj Mohan Majumdar and Narendra Kumar Das 
for the Respondents. 


The judgment of the Court was as follows : 


These two appeals arise out of a suit for enhancement of rent. 
The cause of action stated in the plaint is that the defendants are 
intermediate tenure-holders who have been realising more rent from 
the tenants than they are entitled to do. Upon this ground alone 
the plaintiff bases his cause of action for enhancement of rent. At 
the hearing before the trial Court some evidence was adduced by 
the plaintiff to prove that the defendants were holding the tenures 
at rents lower than the customary rate of rent in the locality for 
lands of similar description. The tearned Munsiff found that the 
plaintiff had failed to prove that the customary rate of rent in the 
locality for lands ‘of similar description was much above what the 
defendants paid. Having come to this finding the learned Munsiff 
proceeds to ascertain the price of the yield of land and having 
deducted the collection charges and reasonable profit to the defen- 


"Appeals from Appellate Decrees§ Nos. 2073 and 2074 of 1921, against the 
decrees of J. Bartley Esq, Additional District Judge of Chittagong, dated the 
Sth July, 1921, reversing and affirming respectively the decrees of Babu Jaan 
Chandra Banerjee, Munsiff, 18t: Court, of Chittagong, dated the 17th May, 1920. 

(1) (1922) L. L. R. 49 Calc. 866 3 36 C. LL. 1. 96. 
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Civit. dants he allowed'a decree in favour of the plaintiffs for enhance- 

ibaa: ment of rent to the extent of Rs. 216 over and above the rent 

Jogesh already payable for the two tenures. The defendants appealed and 

D. the learned District Judge dismissed the çplaintiff’s suit on the 

gei ground that the case as made out in the plaint did not disclose 
any cause of action. . ii 


d 

The plaintiff appeals before us and contends that the view taken 
by the lower appellate Court is wrong in law and that he ought to 
have been allowed enhancement of rent on the ground on which 
the learned trial Court had proceeded. The decision of the learned 
Judge is founded upon the plaint and finding of the Court of first 
instance. In the plaint, as we have observed the plaintiff does not 
state any cause of action besides the facts that the defendants are 
realising more profits than they are entitled to do, Itis argued 
before us that the suit was brought under section 7 Bengal Tenancy 
Act and that clause (2) of that section applies to the present case, 
namely that the Court is to enhance the rent to such limit as it 
thinks fair and equitable. As we read. section 7, it entitles the 
plaintiff to claim enhancement of rent firstly, when the rent payable 
by the defendant is lower than the customary rent ; Secondly, when 
such customary rent does not exist, the rent may be enhanced to 
such limit as the Court thinks fair and equitable, Reading these two 
clauses together it seems to be clear that the plaintiff must come 
to Court with the allegation either that the customary rate of rent 
exists and the defendant is paying rent at a rate lower than the 
customary rate, or that no customary rate exists and the Court is 
‘asked to proceed to enhance the rent up to the limit which it thinks 
to be fair and equitable. In this case the plaintfff did not adopt 
either of these courses. At the hearing an attempt was made to 
prove the customary rent. The finding of this point is recorded by 
the learned Munsiff in these words: “ Some attempt was made by 

the plaintiff to prove that the customary rate of rent in the locality * 
foz lands of similar description is much above what the defendants 
pay, but it is conceded by the learned pleader for the plaintiff that 
id the attempt has proved futile.” The learned District Judge has 
correctly interpreted this sentence to mean that the Munsiff did not 
í find that there was no customary rate but he seems to think that the 
-plaintiff has failed to prove that the defendants’ rent is lower than 
the customary rent. The learned Judge therefore rightly obsery- 
es that on such a finding the Munsiff is not entitled to proceed 
under clayse (2) of section 7 Bengal Tenancy Act. The condition 
precedent tọ entitle a Court to take assistance of clause (2) is that 
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it must be found that there is no customary rate of rent. The result elit: 

of the Munsiff’s finding seems to be that there is a customary rats 1924. 

but the plaintiff has failed to prove that itis higher than the jozesh 
"rent paid by the defendants. If that be so, the plaintifs suit is ai 


liable to be dismissed. It is however argued before us that if the 
Court finds that the plaintiff failed to prove the customary rate of 
rent, it amounts to a finding that there is no customary rate and in 
l support of this contention our attention has been drawn to the deci- 
sion of the Judicial Committee of the Privy Council in the case of 
Hem*Chandra Chowdhry v. Kali Prosunno Bhaduri (1). In that 
case, as appears from the judgment of their Lordships, the trial 
Court found that the plaintiff had failed to prove the existence of 
any customary rate and accordingly proceeded to ascertain by an 
examinafion of the evidence before him the limit to. which the rent 
might be fairly and equitably enhanced. We do not know the 
nature of the defence in that case and cannot ascertain the effect of 
the Subordinate Judge’s finding. The case proceeded not upon the 
- correctness of the procedfire adopted by the Sudordinate Judge in 
. that case but upon the admissibility of certain road-cess return papers 
on which the decision of the Subordinate Judge was based. The High 
Court and the Judicial Committee differed in their Opinion as to the 
admissibility of those documents. The question of the interpreta- 
tion of clause (2) of section 7 Bengal Tenancy Act did not arise 
in that case as it appears from the judgment of the High Conrt 
in Hem Chandra Chowdhry y. Kali Prasanno Bhaduri (2) that 
the point was conceded and the decision proceeded upon the ques- 
tion of the admissibility of the road-cess returns. It is hot neces- 
sary for usin the present case to go the length of holding that 
where the plaintiff asserts the existence of a customary rate of rent 
, and fails to prove it, the Court is or is not justified in holding that 
` no customary right exists. There is no finding by the Munsiff that 
the plaintiff has failed to prové customary rate of rent. What he 
finds is that the plaintiff has failed to prove that the defendants are 
holding at'a rate lower than the customary rate. On this ‘finding 
We are of opinion that the Munsiff was not justified in pra. , 
ceeding to ascertain the assets of the tenures under clause (2) of 
section 7. The. learned District Judge in appeal rightly:‘observes that 
until the Court finds that there is"no customary rate in” existence, ii 
it cannot proceed to enhance the rent up to the limit that the 
Court finds fair and equitable under sub-section (2) of that section; 


(1) (1903) I. L. Re 30 Cale. 1033 ; 8 C. W. N. 1, 
(a) (1899) 1. L. R. 26 Cale, 832, 
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lide and in support of this view we may refer to the case of Midnapur 
1924. Zemindary Co. v, Sridhar Makata (t), where the learned Judges 
Jogesh observe as follows —“ Where the landlord seeks to have the rent A 
ae of a tenure-holder enhanced under section 7, the first point for 
lazat Ali, A eee DE" ST 
acm investigation is whether the rent is liable to enhancement. When 


this has been made out, the next point for determination is, whethere 
there is “a customary rate payable by persons holding similar, 
tenures in the vicinity. Itis only when this has been answered 
in the negative, that the rent can be enhanced up to such limit as 
the Court thinks fair and equitable.” We therefore hold that the view 
taken by the learned Judges is correct and the plaintiff’s, appeals 
must fail, 

It is however argued before us that the plaintiff's suit should not 
have been totally dismissed, It is further alleged that he is entitled 
to cesses and damages. These matters should have been investie 
gated by the lower Court if they were brought to its notice. We 
therefore dismiss the appeals in substance and remand the cases to 
the lower appellate Court for a determination whether the 
plaintiff is entitled to any decree in respect of rent, cesses and 
damages payable to him at the old rate. As this defect in the 
judgment of the lower appellate Court could have been remedied 
by way of review we think that the proper order to make is to 
allow the’ costs of these appeals to the respondents. 


A. T. M, Appeals dismissed : cases remanded, 
(1) (1922) I. L. R. 49 Calc. 866; 36 C. L. J. 96. 
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Before Mr. Justice Sukrawardy and Mr. Justice Cuming, 


Civit: 2 MOHAMED NURUL AMIN AND OTHERS 
kih 5 
sih MONOHAR SORAN DEB MOHANTA AND 01 HERS,* 


November, 12. 





Appeal—Order setting aside abatement—Civil Procedure Code (Act V of 1908), 
e Sec. 105—‘Affecting the decision of the case : 


"Appeal from Appellate Decree No. 192! of 1920, against the decree of Girish 
: Chandra Sen Esq, District Judge of Bankura, dated the 28th April, 1920, affirm. 
ing that of Babu Aswini Kumar Das, Munsjff, 3rd Court of Bankura, dated the 

asst November, 1919. : 
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An order setting aside an abatement and allowing ‘substitution, whether pass- Civit. 
ed before or simultaneously (as in this case), with the decree in the suit, cannot 1924 
be challenged in an appeal from the decree, as it does not affect the decision tos 
° of the case with reference to its merits: Baroda v. Gobind (rt) and other cases. Nurul Amin 
D. 
Hem v. Amba (2) not followed. Monohar Saran 


Appeal by the Defendants. 
Suit on mortgage. 
The material facts appear from the judgment. 


Moulot Nuruddin Ahmed and A. S. M. Akram for. the 
Appellants. 


Dr. Dwarka Nath Mitter, Babus Biraj Mohan Majumdar and 
Narendra Krishna Basu for the Repondents. 


The judgment of the Court was as follows : 


This appeal raises an interesting question which requires some November, 12. 
consideration, Ina mortgage suit, the plaintiff (predecessor of the = 
present respondent) died on the 28th January 1916 and the defen- 
dant died on the 8th July 19 16. After the preliminary decree was 
passed by the High Court on the 13th July 1915 no application for 
substitution of the deceased parties seems to have been made till 
the r§th July 1918 when an application was made by the heirs of 
the deceased plaintiff for substitution of their names in place of the 
deceased plaintiff and for substitution of the heirs of the deceased 
defendant after setting asside the abatement and for a final decree. 
That application was dismissed for default on tne 4th September 
1918. But during the interval between the filing of the appli- 
cation and its dismissal the heirs of the plaintiff had parted with their 
interest in the mortgage in favour of the present respondent. The 
respondent thereupon filed an application on the 3rd September 
1918 for setting aside the abatement and for substitution of him- 

, selfin place of the deceased plaintiff and of the heirs of the 
“defendant in place of the deceased defendant and for final decree. 
The prayer for substitution as well as the prayer for final decree 
were considered together and the learned Munsiff by his judgment 
dated the 21st November 1919 set aside the abatement and passed © 
the final decree in favour of the respondent. The substituted 
defendant appealed to the District fudge who dismissed the appeal 
on the merits. With regard to the question that the application for 
setting aside the abatement or the substitution of the heirs of the de- 
ceased parties was made after the period of limitation, the learned 


(1) (3895) I. L. R. 22 Cale. 984. (2) (1900) 1. L. R. 22 All 440, , : 
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Civic Judge observes that the Code of Civil Procedtire does not allow “an 
rba. appeal from an order setting aside an abatement and allowing sub-, 
stitution and therefore such an order cannot be challenged in an ap- 
peal from the final decree. 

The defendants have appealed and the only point urged on their ` 
behalf is that the view of the learned Judge that the order setting 
aside abatement and directing substitution of the heirs of the de- 
ceased parties cannot be challenged in an appeal from the final de- 
cree is wrong. Renance has been placed in support of ‘this conten- 
tion upon section ro5 Civil Procedure Code. That section says 
that wbere a decree is appealed from, any error, defect or irregularity 
in any order, affecting the decision of the case, may be set forth as a 
ground of objection in the memorandum of appeal. The whole 
question, therefore, turns apop the interpretation of the words 
‘affecting decision of the case.’ The learned vakil who has ably 
argued the case for the appellants urges that the expression ‘deci- 
sion of the case’ means any questioa which will influence the ulti- . 
matedecree to be passed by the Court. This contention is support- 
ed by the view taken by the Madras High Court in the case of 
Gopala Chetti v. Sudbier (1), and by the observations of Mr. 
Justice Karamat Hossein in the case of Mand Ram v. Bhopal 
Singh (2). Weare however, confronted with other decisions of this 
Gourt which assign to the expression ‘affecting the decision of the 
casé’ the meaning ‘affecting the merits of the case or affecting the 
decision of the case with reference to its merits.’ Reference may 
be made in support of this view to the cases of Baroda Churn 
Ghose v. Gobind Proskad Tewary (3) and Krishna Chandra Goldar 
y. Mohesh Chandra Saka (4). The Allahabad High Court has also 
taken the same view as this Court. See the cases of Gulab Kunwar 
v. Thakur Das (5) and TZasaddug Husain v. Hayatunnissa (6)- 
If wa were untrammelled by authorities we might have felt disposed 
to regonsider the meaning of the expression but as they stand we ` 
feg] ourselves bound to follow them. The point which really arises 
in the case and which has been forcibly pressed upon our attention 
> by the learned vakil for the appellants is that where the order 

setting aside the abatement is passed in the. same judgment as 
the decree in the suit, such order can be attacked in an appeal from - 
the decree. In support of this contention our attention has been 
drawn to the decision of the Allahabad High Court in the case of 


cade at Anin 


Monokar Soran 


— 


(1) (1903) I. L. R. 26 Mad. 604. (2) (1912) I. L. R. 34 All. 592. 
(3) (1895) 1. L. R. 22 Calc. 984. (4) (1905) 9 C. W. N. 584. 
(5) (x90a) I. L. R. 24 All. 464. (6) (1903) I. L R.'25 All, 280. 
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Hem Kunwar v. Amba Prasad (1) In that case it has been held 
that where the matter relating to setting aside of abatement and 
the merits are dealt with in the same judgment and the findings 
of the Court as to both are embodied in the decree, the decree 
may be impugned in appeal on the ground that the order setting 


, aside the abafement was bad in law. The case is no doubt in favour 


of the appellants ; but it is the judgment of a single Judge and is 
not in consonance with the view consistently taken by that Court. 
There is no other case directly on the point which decides the 
question that has arisen in this case, namely, where the order setting 
aside an abatement and the final decree are passed by the same 
judgment, the order setting aside the abatement can or cannot be 
attacked in appeal from the decree except the case to which refer- 
ence has been made. But the principle on which the Courts have 
barred the plaintiff’s right to challenge the order setting aside the 
abatement or an order restoring a suit in an appeal from the decree 
in the suit is that such an order is not one which affects the deci- 
sion of the case with reference to its merits. The mere fact that 
the order setting aside the abatement and the order disposing of 
the case were passed in the same judgment does not by parity of 
reasoning affect the consideration which led the Courts to hold 
that such an order cannot be attacked in an appeal from the decree. 
The character of such an order as being one not affecting the 
merits of the case remains the same whether it is passed before 
the decree or is passed along with the decree. Our attention has 
been drawn to another decision of the Allahabad High Court : 
Niddha Lalu, Collector of Balandshakr (2). Similar circumstances 
happened there with the difference that the order setting aside the 
abatement was passed sometime before the final decree in the case 
was passed. 

By denying the right of appeal against an order restoring a suit 
or setting aside an abatement while granting it in the case of refu- 
sal to pass such order the legislature may be taken to have intend- 
ed that it is desirable in the interest of justice, that a case slfould 
be tried on the merits where the trial Court is of opinion that it 
should be so tried and so such opinion should not be subject to 
revision by another Court. By allowing such a decision of the trial 
Court to be challenged in appeal after the termination of the trial, 
may be after enormous éxpense of time and money occasioned by 
the act of the Court, is to defeat the intention of the legislature and 
put the party winning on the merits to unnecessary loss for which 


(1) (1900) 1. L. R. 22 All. 430. (2) (1916) 14 A. L. J. 610, 
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In our judgment the.order setting aside the 
abatement cannot be questioned in appeal from the decree in the 
suit whether such order is passed before or simultaneously a the 


‘decree. ' 


In this view of the law we think that the decree of the lower 
Court should be upheld and this appeal dismissed with costs. 
Appeal dismissed, — 


A, T. M 


CRIMNAL REFERENCE. 
Dan Sir Hugh Walmsley, Knight, Judge and Mr. C 
Mukegft. 


EMPEROR ° 
. J. 
FARATULLA MANDAL AND OTHERS * 


Reference—Case resting on oral evidence—Verdict of jury. 


In a reference under section: 307 of the Code of Criminal Procedure, the 
High Court, when the case rested entirely on oral evidence, upheld the verdict 
of the jury, for as they saw and heard the witnesses, they were the most compe- 
Kpt to judge as to the value of what they said. 

Reference under section 307 of the Code of co Procedure. 

The facts appear from the following ah 


* Reference. 


The facts of the case are shortly as follows: Within the juris- 


diction of thana Mauda in this district there is a beel or lake 


called Andharsura beel which is a large. natural reservoir of 
water, oval in shape, about 2 miles long from North to South 
andeabout 1 mile broad in the middle from East to West. One 
day every year a Puja is performed on its banks and the pub- 
lic are invited to catch fish in it without paynient of any rent, 
only the professional fishermen, who join in the -sport being 
called on to pay the toll of one fish and probably one rupee in 
addition per head. This is called the ‘‘baich” of the beel. 
Last year the “baich” took place on Christmas day and we are 
told that practically the entire country side turned out and 


*Jury Reference No. 43 of 1924 by B. K. Basu Esq. Sessions Judge of Raj- 
shahe, dated the z15t June, 1924. 
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joined the sport. The deceased Bako Mandal a cultivator of Bharso 
was on a ‘donga’ (a palmyra duzg-out) fishing with a ‘konch’ 
which is a cluster of spears tied together with a bamboo handle 
which is stuck into the mud ata random until a fish is stalked. 
The accused are professional fishermen and were fishing with 
ntts. Bako’s dug-out getting entangled in the -net of accused 
Faratulla and Asmatulla, brothers, who were on one and the 
same oat, a quarrel ensued whereupon the two brothers shouted 
out “ The scoundrel tears our net and abuses us in addition, beat 
him” and rushed with their boat towards Bako who in alarm 
rowed up to the bank, jumped overboard and ran. The otber 
accused persons Jiarat, Hassan and Agna, who belong to the same 
village as Faratulla and Asmatulla and are also fishermen and were 
fishing fear by, joined in the attack and they cut in between Bako 
and his two pursuers, landed before Faratulla and Asmat and were 
the first to catch up Bako. All the five men were armed, with oars, 
putting poles and fishing spears. Jiarat, Hassan and Agna over- 
passed B.ko and attacked him from the front with the weapons they 
carried and hit him till Bako fell down with his skull broken. A cry 
of murder being raised, all the five accused returned to their boats 
and rowed away. We are told that besides the five a large number 
of other fishermen of the same village of Majidpur or Masidpur 
also joined in the chase and also retired with the five accused 
persons. The occurrence took place in the middle of the day in 
presence of several thousands of people. As Bako fell, some 
witnesses ran up to him and found him lying unconscious. Bako’s 
nephew Maria and nephew-in-law Natu carried Bako home with 
the help of two others. Bako died towards the end of the following 
night. Information was lodged at the thana by Bako’s son-in-law 
at 4-30 a. m. on 26th December, 1923. The medical examination 
by the SubeAssistnnt Surgeon of Naogaon showed that death was 
due to the fracture of the skull by a hard blunt substance. The 
doctor found, besides, one contused wound between thumb and 
index finger which the witnesses aver was caused by a spear, con- 
tusions on both upper arms and a contused wound on the left 
side of the head, 

The prosecution case has been amply proved by no less than 
12 eye witnesses belonging to diferent villages and belonging to 
both the Hindu and Mahomedan communities. 

_ The defence argument was mainly confined to the following 

points. _ : 

(1) That the occurrence having taken place inthe midst of a 


CRIMINAL. 


1924. 
ew 
Emperor 


we 
Faratulla. 


593 


594 


CRIMINAL. 


1924 
nal 


Emperor 
D. 
Faratulla. 


kana sia 


THE CALCUTTA LAW JOURNAL. [Vorn XL. 


large noisy crowd, it was not possible for the witnesses to see and 
hear all that they say they saw and heard. 

(2) That there was an interval of five days between the lodg- 
ing of the first information and the enquiry by the police which 
gave the prosecution opportunity to concoct evidence. ` 

(3) That before the police the witnesses spoke of*a- statement 
by Bako after he was wounded naming his assailants which is now 
practically admitted to be an invention as Bako was unconscious 


from the time he received the injuries till he died. : e 
(4) That none of the witnesses came from the village to which 
the accused persons belong. . 


(5) That last year the landlords of Bako’s village were forbid- 
den by the Magistrate under section 144 to catch fish in the beel 
during March and April at the instanca of the landlords of the 
accused persons thus showing the existence of a dispute between 
the respective landlords, Some of the witnesses are tenants of a 
third landlord, viz., the Puthia Rani. As tg these it was said that 
a clerk in the office of the Rani was a guardian of ons of the co- 
sharers of Bako’s landlords, and therefore it was argued in all 
seriousness that they were not to be trusted. 

(6) That there were certain omissions in the first information 
which was admittedly given by a person who heard the occurrence 
at third hand : and © 

(7) That it appeared that the police did not enquire as to 
the manner in which Bako was brought home and they therefore 
did not examine Natu his nephew-in-law nor the two other persons 
who helped him and Maria to .carry Bako home, the result being 
thatthe two other men Jin and Janulla were not examined as witnes- 
ses at all, though Natu was summoned by the lower Court and 
examined. l l 

In my opinion none of these arguments discredit the prosecu- 
tion case so far as the actual assault on Bako and the parts played 
by thg present accused persons in it are concerned. As stated 
already the occurrence took place in broad day light in presence 
of a large crowd. [Itis not unlikely that the witnessess had oppor- 
tunities to compare notes and to make sure of the identity of the 
accused persons before they were examined by the dasoga. This 
by itself does not discredit them. The attempt to smuggle in a 
dying declaration was certainly a piece of over-zealousness. It is 
however now given up and I am not prepared to agree with the 
defence pleader that this attempt to strengthen the evidence proves 
that none of the witnesses could actually identify the accused per- 
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sons and thatthe entire case is a concoction. As to the dispute CriMINAL, 
between the zemindars, I do not see how it affects the case. Even 1924 
. if there had been no dispute, it might have been difficult to induce Ba 
any of the co-villagers of the accused who might have witnessed the en 
" occurrence or a part of it to depose on behalf of the prosecution. Sa 


here was no tlispute alleged or suggested between any of the 
witnesses who actually deposed and the accused persons. There 
was nothing in their demeanour to arouse Suspicion. 

As for the diséfepancies and .omissions in the First Information 
Report and the non-examination of Jiu and Janulla, they are in 
my opinioy of no importance. 

In my opinion the mere facts that an occurrence took place in 
the presence of a large assembly in broad day light and that the 
police found it inconvenient to start the enquiry immediately on 
receipt of the report should not be taken as disabilities in the way 
of the prosecution. 

In my opinion all the aecused persons should be convicted 
under section 304 Indian Penal Code taken with section 149 
Indian Penal Code. 

Mr, Akmed Ali (Counsel) for the Crown. 

Mr. K. N. Chowdhury (Counsel), Babus Narendra Nath Sett 
and Radhika Ranjan Guka for the Accused. 

The judgments of the Court were as follows : 

Walmsley J :—This case comes before us on a Reference August, 37. 
made by the learned Sessions Judge of Rajshahi under the provi- i 
visons of section 307 of the Criminal Procedure Code. Five persons 
were placed on trial before him on charges of rioting and of culpable 
homicide during the course of the riot. The jury were unanimous 
in finding all the accused not guilty. The learned Sessions Judge 
felt unable to accept that verdict and he has accordingly made this 

e _ Reference to us. 

The occurrence is said to have taken place on Christmas day 
last year. There was what is called a baiteh held ina large bee? 
and the story is that the unfortunate man Bako ran his donga into 
some nets belonging to two of the accused Faratulla and Asma- j 
tulla. This excited their rage and they and their friends chased 
Bako, caught him when he landed and inflicted numerous blows ° 
upon him from one of which he died as it fractured his skull. That 
is the story, 

The evidence adduced before the Judge consisted entirely of 
oral evidence, and, as I read the learned Judge’s charge, the gene- 
ral tone of it was to cast doubt on the sufficiency of the evidence, 
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CRIMINAL: However, on receiving the verdict of not guilty, the learned Judge 
1924. has thought fit to make this Reference, 
word 
Emperor The first thing that deserves attention in the prosecution case is. 
Faratalla. the first information. That was given by the witness Lidi Pramanik 


on the following morning and he said there that the offenders were ` 
two or three men—names unknown—-Hedati fishernfe n of: Moshid- 
pore, No more detailed first information was recorded and it is-snot 
known at what point of time the names of those accused persons were 
first committed to writing. ; 5 


Then, the next thing is that at one stage the witnesses tried to 
make out that Bako before his death told his friends who had 
inflicted the blows upon him. That attempt has been given up 
and the witnesses show some anxiety to disavow theiy previous 
statements, But I have no doubt that an attempt was made to 
prove the dying declaration. About that, the medical evidence is 
that it is extremely improbable that Bako could have mentioned the 
names of his assailants after receivingethe serious injuries that he 
did receive. 

Those are the two grave défects in the case, The learned Judge 
noticed them and I have no doubt that they weighed with the jury 
when the result was under their consideration. ° 


What is left, then, is the oral evidence of numerous witnesses, 
To judge by their number, it is abundant. But, there is nothing 
on which we can lay our hands and say that this witness or that 
witness must be speaking the truth. The jurors had the advan- 
tage of seeing the witnesses and hearing them, and, in a case of this 
kind, that advantage is a very great one. 


It is also ‘to be noticed and the learned Judge noticed it—that 
it is rather remarkable that, in circumstances like this when there 
was a very large crowd gathered, for it is said that the whole coun- 
try side turned out at the dattch—so many witnesses should be so” 
ungnimous in recognising and remembering the persons who followed 
and assaulted Bako. l 

kii There is also a suggestion made that hostility amongst landlords 

accounted for the evidence that has been given against these 

å accused persons. Iam not apes however to think theré is much 
in that. 

The point which aids with me in considering hat attitude 
we should adopt towards the verdict of the jury is this that the, case, 
asl have said, rests entirely on oral evidence, and those who saw 
the witnesses and heard them are the most competent to judge as 
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to the value of what they said. In my judgment, we ought t to uphold CRIMINAL. 
the verdict of the jury and reject the reference. 1924. 
n td 
The result is that effect is given to the verdict and the accused Emperor 
are acquitted on all the charges. They will be discharged from Fayatulla. 
“ their bail, i — 
Mukerji J.° 1 agree. 
a. T. M, Reference discharged. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and 
ii ` Mr, Justice Chotzner. 
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SHER ALI anp OTHERS* August, 14. 


Conditional order—Crigsinal Procedure Code (Act V of 1898), Sec. 133— Re 
moval and reconstruction of bundh—Splitting .up of verdict of jury— 
Cost. 

In a proceeding under section 133 of the Code of Criminal Procedure, the 
verdict of the jury provided, firstly, for the removal of the bundh and, secondly, 


for its reconstruction. The Magistrate’s order however, was limited only to the 
removal of the obstruetion : 


s 


Held, that the Magistrate was not entitled to split up the vẹ&dict so as to 
give him jurisdiction to deal with the matter under section 133. 


A Magistrate can under section 133 “order removal of a buxdk but not its 
reconstruction after its removal. 


“An order for payment of costs by any party to the proceeding under section 

133 is illegal. 

Under section 438 of the Code of Criminal Procedure, the 
Additional District Magistrate made the following 6 

Reference. 

Under section 438 of the Code of Criminal Procedure and ° 
Circular Order of the High Court, dated rsth July 1963, No. 18, I 
herewith transmit the record of the case noted in the margin to ‘o 
be laid before the High Court with the following report.— 


? Criminal Reference No, 124 of 1924, made by Donald Macpherson Esq, 
Additional District Magistrate of Backargunj, dated the 21st June 1924, recom- 
mending revision of order made by Babu S. C. Gupta, Sub-Divisional Magis- 
trate of Patuakhali, dated the roth April, 1924. ~ 
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CRIMINAL: 1st—A_ brief analysis of the case. 
1924. The case isan old one and has already been before the High 
Rahimaddi Court (vide Court’s Reference No. 229 of 1923) where Justices | 


se Panton and Greaves passed the following order’: 
ESAD “Rahimuddi Jamadar... ,..15t party. 
v. ; ° 

Sher Ali and 14 others......2nd party. i : 

Babu Prabodk Kumar Chatterjee, Vakil for 1st party. | 

Babus Suresh Chandra Talukdar and Jatindra Nath Saar 
Vakils, for 2nd party. 

This is a Referehce by the Additional Magistrate of Bakerganj 
with regard to an order passed by the Subdivisional Officer under 
section 133 of the-Code of Criminal Procedure. A complaint was 
made by the first party with regard to the Jdunadks that existed iff 
three khals. We are only concerned with the dundk of Kashinath 
Real. Itis to that 24a? alone that the order of the Sub-Divisional 
Officer relates. The Sub-Divisional Officer made a conditional 
order for the removal of the dundk.° Subsequently a jury was 
appointed and they made certain suggestions which the Sub-Divi- 
sional Officer accepted with regard to the form of the order and 
accordingly ‘the Sub-Divisional Officer passed an order in this 
form on the r2th October, 1923 : ‘The conditional order of remo-. 
ving the bundh is therefore made absolute with this modification 
that the Jundk be reconstructed from Agrahayan of each year and 
removed again at the end of Chaitra at the cost of both parties 
equally in future.’ As the Additional Magistrate ` points out, this 
is not an order which could be made under section 133 and we 
accordingly accept the Reference but we direct that the matter 
should go back to the Sub-Divisional officer for his consideration 
and we point out to him that it will be open to him under section 
133 to make an order for the removal of the offending dundh during 
certain months in the year. Accordingly we accept the Reference - 
and direct that the ‘matter should go back to the Sub-Divisional 
Oficer and that he should consider this judgment and then pass 
such appropriate order under section -133 as meet the case.” 


| and. The order of the lower Court. 

2 When the record returned to the Sub-Divisional Officer Patua- 
khali he drew up fresh proceedings and passed the following 
orders.— 

The majority of the jurors found the conditional order reason- 
able and proper with-the modification that the bundh be removed 
for 6 months of the year from Baisak tö Assin, both inclusive. 1 


ea 
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“accept the modification and this modification makes the order 
absolute. 

Issue notice on the and party to remove the ġundk on the 
Kashinath Khal from the rst of Baisak or within a week of the 


“service of the notice whichever is later informing them that in case 


. of disobedience they will be liable to the penalty provided by sec- 
tion 188 Indian Penal Code. 

3rd. Ln what particular portion of that arder the Court mahing 
the Reference considers an error on a point of law to exist. 

Against- this appeal was made tò me and I was informed tob, 
that the appellants had moved and obtained from the civil Courts 
an injunction against the 1st party to prevent the removal of 
the ġxndh. ° 

When the appeal was lodged I tried for a compromise and that 
mot being possible I asked the Government pleader for his opinion. 
This £ enclose. 

Although their Lordships held that the Sub-Divisional Officer 
could order the removal of the und% for. six months I agree 
with the Government pleader*in this case that the present order is 
absolutely impracticable. The duadk is not a small one:.and its 
existence during six manths, the dry months is necessary to the 
-appellants, and during the six rainy months when its removal has 
been ordered it does not affect them Boversely although it = 
bénefit the other party. 

Thus the appellants will have to destroy’ and re-erect the dundh 
every yearfor the good of the rst party. This I submit is not 
justice ; moreover this dvndh has been in existence for 20 years— 
and the dundhs which have been erected by the other party and 
have altered the drainage, have only been in existence a few years. 
Only when these new Jundf&s were erected was’ it necessary to 
remove the old dundh. 

If the order retains as it is, it may be legal, but will bring to 
* blows every year or what is worse to annual serious litigation two 
parties who would probably live at peace if the matter were settled 
equitably now ore and for all. 


4th. Zhe grounds upon which the order of the lower Court’ 


should be reversed. 


: I have the honour to ask you to sapala the case on its merits, 


and to pass an order which will be practicable, especially in view of ` 


the. injunction issued by the civil Court against removing the bundh. 


Doggld Macperhkson, Esq. I C. S 
Adal. Dist. Magistrate of Bakareanj, ~ 
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Babu Abinash Chunder Guha for the First Patty, 

Babus Suresh Chunder Talukdar and Jatindra Nath Sanyal 
for the Second Party, 

The following judgments were delivered : 


-Chotzner J :—This is a Reference by the learned Additional. 
- District Magistrate of Bakarganj recommending that the order 


made by the learned Sub-Divisional Officer of Patuakhali ` Should 


be vacated. 
It appears that there was a proceeding under section 133 of the 


Code of Criminal Procedure with regard to a certain bundh 


upon the Kashinath Khal. An application for its removal was 
made by the first party to those proceedings and objections were 
raised by the second party. A conditional order was drawn up by 


. the Magistrate anda jury was appointed and they. made certain 
Suggestions which the Magistrate accepted with regard tothe form of 


the order, passing an order in this form on the 12th of October 


‘1923: “ The conditional order of removing the Jund& is therefore 


made absolute with this modification that the und be reconstric- 
ted from Agrahayan of each year and temoved ayzain at the end of 
Chaitra. at the cost of both parties equally in future.” 

A Reference questioning the legality of this order was submitted 
to this Court and the learned Judges disposed of it in these terms : 
“As the Additional Magistrate points out, this is notan order which 
could be made under section 133 and we accordingly accept the 
Reference but we direct that the matter should go back to the Sub- 
Divisional Officer for his consideration and. we point gut to him 
that it willbe open to him under section 133 to make an order 
for the removal of the offending burdh during certain months 
in the year.” When the record reached the Sub-Divisional 
Officer he drew up fresh proceedings ; but without empanelling a 
fresh jury, he made the following order: “The majority of the 
jurors found the conditional order reasonable and proper with the 


modification that the ud be removed for six months of the year’ 


from Baisakh to Aswin both inclusive. I accept the modification 
anti this modification makes the order absolute. Issue notice on 
the 2nd party to remove the ynd% on the Kashinath Khal from the 
rst of Baisakh or within a week of the service of the notice which- 
ever is later informing them that in the case of disobedience they 
will be liable to the penalty provided by section 188 Indian Penal 
Code. 4 ; 

` The learned Additional District Magistrate has ee out in 
his letter of reference that the “present order is absolutely 
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- impracticable.” He says: “ The appellants will have to destroy 


and re-erect the undk every year for the good of the rst party. 
This I submit is not justice. Moreover this und% has been in 
existence for twenty years and the bundhs which have been erected 
by the other party and have altered the drainage have only been in 
existence a few years.” ` 

+ What we have to consider is whether the order made by the 
learned Sub-Divisional Officer can be supported and we think it is 
plain that it cannot be supported. 

The verdict of the jury finding the conditional order reasonable 
wa’ accepted by the Sub-Divisional Magistrate presumably on the 
supposition that he had the power of ordering the reconstruction 
of the bundh under section 133. It is evident, however, that under 
section 133 clause (2) it is only the power to order the removal of 
an obstruction which is given him. There is no provision for the 
reconstruction of a Jundk which has once been removed under 
this section. It seems, therefore, not improbable that if the jury 
bad known that the modification woich they suggested and which 
was accepted by the Magistrate was in itself #ffra vires they would 
not have returned the verdict which they did. They might very 
well have said that if the Magistrate has no power to order the 
reconstruction of the dundk, the dundk had better remain where 
it was ; and in fact it appears from the verdict that one of the jurors 
actually took that view. 

Then again the learned Sub-Divisional Officer’s order was 
founded not upon the entire verdict of the jury but only upon a 
part of it. Their verdict provided, firstly, for the removal of the 
bundk and, secondly, for its reconstructién. ‘The Magistrate’s order 
however, was limited only to the removal of the obstruction. I do 
not think he was entitled to split up the verdict so as to give him- 


„self jurisdiction to deal with the matter under section 133. 


There is a further point with regard to the question of costs. 
Two of the jurors were of opinion that the costs of removal 
and reconstruction should be borne by the petitioner. One, juror 
thought that the question of costs did not arise and two of the 
jurors said that they had no opinion. The learned Sub-Divisional 
Magistrate thought that the cost should be borne equally by both 
parties. Here, again, there is the difficulty that there is no (provi- 
sion in this Chapter (Chapter X) for the payment of costs by any 
party to the proceeding. It may, therefore be doubted, whether 
the jury would have returned the verdict which they did if they 
had thought that the question of costs would have to be left open, 
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That is a factor which might have been beyond their considera- 


tion, 
The result, .therefore, is that we think: that this Réference 
should be accepted and the order of the Sub-Divisional Officer 
-wacated. At the same time we leave it to him and to the parties 
to take such farther proceedings as they may be advised. 

- Sanderson C. J.: I agree with the judgment whjch has: just 
been delivered by my learned brother. 

The point that weighs with me is that the Sub-Divisional. Officer 
has passed his last order upon a part of the finding of the jury 
which was given at the beginning of the proceedings, It is ‘not 
.clear to me that the jury would have come to a conclusion that 
the dundhk should be removed, unless they had felt themselves 
entitled to add the ‘conditions which were embodied in- the first 
order. My learned-brother has pointed out that those coptditions 
are not within the purview of section 133. 

Therefore, it appears to me that the learned Sub-Divisional 
Officer ought not to have accepted a part- only of the finding of the 
jury as.a basis of.his second order. : 

For these. reasons I agree with my learned brother that the 
Reference should be accepted, the order of the learned Sub- Divi- 
sional Officer must be set aside and the matter remanded ; and, it 
should be left to the parties, and the Sub-Divisional Officer to take 
such further proceedings as they may be advised. 


AT M, i -. Reference accepted. 
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ABETTOR, if to ig acquitted—Principal eee See Joint trial 

ACCOMPLICE, teslimony of; See Confession, -retracted 

ACCOUNT, how vouched; See Receiver's account 

ACCOUNTS, ‘exception to—Soundness or prudence of system of manage- 
ment by receiver—Charges of wilful neglect or default; See Recejver's 
account 5 Tois es ssh 

ACCRETION, mide if entitled to—Specification of area oe name 
of estate in sale notification: See’ Sale certificate 

ACQUITTAL—Principal and ‘abettor—Piincipal acquitted; See Joint trial 

of principal—Abettor, if to be acquitted; See Joint trial 

to be See 





ACT, criminality of, when ` judged—Intention—Document : 


Appeal, maintainability `of 
—— imposing disabilities; how construed; See Alienability ... 
ACTS, earlier, when can be referred to See Jurisdiction 
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== XIV. 


OF 1860, 
OF 1860, 
OF 1860, 
OF 1860, 
OF 1860, 


Sec. 94 


Sec. 114 ... 
Sec. 213 ... 
Sec. 408 ... 


Sec. 415 . 


—— XLV OF 1860, 415, 420 sit ae 
—— XLV OF 1860, Secs. 465, 467 . ... ks .. © 
— I OF 1859, Secs. 2, 5 raa 

—— I OF 1872, Secs. 13(2), 32(4), 35, 49 ... 

—— I OF 1872, Secs. 30, 133 

— I OF 1872, Sec. 32(3) 

—— I OF 1872, Sec. 92 - ... ° 

— I OF 1872, Sec. [15 

—— I OF 1872, Secs. 157, 167 

— IX OF 1872, Sec. 19. 


.— IX OF 1872,.Sec. 65... ae ie a 


Secs. 


PAGE. 


143 
143 


604 `. INDEX OF CASES, | [VoL. XL. 


ACT, IX OF 1872, Sec. 72 


— I OF 1877,.Sec. 45 

— I OF 1877, Sec. 45, Provisos (a) and | [b ) 

—— V OF 1881, Sec. 50 er die sus ae 
—— IV OF 1882, Sec. 6(e) ... eae sed ee. e... 
— IV OF 1882, Sec. 52 

—— VII OF 1885, Sec. 7(2) ... 

— VIII OF 1885, Sec. 20 y 

—— VIII OF 1885, Secs. 30, 52, 101, I. 


_— VIII OF “1885, Secs. 50, 102(b), 115 


— NINI OF 1885, Secs. 50, 104 H Cls. (3) and (4) ... 
—— VIH OF 1885, Sec. 52(1)(b) 

—— VIII OF 1885, Secs. 102, 103B 

—— VIII OF 1885, Secs. 105, 107 

— VIII OF .1885, Secs. 148A, 167 oe 
— 1 OF 1894, Secs. II, 12, 18, 19... . @ 
—— I OF 1894, Sec. 23 

—— V OF 1898, Secs. 54(7), 491 

__ V OF 1898, Sec. 133 

—— V OF 1898, Sec. 145... a 7 
—— V OF 1898, Secs. 157, 159, 162, 164(1), 423(2), 537 
—— V OF 1898, Secs. 222(2), 303014) 


— V OF 1898 AS AMENDED BY ACT XII OF 1923, Secs. 275, 
443(1)(a\(b), 449, 528A, 528B 

—— V OF 1898, Sec. 307 

—— V OF 1898, Sec. 342 

—— V OF 1898, Sec. 539 B cl. (2) 

—— II OF 1899, Sec. 35{a) 


- —— II OF 1901, Sec. 79 


—— V OF 1908, Secs. 7, 94 cls. (c) and (e), Os. 38, 39, 50 ... 


—— V OF 1908% Sec. I1 Expl. IV 

—— V OF 1908, Secs. 36, 47 

—— “V OF 1908, Sec. 92 

— V OF 1908, Sec. 103 

e— V OF 1908, Sec. 105 ... 

— V OF 1908, Sec. 115, O, 9, R. 3, O. 177 R. 2. 
— V OF 1908, Sec. 141, O. 46, R. |... 

—— V OF 1908, O. |, R. 9 ... 

—— V OF 1908, Q. 5, R. I7 i 

—— V_OF 1908, O, 21, R, 2(2) ae 


n 135, 


592 
319 
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ACT, V OF 1908, O. 21 Rr. 69, 90 


-—— V OF 1908, O. 33 R. 15 
— V OF 1908, O. 34 R. 4... 

— V OF 1908, O. 47 R. I... si Pi 
—— IX OF 1908, Sec. 10, Sch. I. Arts. 134, 144 ... 
_ 73, 80- 

-*_.IX OF 1908, Sch. I, Art. -182 








— If OF 1912, Secs. 24, 42 ... 

—_. XIV OF 1913, Sec. 7 ae 
_— VII OF 1918, Secs. 2(3), 3, 5, 33(I) an 
—— XI OF 1922, Secs. 4, 42(1) 

— VI B. C. OF 1876, Secs. 3, 12A 


_ 44 AND 45 VICT. CH. 69 ... gak 


ADJOURNMENT—Discretion ; See Review sii 
ADMINISTRATION oa unwilling peison; See Administrator 


ADMINISTRATOR —Appointmeni of—Unwillingness. 

The elements to be taken into consideration in the appointment of 
administrator by the Court are consanguinity, safety of the estate 
and the probability that the estate will be properly administered. 

The Court will not force administration upon an unwilling person. 
SIVADAS MOOKERJEE v. SURENDRA NATH CHATTERJEE ... 

, appointment of—Elements to be considered; See 


Administrator 


ADMISSIBILITY—Erroneous omission to RIES to inadmissible evidence, 

effect of; See Evidence ss a a 

ADMISSIBILITY in evidence—Decrees of Court, not obtained by collu- 
sion or fraud; See Limitation 

- in evidence—Opinion of living person as to usages of 

any family, grounded on the statement of deceased person ; See 

| Alienability ik 
in evidence—Oral evidence as to terms of agreement 


between mortgagee and would-be purchaser of equity of redemption © 


—Fvidence Act, Sec. 92; See Mortgage 


in evidence—Statement by deceased person as to usages 





of family after the controversy had arisen—Evidence Act, Secs. 32(4) 
and 49; See Alienability ... iis as, 


in evidence of statement made to the investigating 





Sub-Inspector of Police in the ¢ourse of investigation ; See Evidence, 


24 


24 


39 


97 


331 


. 67 


. 331 
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ADMISSIBILIT Y—(Contd.) 
admissibility of ... 


in evidence of statement made by witness in the course 


cf police investigation and recorded by a Sub-Deputy Magistrate 


deputed to hold investigation or preliminary enquiry; See Evidencé, 
admissibilty of ... ais $ a A 
ADVERSE possession—Stranger encroaching upon the land of landlord 
—ỌOpen and continuous encroachment; See Limitation ... 
| possession, title by—Co-owner—Complete ouster; See Pos- 
| session 
AGRA TENANCY ACT. Sec. 79—' Grove ar, held for ee 
purpose; See Suit by reversioner Ses = a 
AGREEMENT between mortgagee and would-be purchaser of equity of 
redemption, as to amount of congideration to be paid on release of 
security, if contract; See Mortgage ... 
to trans{ér property on possession vesting, if binding; 
See Contract... ats ss wes sa eg 
ALIENABILIT Y—Impartible estate—Mitakshara school—Alienation by 
will—Evidence of custom of inalienability, nature of—Evidence Act 
(I of 1872), Secs. 13 (2), 32 (4), 35, 49— Statement ’—‘ Instance ‘— 


Statement made after controversy has arisen—Relevancy—Entries in , 


Settlement Khatian—Bengal Tenancy Act (VIII of 1885), Secs. 102, 
103B.—Mahatran grant—Custom following law laid down by Court— 
Encumbered Estates Act (VI B. C. of 1876), Secs. 3, 12A—Constrac- 
tion—Act imposing disabilities. ` 

In the absence of any custom, an impartible estate is alienable by way 
of transfer inter vivos, as well as by a testamentary disposition. 

If there was any occasion when having regard to human nature, there 
was likelihood of alienation and alienation was not effected, it would 
be evidence of inalienability. ; ; 

A will executed by an owner of impartible estate at a time when his 
estate had notecome under the operation of the Encumbered Estates 
Act, is valid, hough at the time of his death, the estate was not 
released from the Management. 

The word ‘alienate’ in section 3 as well as in section 12A of the 
encumbered Estates Act refers to alienation inter vivos and not to, 
wills. i 

The mere execution of will, does not: amount to alienation within the 
meaning of section 12A of the Encumbered Estates Act. 

The Encumbered Estates Act restricts the ` power- of the holder in 
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disposing of the property in so far as it would interfere with the 
management of the estate. But the right to succession to the estate 
of the holder is not affected by the Act. 

An Act é mposing disabilities should be strictly construed. 

The opinion of a living person as to usages of eny family, though 

° grounded upon the statements of deceased persons will be admissible 
if it be an independent opinion and not 1epetition of hearsay, 

Statements made by deceased persons as to the usages of family after 
the controversy had arisen, are inadmissible both under section 
32 cl. (4) and under section 49 of the Indian Evidence Act. 


Section 32 of the Indian Evidence Act is a special section providing 


in what cases statements of deceased persons would be admissible. ° 


The statements should not be made under bias. 

‘Statements’ are not ‘instances’ within the meaning of section 
13 cl. (b) of the Indian Evidence Act, though the whole litigation 
ending with the judgment may be’ an “ instance.’ 

“Where a supposed custom has followed the ordinary law as laid 
down by the Courts, though it was wrongly assumed to be the 
ordinary law, that supposed custom which did not modify the under- 
stood general law which had, therefore, not independently the force 
of law, carnot be recognised by Courts as a custom having the force 
of law, even after it is established that the supposed ordinary law 
which it was alleged to have followed was not the ordinary law.” 

Entries made in the Settlement Khewats, even if they do not come 
under section 102 of the Bengal Tenancy “Act, are relevant under 
section 35 of the Indian Evidence Act. | 

“Mahatran ’ is heritable, transferable and non-resumable grant. 

The absence of any transfer by will is a circumstance in favour of 
non-alienability. SRI PROTAP CHANDRA DEO DHABAL DEB 
v. SRI RAJA JAGADISH CHANDRA DEO DHABAL DEB 

ANNULMENT—Encumbrance—Bengal Tenancy Act (VII ar . 1885), 
Secs. 148A, 167—Co-sharer landlord suing for his share of rent— 
Substantial Compliance with section 148A. 

The first requisite under section 148A of the Bengal Tenancy Act is 
that the: co-sharer landlord should sue for recovery of the rent due 
to all the landlords, and, secondly, if he is unable to find out the 
dues to the other co-sharers he would be entitled to proceed with the 
suit for his share only. 


Substantial compliance, with section 148A of the Bengal Tenancy Act 


`- 331 


- 
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ANNULMENT—(Contd.) 


would not be-enough to give the auction-purchaser a title to annul 


the incumbrance, but the terms of the section should be strictly com- ` 


plied with. ~ 

Where the plaintiffs sued for their share of the rent alone, and stated 
that a certain amount might be due to the co-sharer landlords and 
the prayer was that under certain conditions a decree for total amount 
due might be passed : 

Held, that the suit was not in accordance with section 148A of the 
Bengal Tenancy Act, and the decree passed thereunder Was not a 
rent decree. GANGAMONI BISWAS v. RAHJALI CHOWKIDAR 

APPEAL—Appeal against preliminary decree after the passing of final 
decree—Memo of appeal converted into combined appeal. 

The right of appeal from interlocutory orders ceases after the disposal 
of the suit. This rule is equally applicable to cases of suits in which 
there is first a preliminary decree and ultimately a firal decree. This 
principle is applicable even though the decree may not have been 
formally drawn up. 

Where the appeal against the preliminary decree had been lodged 
before the final decree was made, the final decree was deemed. to 
be a contingent one, liable to. be superseded by the modification: or 
reversal of the preliminary decree. 

A preliminary decree for partition was made on the 5th April, 1922. 
The Court thereupon directed that the 18th April 1922, be fixed for 


the appointment of a commissioner and the plaintiffs were called. 


upon: to deposit the requisite fees and copies by that date. On.the 
Ist May, 1922, the suit was dismissed as owing to non-deposit of 
costs as directed no partition could be effected. - On the tlth May, 
1922, the plaintiffs preferred an appeal against the preliminary 
decree : 


: Held, that the. appeal was incompetent. 


That in the. @ircumstances of the case, the memorandum of appeal’ 


was allowed to be amended so as to enlarge its scope and convert 


it into a combined appeal against both the preliminary and the final 


decree. NANIBALA DASI v. ICHHAMOYEE DASI . 
Civil Procedure Code (Act V of 1908), Secs. . 36, pas 
muneration for commissioner, if to be’ entered in decree—Inherent 


power. 


Per curiam: An order directing the payment of money to the’ com- 


missiOher as remuneration for the work done in‘connection with a 


PAGE, 
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partition suit; comes within section 36 of the Code of Civil Procedure 
and is.to be executed in the same way as a decree. This order 
attracts to it the right of appeal which is provided in respect of an 
ordereunder section 47.. 
The order for remuneration does not require to be entered in the decree 
. passed in the suit. 
Per Duval, J.: By its ‘herent power, the Court has jurisdiction to 
_see that justice is done to the commissioner by assisting him with 
the general power which the Court has to recover what is justly due 
6 him for the work done. CHANDRA KUMAR DE v. KUSUM < 
KUMARI ROY ga aga me si sai 180 
a No party to compromise de A transfer of—Discretion. 
Whena compromise decree has been made between some cf the parties 
to a suit, the othe. parties who have not assented to the compromise, 
are entitled to appeal against the decree, provided they have been 
prejudicially affected thereby. 
The Cout has very wide powers under the Code of Civil Procedure, 
in respect of addition, or transfer, of parties. This discretionary 
power should be exercised in such a way as to achieve the ends of 
substantial justice. NIRODE CHANDRA PANE [EE v. PROFULLA 
CHANDRA BANERJEE ... - es sis ug a3 535 
- Order setting aside abatement—Civil Procedure Code (Act V 
of 1908), Sec. 105—‘Affecting the dectsion of ihe case? : 
An order setting aside an abatement and allowing substitution, whether 
‘passed before or simultaneously (as in this case), with the decree’ in 
the suit, cannot be challenged in an appeal from the decree, as it 
does not affect the degen of the case with reference to its merits. 
MOHAMED NURUL AMIN v. MONOHAR SORAN BEB. 
MOHANTA R E we a i cii 588 
, maintainability of Status of E aropean British subject—Claim, 
when to be put forward—Criminal Procedure Code (Act Y of 1898 
as amended by Act XII of 1923), Secs. 275, 443 (|) (a) and (b), 449, 
528A. 528B.—Notice to Crown—Forgery—Imitation—Intention—Dis-* 
kenest concealment of fact. 
Per curiam: The fact that the accused failed to put forward his claim ° 
to be dealt with as an European British subject before the Magistrate 
before whom he was produced, in accordance with the provisions of 
section 528A of the Code of Criminal Procedure, does not debar him 
from relying on his right for the purposes ‘of his appeal under section 


449 (1) (c) of ‘the said Code. 
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The accused applied for leave to appeal andes seetion: 449 (1) (c) of 
the Code of Criminal Procedure, on the ground that the case if tried 
outside the Presidency town of Calcutta would have been triable 
` under Chapter XXXIII of the said Code. He alleged that he was 
an European British subject and the two persons on whose informatien 


he was prosecuted were Indian British subjects : 


Held, that the Court should be satisfied on these points before it could a ° 
grant the leave asked for, and the Crown was ‘entitled. to an oppor- Ae 
tunity to show, if possible, that the allegations were not true or that 
the case if tried outside the Presidency Town of Galette would not 
have been triable under Chapter XXXIII. Hence leave should be 
asked for on notice to the Crown or at any rate if the same was - 


_ granted with such notice. 


An accused is not obliged to put forward his claim of European British 
subject eiker before a Magistrate holding an enquiry or trial in a 
Presidency town or before the High Court during @he trial of the 
case. The proper time to raise the question is when leave to appeal 
under section 449 (1) (c) of the Code of Criminal- Procedure is 


applied for. 


Per Walmsley J: An application fot laa to appeal under section 
449 (|) (c) of the Code of Criminal Procedure, should be made to 
the trying Judge. But the Division Bench in charge of ering 


cases has jurisdiction to entertain and dispose of the application. 


The right of appeal, if there is one, depends upon extraneous circums- 
tances which have nothing to do with the guilt of the accused, and 
the trying Judge is better qualified than any one else to decide. 


whether those circumstances exist or not. 


The right of appeal, if there is one, is at best a qualified right, and 
very different from the right conferred by section 410 of the Code 


of Criminal Procedure. 


Proof of the cdhditions mentioned in clause (a) or clause (b) of section 

443 (1) of the Code of Criminal Procedure is required, and not 
$ 

evidence that any person concerned in the case has preferred and 


substantiated a claim to a particular status, 


The passing off of imitation as real, is an essential ingredient in a 
false document. 

Per Mukerji, J: A claim to be tried under the provisions of Chapter 
XXXII! of the Code of Criminal Procedure is wholly different from 


. a claim to be tried as an European British subject or`an Indian: British .:: 


VoL, AL.) THE CALCUTTA LAW JOURNAL, °  6ll 


APPEAL—(Contd.) 


subject or an European not Beng An Europe n British subject or an 
American. It is the latter claim only which is dealt with in Chapter 
XLIV A of the said Code. So far as the former claim is concerned, 
the mn of status of the claimant does not always arise. 

In a claim to be dealt with as an European British subject or an Indian 
British subject or an European not being an European British subject 

e or an American, which is dealt with in Chapter XLIV A of the Code 
of Criminal Procedure, the claimant has to prove his own status. 
K the claim is based upon clause (a) of section 443 sub-section (1) 
of the Code,: the claimant will have to prove that the complainant 
and the accused persons or any of them are respectively European 
and Indian British subjects or Indian and European British subject. 
If it is based upon cl. (b) of section 443 sub-section (1), the claimant 
will have to prove that in view of the connection of both an 
European British suBject and an Indian British subject it is expedient 
for the ends of justice that the case should be tried under the 
provisions of Chapter XXXIII. 

If a person give a note or other security as his own note or security, 
and the credit thereupon be personal to himself without any relation 
to another, his signing such a fictitious name may be a cheat, but 
will not amount to forgery; for in that case it is really the instrument 
of the party whose act it purports to be, and the creditor had no 
other security in view. But that if a note be given in the name 

- of another person, either really existing or represented so be, 
and in that light it obtain a superior credit, or induce a trust 
which will not be given to the party himself, it is then a false 
instrument and punishable as forgery. e 

The Court has to judge of the intention at the time when the document 
was made and it is upon that intention that the criminality of 
the act has to be judged. : l ý 

In the case of forgery the intention must be to cause it to be believed 

that such document was made or signed or executed by or by the ° 

authority of a person by whom or by whose authority it was not 

made, signed or executed. = 


Per Curiam: A dishonest concealment of facts is deception within the 


meaning of section 415 I. P. C., T. C. S. MARTINDALE v. KING 


EMPEROR NA Ne vie as ae 256 
APPEAL, right of—Interlocutory orders—Preliminary and final decrees— 
Decree not formally drawn up; See Appeal ,,. as ge 29] 
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PAGE. 
APPEAL, second—First appeal to wrong Court, decided on merits; 
See Jurisdiction 288 
against preliminary decree after the passing of final decree— 
Memorandum of appeal converted into combined appeal; See Appeal 291 
memorendum converted into combined appeal—App®al 
against preliminary ‘decree. after the passing of final decree; See 
Appeal A ‘i ga a vs sa Bw 
APPELLANT, duty of; See Compensation 303 
APPELLATE. Court, duty of—Reception of inadmissible evidence by 
lower Court; See Evidence, admissibility of ... ° 313 
Court remanding a criminal case, keeping the record on its 
file; See Irregularity ” 319 
APPLICANT for writ of mandanfus, what to prove; See Writ of 
mandamus ae Sea sii 44 
APPLICATION, maintainability of—Application for è certification of 
payment before decree drawn up—Decree relating back—Civil 
Procedure Code, O. 21 R. 2(2); See Decree, satisfaction of ee 87 
, second, to sue in Jorma pauperis, if maintainable— 
Order rejecting first application for default; See Pauper application ... 188 
"ASSESSMENT of rent, claim for, at enhanced rate, if suspends similar 
claim in respect of subsequent period covered by second suit— 
First suit, where claim made for adjustment of rent in respect of 
additional land, pending; See Rent, back 538 
ATTACHMENT of immovable property before judgment—Provincial 
Small Cause Court; See Jurisdiction ... 199 


AWARD—Objection on certain point—Award, if can be attacked on some 


a - 
other ground—Objection falling on same category—Land Acquisition 


«Act (I of 1894), Secs. t1, 12, 18, 19—Delay. 


Per curiam: When an objection has been taken under one of the 
headings mentioned in section 18 of the Land Acquisition Rey. and 
aw reference made in consequence, it is not open to the claimant 
to attack the award upon ‘objection falling under some other heading. 
The Judge is to determine the matter of the award to the extent 
comprised within the objection, and apart therefrom the award is 


final under section 12 of the Land Acquisition Act. 


New objections belonging to the same category may be allowed to be 
gone into: ` 


Per Graham, J.: Even if fresh objection to the award be entertainable, 
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AW ARD—(Contd.) 
a Judge is justified in refusing to entertain it on the ground of delay. 


PROMOTHA NATH MULLICK v. SECRETARY OF STATE FOR 


INDIA IN COUNCIL . 105 

zi if can be attacked on some other ground—Objection taken 

under one of the headings mentioned in section 18 of the Land 
“Acquisition Act; See Award 105 
“ BACK rent—Tenant in occupation of excess land; See Rent, back ... 538 


BANDHUS, male and female—Preference; See Hindu law—Succession 447 


—* ek parte paterna and ex parte materna—FPreference; See 


447 


Hindu law—Succession 3 eis ae a 7 
BANKING LAW AND PRACTICE—Clearing house—A ssets—Debit clear- 
ing vouchers—Cheques dishonoured—Failure of bank. 

The Chartered Bank and Alliance Bank veg members of the clearing 
house. The Imperial Bank of India perform in Calcutta the functions 
of a clearing house®to the various banks. On April, 27, 1923, certain 
cheques drawn on the Chartered Bank and delivered to the Alliance 
Bank by certain of the latter’s customers for credit of their accounts, 
were in accordance with the general practice, handed by the Alliance 
Bank's clearing clerk to the Chartered Bank's clearing clerk and 
credits and debits were provisionally made by the Imperial Bank 

“of India in the accounts of the said two banks with the Imperial 
Bank of India. The Alliance Bank received Provisional credit for the 
cheques delivered and the Chartered Bank was provisionally debited 
with the amount of the said cheques. The said cheques not being in 
order, were dishonoured by the Chartered Bank and returned the 
the same day to the Alliance Bank with a memo attached giving the 
reason for dishonour. In exchange for the cheques, the Alliance 
Bank handed. to the Chartered Bank vouchers described as debit 
‘clearing vouchers. At the close of business on April 27, 1923, the 
Chartered Bank held three debit clearing vouchers on the Alliance 
Bank amounting in all to Rs. 8714. The Alliance Bank closed its 
“doors and suspended payment at the close of business on April 27, æ 
1923. Owing to this event, the Imperial Bank of India refused to 
put the three debit clearing vouchers through the clearing-on the 
morning of April 28, 1923 ang to readjust the entries accordingly. 
The Chartered Bank requested the Alliance Bank to pay the amount 
of the said three debit cleariag vouchers in full, but the Alliance 
Bank failed and refused to do so, but offered to pay 50 per cent. of 
the amount in question on application. The Chartered Bank applied 
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BANKING LAW AND PRACTICE—(Contd.) 
to the High Court for an order that the liquidators of the Alliance 
Bank be directed to pay the bank the amount of three debit clearing 
vouchers in full: 

Held, that the liquidators of the Alliance Bank seule pay out of tlfe 
assets in their hands the full amount claimed by the Chartered Bank. 

_ That the cheques were not finally cleared; that the moneys represented 
by the cheques were never in fact collected by the Alliance Bank 
at a time when they were entitled to claim them as part of their 
assets. There was no relationship of debtor and creditor as between 
the Alliance Bank and their customers. 

That the character in which the Alliance Bank received the cheques 
was a pure question of fact. Clearing house explained. IN RE 

| ALLIANCE BANK OF SIMLA°IN LIQUIDATION ‘et 

BENGAL CRUELTY TO ANIMALS ACT. (I of 1869), Secs. 2 and 5 
.—Accused pleaded not guilty—Conviction on court doctors report 
without taking any evidence. 

After the accused had pleaded not guilty to a charge under sections 
2 and 5 of the Bengal Cruelty to Animals Act, a Magistrate is 
not justified in convicting him on the report of the. court doctor 
without taking any evidence. BUDHU KOIRI v. THE KING 
EMPEROR . , 

BENGAL TENANCY ACT, Sec. i A esia of ore ia coer 


rent, when can be entered into; See Rent, enhancement of 





. Sec. 7(2), when applies—Suit for enhancement of rent 
of a tenure; See Rent, enhancement of 

_ Sec. 20— Land situate in any village "—Land in 
Sunderbans; See Occupancy right ... 

anaes Sec. 50—Presumption—Origin of tenancy known; 
See Rent, enhancement of 

a. Secs. 50; a eres eee -of-rights not re- 
cording or ®vrongly recording particulars mentioned in section 
102 (b); See Presumption = zi ; 

Sec, 52 (1) (b) applicability of—Tenant, to prove 
what; See Rent, alteration of ue es 

: , Sec. 102 (b}—Entry in record- of- akie as settled raiyat; 





See Presumption 
aonn Sec. 102(b), i if ere See Presumption 


104H—Suit for recovery or confirmation of pos- 


———<————— y Sec. 


session of a portion of tenancy wrongly left out by the Settlement 
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585 


585 


167 


235 


248 


62 


248 
248 
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PAGE 
BENGAL TENANCY ACT—(Conid.) 
Officer in the tecord-of-rights; See Rent, enhancement of sad 235 
, Sec. 104H., scope of—Person not affected by entry of 
rent in record-of-rights—Rent, revision of; See Rent, enhancement of 235 
s , Sec. 105—Agreement as to amount of fair rent— 
Revenue Officer, duty of; See Rent, suit for < hi ae 34 
e, Sec. ]]]— Shall not. entertain ’—Declaration under 
e . section 10] made after institution of suit, effect of; See Stay of 
proceedings T Ses AT i a sie 177 
——+—————-, Sec. I]]—‘ Shall not entertain "—Suit instituted but 
not tried; See Stay of proceedings ... at ae gs 177 


- , Sec. I]]—Suit for recovery of rent at enhanced rate 

and additional rent—Order under section 10] B. T. A. directing 

preparation of record-of-rights; See Stay” of proceedings ... jos 177 
, Sec. 148A., requisites of; See Annulment ... EF 512 
, Sec. @48A, substantial, compliance with, if gives the 


euction-purchaser title to annul incumbrance—Strict compliance; 


See Annulment wen 512 
BURDEN of R Sa by ET lady for ee of deed 
of settlement; See Purdanashin lady ea a i 393 


of proof—Suit for specific performance—Bona fides and want 
of notice. 

Ordinarily when. a party claims exemption from a general provision 
of law, the onus lies upon him to prove that he comes within the 
exception. 

In a suit for specific performance of a contract for sale of land, it is 
not for the plaintiff to show that a subsequent purchaser had notice 
of the contract but on the latter to prove that he is a bona fide pur- 


chaser for value without notice. HEM CHANDRA DE SARKAR v. 


AMIYA BALA DE SARKAR sat 184 
BURGADAR, suit against, for recovery of half bi me KA of oe if 
maintzinable in Small Cause Court; See Suit,’ maintainabilffty of ... 197 
“BUSINESS,” import of; See Income-tax = T a HO 
connection,’ what is; See Income-tax a 110 
CANCELLATION of deed of settlement—Suit by ee lady— 
_ Burden cf proof; See Purdanashin lady sa sii we 393 


CASE, if governed by Bengal Tenancy Act—Original tenancy—Parcels 
included in sub-tenancy; See Ejectment i ace a 307 
CESSION of territory, effect of—Right—Arrangement by ceding state; 
See Naik ae is sii ae a T 473 - 
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CHARGE, extent of—Purchase by a person standing in fiduciary rela- 
tion by means of mixed fund; See Purdanashin lady ... 
, framing of—Necessity of precision. - 

Per Curiam: The charges should be framed ia such a way as to 
render it beyond doubt that there was neither prejudice to the &c- 
cused nor embarrassment to the jury. $ 

Per Mukerji, J.: Where a conspirator is present at the commission 
of the offence he may under section 114 I. P. C. be deemed to have 
committed the offence. In order that all the accused should be 
made liable for the offences, they should be specifically charged 
with such offerces as read with the provisions of section 114 I. P. 
C. ALIMUDDIN NASKAR v. KING-EMPEROR 

, how framed; See Charge, framing of ... ne iis 

CHARGES, misjoinder of—Penal Cde (Act XLV of 1860), Secs. 34, 

147, 148, 149, 201, 304—Procedure in framing charges under secs. 
304/149 and 304/34 I. P. C. e 

A riot took place over a dispute relating to a Go-pat and in the course 
_of the riot A was wounded and B was also assaulted—the result of 
which was that he died on the spot. Thereafter the appellant 
No. 5 along with another person took away the dead body : 

Held, that the offence under section 20] I. P. C. alleged to have been 
committed by the appellant No. 5 was not committed in the course 
of the same transaction in which the other offences were committed. 

The trial of appellant No. 59 on the charge under section 201 I. P. C., 
along with other offences under sections 147 and 304 |. P. C. for 
which the other appellants were tried was illegal and the whole trial 
was vitiated by misjoinder of charges. 

Appellants Nos. |, 2 and 3 were charged under section 304 read with 
section 149 I. P. C. and also under section 304 read with section 34 
LP. C.: E 

Held, that in framing such charges, attention should be paid to the 
case as put forward on behalf of thè prosecution and the matter 
shguld then be dealt with strictly in accordance with the allegations 
which the prosecution desired to prove. SURENDRA LAL DAS v. 
EMPEROR 

_* under sections sai 149 and 304/ 34 Penal | Code. how Famed: 
See Charges, misjoinder of m “i 

CHARITABLE TRUST—Civil Procedure Code ve V of 1908), Sec. 92 
—Interest—Suit to enforce—Appoitntment of last heir of founder— 
‘Worshippers in a mosque or temple. 


» 
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CHARITABLE TRUST—(Contd.) 

Under section 92 of the Civil Procedure Code a descendant of the 
founder although only in female lines of the founder of an endow- 
ment has sufficient interest to institute a suit for the enforcement of 
an endowment and the appointment by the last male holder of a 
trustee must be bona fide in the interest of the endowment. 

The cohsent in writing of the Advocate-General to the institution of 
suit by the plaintif will not bring the suit within the meaning of 

* * section 92 of the Code of Civil Procedure, unless the plaintiff has 
an interest in the trust. WAIDYANATHA AYYAR v. K. SWAMI- 
NATHA AYYAR a a is a 

CHEATING—Penal Code (Act XLV of 1860), Secs. 415, 420—Dishonesty 
*_Intention—Damage or harm—Proximate cause—Remote possibilities 
—Interference—Abuse of process of Court. 

In order to bring a case within section 420 |, P. C., there must be 
dishonesty in the transaction. 

In a case of cheating? the Court has to see the intention of the accused 
at the time of the offence and judge of the consequence of the act 
or omission itself. 

Under section 415 I. P. C. the damage or harm caused or likely to be 
caused must be the necessary consequence of the act done by 
reason of the deceit practised or must be necessarily likely to follow 
therefrom, and the law does not take into account remote possibilities 
that may flow from the act. The proximate and netural result only 
of the act has to be judged and not any vague and contingent injury 
that may possibly arise. 

It is the bounden duty ‘of the High Court to interfere where by the 
continuance of proceedings in the lower Court an ab: se of process 
of Court will ensue. 


6 
The charge framed in the case ran as follows: ‘* That you on or 


about the 19th September, 1923, in Calcutta deceived Mr. E. J. 
Pithia of Birla Jute Manufacturing Co., Ltd., by inducing him to 
accept a Bought Note signed by your firm as brokers Sn behalf of 
Santosh Chand Manik Chand, who, you represented were a respect- e 
able firm of jute dealers carrying on business at 65, Noormull Lohia 
Lane, Calcutta, knowing that such representation was false, and 
further by inducing the said sMr. E. J. Pithia by means of such 
representations to give a receipt for the said Bought Note and you 
thereby committed an offence punishable under Sec. 420 I. P. C.” 
Held, that the facts disclosed did not constitute an offence under 


section 420 L P. C, as there was no dishonesty in the transaction. 
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CHEATING—(Conitd.) 


That accused was not guilty of the offence of cheating under section 
415 I. P. C. as the loss to property sustained by Mr. Pithia, 
resulted suet, drom the act. which Mr. Pithia was induced to do, 
namely, the entering into contract by him, but the non-fulfilment 
of the contract by the accused, and that the damage or harm likely 
to be caused to Mr. Pithia’s reputation was too remote a contin- 
gency. HARENDRA NATH DAS v. JOTISH CHANDRA DUTT 

CITATION, issue of, object of; See Grant, revocation of ... 
, special—Application for letters of adm‘nistration—Reversion- 
er; See Grant, revocation ‘of As bi aa bis 
CIVIL PROCEDURE CODE, Secs. 7, 94, cls. (c) & (e}—So far as they 
relate to injunctions and interlocutory orders; See Jurisdiction 
, Sec. 11 Expl. fV—Joint ex parte rent decrees— 
Separate tenancies, if can be set up; See Res judicata ... os 
—_—_—___—_—__—_, Sec. Í| Expl. I[V—’Ought’—Test; See Res judicata 
——— Secs. 36, 47—Order directing payment of money to 
the commissioner in partition suit as remuneration; See Appeal- 
, Sec. 92—Interest—Consent in writing of Advocate- 
General, See Charitable trust 
, see 92—Interest, nature of—Descendant of founder in 
female line—Suit for enforcement of endowment; See Charitable 
trust bee tins 
, Sec. 103—High Court, when can dispose of the case 
—Exclusion of evidence improperly adm‘tted; See Evidence 
, Sec. 105—*Affecting the decision of the case’—Order 
setting aside abatement and allowing substitution; See Appeal 
, Sec. 115—Order dismissing proc edings under decree 
as suit; “See Jurisdiction ae se ds 
, O. I. R. 9, applicability of; See Party ... 
3 O. 5 R. 17—Personal service—Substituted service, when 
to be made; See Service ~ see ae se bA 
, O. 9, R. 3, O. 17, R. 2—Suit—Decree for partition; 
See Jurisdiction sak T si si a 
, O. 21 R. 2 (2}—Application for certification of 
®payment before decree drawn up; See Decree, satisfaction of 
La Q. 21, Rr. 69, 90—Sale, DO DHENE of—No date 
and time fixed for sale—Adequacy of price fetched on sale; See 
Execution sale 


, O. 33, R. 15,—Order rejecting application to sue 





87 
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f PAGE. 
CIVIL PROCEDURE, CODE—(Contd.) l : 


in forma pauperis for default—Second application, if maintainable; 








See Pauper application ...° ʻi oes Bes ea 188 
—, Ors. 38, Ng KN Small Cause Court; See 
Jurisdiction a s v PA ed Ses 199 
= , O. 46. R., I—Rent'Controller, if can make reference; 
" Ste Jurisdiction ... on TE ane ai st 578 
e , O. 46 R. 1— Suit '—Enquiry in applicat‘on by tenant 
for standardisation of rent under section 15 of the Calcutta Rent 
Act; See Jurisdiction = wet ei a dee 578 
, O. 46, R. |, applicability of; See Jurisdiction  ... 578 
——, O. 46, R. 1, if applies to miscellaneous proceed- 
ings; See Jurisdiction see T sh oe = 578 





, O. 47, R. I-—* Other sufficient reasons '—Party not | 
ready at the date of hearing; See Review bes ae a 163 
CLAIM for essessment of rent at enhanced rate, if suspends similar claim 
in respect of subsequent period covered by second suit—First suit, 


where claim made for adjustment of rent in respect of additional 


land, pending; See Rent, back gi Nes ae 538 
- CLEARING kouse. what is; See Banking law i practice ... sat 223 
COMMISSIONER’ S- remuneration—General power of Court—lInherent 

jurisdiction ; Se. Appeal ... are ot ae a 180 


+, remuneration, order’ for, in partition suit—Decree, if 





to sontak the order; See Appeal ... sta oii 180 
COMPENSATION—Land, acquisition of—Permanent tenant ‘holding on 
condition—Condition that no compensation on resumption— 
Government as landlord—Acquisition for Corporation—Lease, if - 
existing. ; l r 
A certain land was held by the appellants under a document giving a 
permanent interest on payment of revenue. There was a stipulation 
in the lease that “ if any portion or the whole of this land be required 
for the Government we shall give up the same without any compen- 
sation.” The Government as landlord did not resume the land, The e 
land was acquired under the Land Acquisition Act for the Corporation 
and at its expense: - À 
Held, that the claimants appellants were entitled to some compensation. 
That the stipulation mentioned ìn the lease did not make the grantee 
a tenant-at-will. l 
That the lease was, subject to the Land Acquisition proceedings 
subsisting. | 
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COMPENSATION-—{Contd.) Soe ae 


x 


That the questions were, what was the‘value of the tenañcy containing: 


i 4 
`n 


“ that clause and’ what was the interest of the Government and the 
value of such interest. BEJOY KUMAR ADDY v. SECRETARY 
OF STATE FOR INDIA . 


Land, acquisition of—Permanent tenant holding ‘on 
2 





condition—Condition of -no compensation on resumption—Govern- 


ment: as landlord—Tenant at will—Appellate Court. 


The respondents held the land acquired under a grant made in their — 


favour on the Ist February, 1861 ‘by the Collector. The settlement 
was permanent, but‘ under a clause in the deed it was stipulated that 


if any portion or whole of this land was required for the Govern- 


TT compensation. The land was acquired for the Corporation and at 


its expense. The Government as landlord did not gesume the land’ 


‘during a period of 53 years: 


Held, that the compensation awarded to wae Government landlord, 
namely, the capitalised value of the revenue and one-eighth of 
the amonit awarded as compensation, was prima facie fair. 

Even where the tenaney is so precarious as that of a tenant-at-will, his 
interest in the land may have appreciable market value within the 
meaning of section 23 of the Land Acquisition Act. 

It is the duty of the appellant to satisfy the Court of appeal that the 
decision of the trial Court is erroneous. SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. BEJOY KUMAR ADDY . 


deoi of—Permanent tenant holding on na 


ony 





that no compensation on resumption by landlord—Government land- 
© 
lord—Land, acquisition of, for Municipality; See Compensation 
COMPROMISE—Advocate’s concent—Order—Liability to be ee aside; 


See Partnership accounts = 
faa beeen: Evidence Act q of 1872), 





Sec, 115—-Names, mutation of—Kent, acceptance of. 


Where by a compromise it was provided that the wife of the son would ~~ 


also succeed after the mother’s death it was held that what was 


proyed to have been in existence at the time of the compromise : 


could not take advantage of terms thereof. | 


Mere mutation of names, and acceptance of rent, could not operate | as 


ssisppel and a party relying upon such a plea must prove intention 


gonila. 


ment they (the tenants) shoukl ‘give up the same without any 


intended was the creation of life estate and a wife who was not 


t 
l aa 


272 
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COMPROMISE—(Contd.) 

on the part of the opposite party to cause the former to act or believe 

in a certain way in terms of section 115 of Indien Evdence Act of 1872. 

MITRA SEN SINGH v. MUSAMMAT JANKI KUAR ... a 468 

= , construction of— Life estate in favour of person not in 
existegce at the date of compromise; See ‘Compromise ... '. we =, 468 
CONDITIONAL. ORDER—Criminal Procedure Code (Act V af 1898), 
©, Sec..133—Removal and reconstruction of bundh—Splitting up of 
verdict of jury— Cast. ; 

In ea proceeding under section 133 of the Code of Criminal Procedure, , 
the verdict of the jury provided, firstly, for the-remcval of the 
bundh and, .secondly, for its reconstruction. The Magistrate's order 
however, was limited only to the removal of the obstruction : 

Held, that thé Magistrate was not entitled to split up the verdict so 
as to give him jurisdiction to .deal with the matter under section 133. 

A Magistrate can -uneler section -133. order remayal of a bundh but 
not its reconstruction after its removal. 


An order for payment of costs. by any party to the praceeding under 


section 133 is illegal RAHJIMADDI JAMADAR v. SHER ALI ... 597 
CONDUCT, subsequent, evidence of, when admissible in evidence; 
See Sale certificate ~.. ..., wee Ae he sie i: 322 


CONFESSION, retracted—Evidenciary, value—A ccomplice-—Canfession— 
Joint trial—Evidence . Act (I of 1872), Secs. 30, 133. 
A retracted confession is not the testimony of an accomplice within 
the -meaning of section 133 of the Evidence Act. 
' A retracted confession should carry practically no weight!as against the 
person other than the maker, because it is not made on oath, it is not 
tested by cross-examination and its truth is denied by the maker 
himself who has lied on one or other of .the occasions and the vey 
fullest corroboration would be- necessary in such a case, -far more than 
would be demanded for the sworn testimony of an accomplice on 
oath, sa ae 
A confession made by one accused .person affecting himself and others 
with whom he is jointly tried, may, under section 30 of the Evidence 
Act, be taken into consideration as.against the said others. MOYEZ 
SARDAR v. EMPEROR 4 bus ae ios Ea 
CONSENT order, when can be set aside—Mistake; See Partnership 
accounts ` < ate 7 So ie ‘isa 272 
CONSPIRATOR present at commission’ of offence, if -committed offence; 
See Charge, framing’ -of ... det ws ah sf OA 
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PAGE, 
CONSPIRATOR and principal, how liable for offences; See - Charge; ` 


= and” principal, how -liable for offences; See Charge, ~ 








framing of - ne tee 2 Me PHC ony : a ae? DA 
"CONSTRUCTION—Act imposing BK Ba See coe eet + 331 
-Sale notification—Specification -of ‘area~ and. name of - --~ 
the estate—Purchaser,- if entitled’ to accretion; See Sale certificates... - 322 
of new statute—Reference to previous state of law;-. ° - 
See Income” tax - na Bel? dia eu. ee aa e UO 


14 


CONTRACT—Agreement between mortgagee and would-be purchaser 
of eguity” of’ redemption ‘as to amount of consideration to be paid - 


for” release -of security; See Mortgage om. di E ana 67 





Expectaricy—A greement -to transfer on possession vesting | 
—Transfer of Property. Act (IV of 1882) section 6 (a)—Agreement 
‘* discovered to be void’ —Recovery- of money paid—Accrual of cause 
of action—Indian -Contract Act (IX of ..1872), s. .65, 

A contract by a-Hindu to sell property which he weuld inherit upon ~ 
the death of the widow in possession is void under sec. 6(a) of the 
Transfer of’ Property Act. The agreement to transfer it upon 
possession vesting ig equally- void, as. otherwise it would -defeat :the 


object of the statute in-prohibiting such«-transfers. 


---The expression ““ discovered to be void © in sec. 65 of -the Indian. . 


Contract Act" has’ no’ application:to such a contract, in the absence `. 7 
of special circumstances and the date on which the cause of action 
forthe recovery of monèy -paid arises, .is the. date -on which the- 


contract was entered into. ` ANNADA MOHAN ROY. v. GOUR 





MOHAN: MULLICK a ii. ean ete iu ge on 10 
— to sell “property on possession vesting, if -binding; See 
Contract eee Bab ae ` = P 
CONTRACT ACT, Sec. 65—" enaa to be su "Contract „to sell 
property“ on possession- vesting; See -Contract ... - Te 2 vee “10 
iin See. 72—Money paid under protest for _ release .. of, 





e 
property from illegal attachment, if recoverable; See Limited 


Goinpany x HA j ki F $ T pe te a rf : . s “ana f | 


CONVICTION; quashing or sa aga “in record; See yani trial ... - 143 
“one Court Doctor's- report without taking evidence—Ac- 





e. 
hs cused picading not guilty; See. Denta Cruelty ‘to , Animals Act, 


é f < - 963 


Secs. "235 Ron. 2 ia “Cee SA) 5 < ks ae 
- CO-OPERATIVE SOCIETY ACT, Sec. 24, when Wan to guide: 
tion: proceedings:‘under- section 42; See Executing Court... © we 294 


. CO-OWNER—Title by adverse possession—Complete ouster; See Pos- 


oe me 30 


session BBs se. aas 
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CO-SHARER,: when liable. to pay. water. rate..and.. latrine . tax; See , 


Municipal tax ...° Si ee er Sut oD 


A rA NGE - 
vira shy - ete nee Fi aude - F 


landlord, if can, sue for and Tecover -his share of rent— 


-., Other co-sharers TEN AN to alie their share of rent—No 





separate collection ; See Rent < get. g gey. ea w=, 504 
COST Se_Parties; See Rent ; ; a a. ngana a a O08 
“COURT, duty of-—Discretion, exercise of; See Suit, maintainability ea l 515 

pa - of Rent Conie. iE a ‘Coun af Civil: Jurisdiction; See _ 

Jurisdiction oe Sie 578 


$ . 
- pE pe 
- ` ‘ t + 


e ` TIME pan in a 


Doctor's report, conviction on—No evidence taken—Accused 
pleading not guilty ; See Bengal Cruelty to Animals Act, Secs. 2,5 563 
. COURT” S power—Parties, addition or transfer ol See Appeal ae 535 


“COURT: FEE on plaint for relief as to injunction—Value put by plaintif 
See’Coilif-fee an Aa ue Oe a naak ae 150 


V aluation—Suit for declaration that decree was fraudulent— — 


+ 


t P b 1 e ae s . . 
Prayer ‘for injunction—Consequential: relief. - - i 
“In order to determine whether a “suit is properly valued or’ not, it is 
; 2 PNE Dawa eo ae 
necessary that the Court should confine its attention to the plaint 
itself -and ‘not look to other circumstances whieh may subsequently ` ~- 


influence the judgment as to the-true value of the relief sought.” -- 


The value to be put for the purpose Of courbes inca suit, firstly, for 
“©? a declaration that the decree obtained by the defendant is fraudulent, 
and, secondly, for: an injunction. restraining the defendant from inter- 
fering with the plaintiff's possession of the-property in suit, and, - 
-thridly,. for consequential relief confirming plaintiff's possession, is 
aS the valuation .of the decree which the plaintiff seeks to set aside. , 
The court- fee to „be | paid on. t the plaint for. relief as to injunction is 
on the amount at which the relief sought is valued in the®plaint. 
The value put by the pl “intif should be taken as the proper value’ © 


unless it appears that the value so put is arbitrary and inconsistent 


with the value of the ‘reliefs ` sought. RAJABAL#& DASI v. 





RADHIKA CHARAN ROY di f 150 
~ CRIMINAL Appellate Bench of High “Court, if can entertain and dispose ` 
of an application ‘ander €riminal: Procedure’ Code, e Sec. 491; See 
Jurisdiction ge < as Sa ai we? 489 
Cou ' decision’ GE Dear Woi that nothing was obtained 
at execution gale; ‘See Execution Gs l OP ae See 246 
CRIMINAL PROCEDURE CODE, Sec.” 540) —Aviating ae officer, | 
duty of; See Jurisdiction 5 ae Sie oat .. 489 
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PAGE. 
CRIMINAL PROCEDURE ‘CODE, Sec. 54(7)—Conditions, necessary— 
' Credible — Reasonable’; See Jurisdiction ... | M Wi 489 
, Sec. 54(7}—Credible information, what constitutes; See l 
Jurisdiction na val oe s ah 7 489 
, Sec. 54(7}—Reasonable complaint, what constitutes; See ` 
Jurisdiction si Si ayi T Si Sse La 489 


, Sec, 54(7)—Reasonable suspicion, what constitutes; See 
Jurisdiction aos See T =. as saa < A .489 


, Sec. 133—Order for payment of costs; See Conditional ~ , 


order ie a ma at i oe 597 
, Sec. 133—Removal and reconstruction, order of, if | a 
valid: See Conditional order cee Mee ng a, 597 


— , Sec. 133—Splitting up verdict of jury; See Conditional | 
order Sie ee sig er oe ee 597 


, Secs. 157' and 159—First Class Magistrate? if can depute 


a Sub- Bae Magistrate to hold investigation or preliminary enquiry ; 


See Evidence, admissibility of sae ive uet nt "313 
, Secs.* 222(2) and 303(1)—Qualified verdict; See Em-. | 
bezzlement Se see st fat A Sea T 555 


, Sec. 307—High Court, duty of—Reconstructing. , verdict 


Te 


of jury; See Jury trial... baat Nk AN a x. 5. 
: , Sec. 307—Unanimous verdict of jury, when High 


Court can reverse; See Jury trial. ... se a we. 435 


, Sec. 307, reference - under—Verdict of inp Case 


resting entirely on oral evidence; See Refereiice se eS say ee “992 
, Sec. 342, non-compliance with provisions of—Revision ; 

See Irregularity Stes er an sia a2 319 
, Sec. 443(1)(a) and (b), conditions in—Claim to parti- — 

cular status; See Appeal, maintainability OF ... ae .. 256 
, Sec. 449(1)(c}—Application for leave to appeal, ice 


to be made; See Appeal, maintainability of ... Se Ses 256 


” 


Leave to appeal—Notice; See Appeal, maintainability 


ie DE al an ae a sag sii ae Sos 256 
, Sec. 449 (|) (ch-Plea of European British subject, 
. ~ where to be put forward; See Appeal, maintainability of l ae 256 


, Sec. 449(1}(c)—Requisites for leave to appeal; See 
... Appeal, maintainability of Be cei oe jih ee oes 256 
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CRIMINAL PROCEDURE CODE, Sec. 449(1)(c})-Right of i appeal, nature 
‘ of; See Appeal, caintainabiliey of . Pr 256 
: , Sec. 449(1)(c)—Right of -appeal—Reason See omen 
maintainability of a? sy. o Gabe Sst 256 
© Sees, 449(1}(c) and 528A—Failing to put forward plea 
as European British subject—Right for the purpose’ of appeal; 
. Sec ‘Appeal, maintainability of Bid a A re 256 
eee 491, application under—Criminal Appellate Bench 
of High ee if can entertain and decide; See ‘Jurisdiction "489 
SS Sec. 539B, cl(2), failure to comply with—Illegality; 
See Inspection si aa: sad ae 149 
c, Chap. XXXIJ, 1, claim to be tried under; See Appeal, = 
maintainability of ane ee. Ea ae dah 256 
, Chap. XLIV A, claim to be tried under; See Appen, 7 
maintainability of A a 256 
CRIMINALITY of aœ, when to be SK ee NT See 
Appeal: maintainability of = : a 256 


CUSTOM following ordinary law, if has force of law—Law followed is 
not ordinary law—Custom not modifying understood general law; 


See .Alienability se sae: ‘i on ves 331 





following law laid down by Court—Custom not modifying, 
understood general law—Ordinary law, not correct—Custom, if has 


` force of law; .See Alienability . ... 5 wt ni T 331 


following ordinary law laid down by Courts—Custom not 


modifying: understood: general law—Custom, if has the force of law 


—Ordinary law followed, not ordinary law; See Alienability os 331 
DEBIT clearing vouchers—Clearing house—Liquidators—Assets; See 
Banking law and practice wan: e . . 223 
DEBTOR and creditor—Debit clearing ee ee ee dishonoured 
—Failure of Bank; See Banking law and practice nate ee 223 
DECISION of Court; See Dower i oan oy Fe. te AT 
— in previous rent” suit, effect of, on a subsequent rent suit 
ah for a different period; See Res judicata sh Ce F 507 © 


DECLARATORY decree—Unknown share; See Possession ... ei "30 
- decree obtained by the then reversioner, Sf binding on- j 
purchaser of widow's’ estate? without legal necessity, in favour of 
actual reversioner; See Hindu law—Suit by reversioner a 461 
suit against President of the Bengal Legislative Conii: 
a cil, ‘if maintainable—Item: in printed list of business, incompetent, 


tu! 4 ‘ x . r 
- T whe ah oe! à = p ee l 
1 
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P 
DECLARATORY —(Contd, : a 
.. illegal Pee | ultra vires; Se Suit, maintainability of à See 515 
DECREE, declaratory—Unknown share ; See Possession: ie e 30 
- , if to contain order for yeniuneration to the commissioner— 
Partition suit ; See Appeal uae hes ae m 180 


=, recitals in, setting, Sit terms .of arrangement but not em- 





- bodying statements as to rights in the subject matter of litigation, 
admissibility of Evidence Act, Sec. 320); See Evidence 4 39 

j satisfaction of Civil Procedure Code (Act V of 1908), O. 2, SO 
R. 2(2)—A pplication made before decree: diah ap. > 


,, When a person has the judgment of the Court in his favour, it may 


DRES 
a 


- 


be said that he then obtains his decree, and that. the’ decree, when l 

a subsequently ‘drawn up, relates back to that time. ` 7 

The judgment in a suit was pronownced on the 28th June, ‘1921, and 
the final decree was” drawn- up on the 5th February, 1923. An 
application under order 2| rule 2(2). of the Code of a Procedure, 
for certification of payment made out of Court, was * made on the l 
6th January, 1922 : i l 

Held, that such application was maintainable.  GIRIBALÄ” DASI 4 
BISWAMBHAR HALDAR © ` n. Ki i, ae 


on compromise—Some of the parties compromise—Other - 


r 


parties, when can appéal; See Appeal parr a ae 535 
passed in wrongly framed suit’: against wrong“ party; See 

Executing Court t ae a aa 254 

DECREE-HOLDER and en positions of; See Garnishee bas 228 
DECREES of Court, not obtained:-by- collusion -or . fraud—Admissibility 








in evidence; See Limitation nate a ae ae es 97 
DEED, avoidance óf—Transferee of a ‘portion o” mortgaged property, 
`. if can uege undue. influence exercised on mortgagor—Mortgagor not 
avoiding’ contract;. See Mortgage... ae TA G7 
= of settlement, canéellation of-—Suit by” purdanashin ‘lady—Burden 
‘+: of proof; See ge urdanashin lady 393 
of settlement -by -purdanashin lady, how -to be explained ; See l 
Purfanashin lady re as T 393 
DELAY, if excuses objection as to award under Land Acquisition Act} . 
eee “Award Be. shed: dade. at OS Gate ee as. 105 
DESIGNS of get-up, resemblance between*-Judge,. duty of; See 
“ Injunction ea i Sea 2 ae uae E arty 2, «ee 230 
DEVOLUTION’ of shebaitship, inoperative—Direction as to management, 
if operative; See Hindu will © ©... Doel aa n. > 564 
DISCRETION—Adjourament; See Review ae ee d 163 
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DISCRETION, exercise of—Court, duty of; See Suit, maintainability of 
DISSOLUTION of partnership at will, right to, if can be denied— 


Fraudulent falsification of partnership accounts; See Partnership 


kms 
e at will 
;e 


DOCTOR’ S, Court, report, conviction on—No soiden taken—Accused 
pleading Hot guilty ; See Bengal Celty to Animals Act, Secs. 2, 5 
DOČUMENT, false—Passing off of imitation as real; .See Appeal, 


“e. 


e 
ii maintai nability of 


; unambiguous—intention of partes, admissibility of; 
“See Transferability 
POWER D etn of sie aben aan of Court. 
Per Curiam: A Mahomedan widow has for her dower all the--rights 


of an ordinary creditor and may be géven a, right to possession,, by. 


the consent,- express or implied, of her husband or. his heirs, of the 
estate until by. the ,rents and profits the debt has been liquidated. 
Per Rankin, J.: A case is only an authority for the ratio decidendi. 
This principle is in constant exercise ,when dealing with the deci- 
sions of the Courts. wherein each Judge gives or may give his in- 
individual opinion. It is,, however, .particularly difficult to apply to 
decisions of the. Judicial Committee and the Judicial Committee has 
always a very scrupulous regard to the inconvenience that may be 
caused by obiter dicta.. SABUR BIBI v. ISMILE SHEIKH 
debt—Possession by. widow—Consent; See Dower 


EASEMENT—Necessary parties; See Party 


EJECTMENT—Sub--tenancy—Homestead portion . of specail blaine 


—Parcels included in sub-tenancy —Origin of tenancy. 
In the absence of a local custom or usage, the homestead portion of 
x an agricultural holding is goverened by the provisions of the: B@ngal 
Tenancy. Act, precisely in the same manner as the portion under 


actual cultivation. 


The qusétion, whether a case is governed by the Bengal T&hancy. Act 


or by the Transfer of Property Act, depends upon the nature of the 


original tenancy and not on the character of the parcels included 

in the sub-tenancy. 4 ja m 
It is not necessary to investigate the actual origin of the tenancy; it is 
sufficient if it A established that at the dine of the sub-lease, the 
holding, out of which the sub-tenancy was ‘carved out, was an 
agricultural holding. RAMPADO SIRKAR v. ATORE DOME ... 
EMBEZZLEMENT—Penal Code (Act XLV of 1860}, Sec. 408—Definiie 


“et 


627 


PAGE. 
515 
276 
563 
256 


70 


171 


74 


307 
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EMBEZZLEMENT—(Contd.) 


finding of definite. sum—Criminal Procedure Code (Act V of 1898), 
Secs. 222(2), 303(1)—Qualified verdict. 

Vaca charge under section 408 of the Indian Penal Code, there must 
be definite finding of a certain definite sum traced to the accused 
in order to form the basis of his conviction. l 

The verdict of the jury suggested that they found that the accused had 
succeeded in accounting for the whole with the exception of about 
a thousand rupees or so: 

Held, that the verdict was not a simple verdict of guilty or: not guilty 
on the whole matter covered by the charge but a special or qualified 
verdict, to ascertain the exact scope and import of which it was the 
duty of the Judge to ask the jur® such questions as were necessary. 
He should have endeavoured to ascertain how they arrived at the 
amount of * about a thousand rupees or so” which jn their opinion 
the accused was guilty of having embazzled. KHIROD KUMAR 
MUKHERJI v. KING-EMPEROR T i oF 

ENCUMBERED ESTATES oor if affects right to succession to estate; 
See ‘Alienability is ‘ie Ki 

, Secs. 3, 12A— Alienate '; See Alienability 

, Sec. 12A—Alienation—Will, execution of; See 

Alienability 


ENTRIES in Settlement Khewats, if Per pe E Tenancy Act, . 


© Sec. 102—Evidence Act,Sec. 35; See Alienability 7 5 
ENTRY as settled raiyat in 1ecord-of-rights—Bengal Tenancy Act, 
Sec. 102(b}; See Presumption eae 
ESTIMATE, figure in, once passed, if and when can be or See 
Suit, m®intainability of S ; 
ESTOPPLE—Declaration of property purchased as trust property at the 
time of execution sale—Purchaser, if can assort subsequently that 
the propery % his cwn; See Execution 
Subsequent conduct or word; See Transferability 
Undertaking, not amounting to contract; See Mortgage _ 
EVIDENCE—Evidenge Act (I of 1872), Sec. 32(3)—Statements—Recitals 
* in decree—Omission to object to admissibility—Inadmissible evi- 
| dence—Second appeal—High Court, hen can look at evidence— 
Civil Procedure Code (Act V of 1908), Sec. 103. 
A Court is not competent to appoint the mother of the infant de- 
fendant as his guardian ad litem without her express consent. 4 


An erroneous omission to object to evidence which is not admissible 


555 


r 331 
331 


331 
331 
248 
513 

20 


90 
67 
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EVIDENCE—(Contd.) 
under the provisions of the Indian Evidence Act, does not make. it 
admissible. 

Where, the decree sets out the terms of the: arrangement between the 
parties and does not embody the statements of the parties as to their 
righfs in the subject matter of the litigation, rec'tals in the decree 
“cannot be used as evidence under section 32 clause (3) of the Indian 
Evidence Act. 

On second appeal, though the H’gh Court has, generally speaking, 

core right to look at the evidente to decide whether the remaining 


evidence, after exclusion of evidence erroneously admitted, is suff- 


* cient to warrant the finding of the Court below, but can dispose of 


the case without a remand if the lowgr Court, independently of the 
evidence improperly admitted, had come to its conclusion upon 
other grounds. 

Where a question Kas been determined by the lower Court, and the 
decision cannot be supported because it is based in part on evidence 
improperly admitted, the High Court, even under section 103 of the 
Cade of Civil Procedure, cannot look at the evidence. JAGADIS 
CHANDRA DE yp. HARIHAR DE ,,. or 

Suit, for possession in civil Court—Proceeding under 


~ section 145 Cr, P. C.—Enqu’ry and adverse decision; See Possession 





, Voucher of account—Objection: See Rece'ver’s account ... 

, admisibility in—Decrees of Court, not obtained by 
collusion or fraud; See Limitation am w 
, admisibility of—Magistrate, hoving first class power, if 

can depute Sub-Deputy Magistrate to hold investgation or preli- 
' minary enguiry—Suth Sub-Deputy Magistrate, if can record® state 
ments of witnesses—Such statements, if evidence—Statements made 
to „police officer—lnadmissible evidence, reception of—Appellate 
Court, duty of—Criminal Procedure Code (Act V of 1898) sectionns 
157, 159, 162, 164 (1), 423 (2), 537—Evidence Act (I of 1872), 
Sections 157, 167. l ind 
Under sections 157 and 159 of the Code of Criminal Procedure, a 
first class Magistrate eens depute .a Sub-Deputy Magistrate to hold 
an investigation or a prelinfinary enquiry and such a Sub-Deputy 
Magistrate can under the provisions of secion 164 sub-section (1) 
record a statement of a witness made before him in the course of 
the police investigation. This statement is admissible as a statement 


made in the course of an investigation. 


39 


30 
28 


97 


TAN è Tr 44 oS ees Ti Wg REF i a o 
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EVIDENCE—(Contd.) Ei 


Statements made by persons ig ihe lavastigatig Sub-lInspectér in ther 


course of an investigation are inadmissible under section 162 of the _ 


Code of: Criminal’ Procedure.’ l : l e 


In the case of reception of inadmissible evidence by ths lower Couit, ` 


a Court of Appeal has to see “whether such recept’on influenced 
the mind of the jury so seriously as to lead them to a conclusion 
which might have been different but for its reception. 

The Court of Appeal has to see whether the reception of inadmissible 
evidence ‘has in fact asana ‘a failure of justice, and, secondly, 
whether if it is excluded, there is sufficient evidence’ to justify ‘the 
verdict- of :the jury.” 

In the ‘present ‘case as‘ the recepti@n of inadmissible evidence by the 
Court ‘did-not in ‘fact ‘occasion a failure of justice and as there was 
sufficient evidence before the jury to justify their verdict -the 
Appellate Court did not interfere. HARENDRA NATH SAHA v. 
EMPEROR . - "> ee a se ee e 

= inadmissible—Erroneous omission to object, effect off; See 
Eviderice | 
-L inadmissible, reception of, by ‘lowér Court—Appellate 
Court;iduty: of; -See Evidence, admissibility of ~ we 


le" of conduct subsequent, when „admissible ‘in ‘evidence; 


‘of inalienab‘lity—Al]‘enation, non-effect'ng - of -Human 


nature; See Alicnability ... wae see wid wh 

EVIDENCE ACT, Sec. 13 cl. (bẹ— Instances '"—Stotemeénts; See 

Alienability. ~ ^s. P Nn si eee tS: tated 
-@. = Sec. 30—Confession made by one accused person": 





affécting himself -and ‘others—Joint trial; See Confession, retracted <i. : 


5; Sec,’ 32—Statements, nature of ;-See Alienability - 


Sec. 32 - (3)—Recitals in decree—Decree sett'ng ,out 


terms'‘of arrangement ‘but not embodying statements as to rights in 


ie. subject matter of litigation; See Evidence ... 


, Secs. 32 (4), 49—Statement by deceased person as to 





è usages of eae after con roversy had arisen, if admissible: See 
6 


Alienability - ee ME ak sis be eh re 





Tenancy Act, Sec. 102; See Alienabil‘ty are ae 


- 


i. tt Sec: 92--Agreement between ‘mortgagee ‘and would-be’ 





purchaser nf “equity of redemption—Oral’ ‘evidence -às to ‘terms, if" 


~za See Sale certificate ` Ki < wae oe san 


Sec. 35—Entries in Settlement Khewats—Bengal 8 


313 
39 
313 
322 
331 
331 
55] 
331 


39 


331 
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EVIDENCE ACT—(Contd.) 

admissible; ‘See Mortgage ~... a ae a. + sf 167 

, Sec. 115—Mutation of ‘name and‘ atceptance of rent— ”’ 
Intantion ; See Compromise ` i E she ; KA aa 468 

=, Sec. 133 Accomplice: testimony of; See Confession, 

. . detracted a see oi a apa aa” Bol 
EXCEPTION to the rile; See Burden of ‘proof .. 2 w. we 184 
i EXCESS land, tenant in occupation of; See Rent, back ak. 538 
EXCLUSIVE right “of ` fishing—Grant ‘of right to toll; Sce Fishery ee 238 

right of fishing—Mention in revenue documents that certain 
classes of revenue are ‘not interfered sa: See F'shery ... ee “238 

° right’ of fishing “mn ‘navigable river—Evidence; See ~ 

Fishery i ae a. re i ie 238 
— right of fishing ‘n navigable water, who can grant; See 
Fishery x pe gi sae ae „o 238 
EXECUTING COURT—Decree against wrong party—Suit wrongly framed 
—Co-operative Society Act (II of 1912), Sections 24, 42. 

The executing Court has no power to set aside a decree passed in a 
wrongly framed suit ‘against a wrong party, 

Section 24 of the Co-operative Society Act only comes into operation in 
liquidation proceedings under section 42. A judgment-debtor cannot 
therefore call in aid the provisions of ‘section 24 as an answer to the 
claim of the decree-holder to execute the decree. KUDRATULLA 
SARKAR v. UPENDRA KUMAR CHOWDHURY a 254 

EXECUTING Court, if can set aside decree passed in wrongly ka à 
su't against wrong party; See Executing Court zi at sian 254 


` EXECUTION—Decree against trustee—Sale -of trust property—Suit by 
successor—Limitation—Indian Limitation Act (IK of 1908) S. 18, Sch. 
|, Arts. 134, 144—Res judicata. 


Where, in an execution gale: trust property is sold and _ possession ob- 
tained by the purchaser, time runs from the date of such sale and 
possession, : | f ü 

_ A suit by the successor to recover such property is barred either under 

article 134 or 144 of the first schedule to the Limitatêon Act, if not 


brought Within twelve .years, 

Article 144," Schedule I of the Lim’‘tation Act, ‘covers the case. 

The purchaser in ‘execution sale is nót “prevented ‘under section ‘10 
of the -Limitation Act, by reason of the fact that the property. was 


to his- knowledge trust: property after the date of :the decree, from: .. 
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EXECUTION—(Conid.) | ; 

`~ relying on the provisions of the ‘etatiité which limit the time within 

which su't must be brought for recovery.. E 
‘In the presence of the purchaser of trist property in execution of a 
decree, it was declared that the trust had been validly teated. 
and that the property was, in fact, trust property : R 
Held, that the effect of the decree did not prevent the purchaser from 
subsequently asserting in a suit for possession against him. that the 
property was his own. SUBBAIYA PANDARAM v. MAHAMAD 
MUSTAPHA MARACAYAR s Fay, be sa 
Limitation Act (IX of 1908), Sch. 1, Art, 182—Revival— 
Judgment-debtor -having no saleable interest—Decision of criminal 


Cou rt. Š 


In execution of his Taca, the decree-holder purchased on the 15th 
June, 1916, certain property of his adorent: debtor, final satisfaction 
of the decree was entered up and the execution case ane struck off. 
He alleged that he went into possession of the property and that 
he was fined for criminal trespass on the 2Ilst November, 1917. In 
1920, he applied for execution of his decree by sale of other proper- 
ties of the judgment-debtor on the ground that by the auction ie 
he purchased nothing: 

Held, that the application for execution was barred; that the application 
could not be considered as one for the rev'val of prev‘ous execution 
proceedings. l , 

` That the decision in the criminal case was not equivalent to a declarat‘on 

“by the civil Court that nothing was obtained at the execution sale. 
BALODEV SARMA KHANUD v. SONTI BORDOLOI . A 

EXECUTION, SALE —Irregulartiy-—-Property in the hands a receiver— 
Consent of Court not taken—Receiver not objecting. 

, The sale in execution of a decree of a property of the judgment- 
debtor in the hands of the receiver appointed in partition proceeding, 
without the consent of the Court (the receiver not objecting) is not 
voidp but, at most, merely an irregularity. KARIMUNNESSA 
KHATUN v. FAZLAL KARIM 

PoStponement—No date and time fixed P sale— 
“Civil. Procedure Code (Act V of 1908), O.e21 Rr. 69, a 


of price—Material irregularity: 


The Ist July, 1922 was the date fixed for the sale of the property. 


taken ‘in execution. That date happened to be a holiday and the 


sale accordingly could not take place. In a title suit commenced by 


246 


78 
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EXECUTION SALE—(Contd.) 

_ the sisters of the judgment-debtor claiming the property, an order 
was made_on the 4th July, 1922, that the execution case should be 
put up on July 7th with an application for injunction to restrain the 
sale. On the 7th July the injunction was refused and the property 
was put up for sale on that date and was sold :- 

Held, that the sale was a nullity. MOTAHAR HOSSAIN y. MOHAM- 
. MAD YAKUB ve si 

EXTRADITION Act, offence PIE nature of; See iiaii es 
EXTRADITION ACT, Sec. 7—Mater'als necessary for the arrest without 


warrant; See Jurisdiction 


a | Sec. 7—Procedure, proper; See Jurisdiction 


FALSE document—Passing off of imitation as real; See Appeal, 


maintainability of 
FAMILY, usages en of living person, grounded on the state- 
ment of denina. person, if admis ‘ble; See Alienability ... 
FISHER Y—Evidence, nature of—Exclusive right of fishing—Grant of sight 
of tolls—Waters, publici juris—Zemindar’s right to levy toll. 
Per Rankin, J.: The evidence upon which a man is to claim an ex- 
clusive right of. fishing in a navigable river must be plain and clear. 
It was in the power of the Government—in right of the Crown as 
successor to the Fast India Company—to grant exclusive right of 
fishing in a navigable water. Since about 1860, the policy of making 
such grants has been greatly doubted. But such grants were not 
uncommon in Bengal in earlier times, and, if proved, they are 
perfectly legal. But they have to be. proved. Mere grant of rights 
to tolls are not rights of exclusive fishery. A mere mention in- the 
~ revenue documents that certain classes of revenue are no being 
interfered with, is not to be construed as granting exclusive right 
in navigable waters, if other adequate and sufficient meaning can 
- be found for them. 
Where the waters are publici juris, everybody has a ie in India to 
fish in any navigable water, -whether tidal or not. . 
Per B. B. Ghose, J.: Semble: Whether, after the abolition of sayer, 
any zemindar has got any right to levy tolls or taxes with regard to 
the right of fishing by fishermen in a public navigable river, 
MIDNAPUR ZEMINDARY COMPANY, LIMITED v. TRAILOKYA 
NATH HALDAR aa 
FISHING, exclusive right of—Grant of- i to toll; See Fishery 


, exclusive right of—Mention in revenue documents that certain 


= 


311 
489 


489 
489 


256 


331 


Pe è , 
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FISHING—(Contd.) : eTa a Wai a 


classes of révenue ‘are: not interfered with; See Fishery :.. 
, exclusive right of, in navigable river—Evidence; See” Fishery 
¢ 


, exclusive’ right of, in -mavigable water, who can grant; See 


> ’ - -. 
E ? e i c r t 


Fishery GSN 3 b eo. my ove i Pie eve Ae iii ia WA er l RA 
, right of; in navigable river— Water,’ publici juris; See Panes. 


7“ 


Appeal, maintainability : of ee bags TE A 


FORGERY—€heating £Credit; personal- Singing ‘fictitious “names; ‘See - 


Intention; nature'-of; See Appeal, maintainability SE 
Note given: in? another’ person's name; See Appeal, main- 
tainability of: JA PEE aua TEES Di. ed e a i 
, conviction ” of—Non- resemblance of-:hand-writing; See Jury 


= 


trial eee Ae on = ne ` @ 5. = LIA = l sot! Tre! 


"ade 


ee 


256 


= 


- ae 


‘FRANCHISE—Electoral sense—Right of voting: at sana e ONG 


tion; See Writ ‘of “Mandamus A a ete See oe ake 


‘FUGITIVE OFFENDERS” ACT, offence under—Act, saa: ee 


Jurisdiction Se eA ta Yona Faso aa 
ee er eae ee eee E eee f w gS OS 
The decree-holder cannot by means of. attachment stand in a better 
position as regards- garnishee than does. the .judgment-debtor;:in other 
words, ` ‘the’ decree-holder can only: obtain what the judgment-debtor 
can’ honestly ‘give him; «AMARENDRA | NATH LAHA v. 5. 


BANERJEE &‘*COr €o fue tbe -oo ae o norae ad 
GET-UP—Resemblañce’ between two E mae features. of 
two“ goods Judge; “duty of; See'{Injunction’ ss - taet Tt Ab 
GOVERNMENT @F INDIA, ACT; Sec. 72D “ii NG ae 


GRANT, ‘demand for; when snes ‘made; See -Suit, maintainability.. of 

n: rep@cation -of—Probate:' and- Administration Act (V of; 1881), 

Sec. 50—‘ Just tause ’_-Non-citing of necessary party—Guardian-ad- 

litem to. be appointed—‘ Citation’ object of--Will, genuineness’ of, 
when to be proped. E : 

No question of genuineness: of will arises for consideration till the Court 
has Becided that the grant of probate or. letters of administration 
should be revoked on one or .more of the grounds specified’ in 
gection- 50 of the Probate and. ‘Administration Act. The only matter 


for consideration ‘upon an application for i@vocation is whether the 


applicant- has madé- out a-just cause for revocéation. The application. | 


“© cannot be thrown out at.this stage. on the ground that.the applicant, 


has not adduced. évidence sufficient.to*throw. doubt upon the. genuine: - 


ness: of the’-willy: 2°: . aaa MA 4 
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GRANT —(Contd.) 


A reversioner is entitled. to a special citation. A grant of letters of 
of administration without citing him, is defective. 

5 The object of issue of citation is that all persons whose interests are 
or as be adversely affected by the decree of the probate Court shall 
Fave® notice of the proceedings and an- opportunity of intervening 
for the protection of their interests. This purpose is not. achieved 

° merely by issue of citation to. infants (reversioners) ‘and the pro- 

pounder should take steps for the appointment ‘of a guardian-ad- 
item. AKHILESWARI DASI v. HARI CHARAN MIRDHA 

of letters- of administration without citing reversioner, is 
- edefective; See Grant, ‘revocation of . sis Ag 
of right to toll—Exclusive Pe of fishing; See Fishery 
GUARDIAN- AD-LITEM—Mother—Express. OAN See Evidence 

HAND-WRITING, -non-resemblance 'of—Forgery, conviction of; See 
Jury trial ° ên gh 

HIGH COURT, a superior Court of Record; See Suit, ee of 

———, if can interfere with interlocutory orders—Existence. of 

alternative remedy; See Interference .... a sees 

ee if to interfere—Continuance of proceeding will cause 

abuse of process of Court; See Cheating wit Sas 

, jurisdiction of—Rule 15 of.the. Rules and Standing 
Orders, nature of; See Suit, maintainability of 

, when can interfere with interlocutory _ orders; See 
Interference . 2 

, when can reverse-unanimous verdict of. jury; a my 
trial . : WA 

HINDU LAW—Seceeselon—Murderer--Bondhu—Hinda. ada; estate. 

A murderer cannot succeed to the estate left by the murdered ahd he 
is to be regarded as non-existent: - 

Amongst bandhus -both in Bombay and in Madras preference is to be, 
given to male over the female, even though the latter a neater: in 
degree. l l ae i 

Ín a contest between ex-parte paterna and ex parle materna, preference 
is to be given to the former. m i e 

A Hindu widow succeeds as gotra. KENCHAVA KOM SANYEL- 
LAPPA HOSMANI v. GIRIMALLAPPA GANDA EA. SOMA- 
SAGAR 2 W gan a 


a eR by reversioners—Res ee a ares by ee 


Legal necessity—Government revenue—A gra - Tenancy Act (HI of 


297 
297. 
238 

39 


135 
515 


191 
283 
515 
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HINDU LAW—(Conid.) 
1901) Sec. 79—Grove—‘ Land held for agricultural purpose ’"—Period 


of limitation for suit. 

A declaratory decree brought by a reversioner to the effect that aliena- 
tion by a widow was- without- legal necessity (payment -of Govern- 
ment revenue: being the necessity alleged) is binding upon the 
purchaser as being res judicata in favour of actual reversioner..- 

A grove is not land held for agricultural purpose under section 79 of 
the Agra Tenancy Act and: -the period of limitation for the recovery 
of the same was 12 years.” MAHARAJA KESHO PRASAD SINGH 
v. SHEO PARGASH OJHA seni eye n aie 

HINDU widow, if succeeds as gotraja; See Hindu law—Succession 
will—Shebaitship—Gift to unborn person—Shebaitship without 
emolument—Direction as to management—Original . provision as to 
devolution of shebaitship inoperative—Hereditary character of shebait- 
ship—Res judicata. G ® 
: A Hindu testator by his will made a gift of certain properties to an 


Idol and appointed certain persons as shebaits of the endowment. 


As to future shebaits he made the following provision : “When you - 


all have ceased to be, he who ‘shall be of the Hindu persuasion and 
senior in age amongst your legal heirs, shall have the management 
conferred upon him.” The will also contained a declaration that the 
testator’s brother's possession of the shebaitship and ‘property “was 
subject to the rights of the members of the family of the original 
shebaits to reside in a certain house, to repair it, if necessary, to get 
maintenance out of the offerings to the Idol and to enjoy certain 
other rights : 

Held, that, the shebaitship, though carrying no emoluments, reveited to 
the ice of.the founder. 

That the office of shebait was hereditary. 

That the rule of law as to invalidity of gift to an unborn person was 

` applicable to the office of shebaitship. è 

That «he bequest, so far as it provided that the person senior in age 
among the heirs of the first shebait should be appointed, failed. 

That the directione as to management would not cease to be operative 
simply because the original provisions as to the .devolution .of the 
shebaitship ‘ceased to be operative owing to succession to the shebait- 
ship being varied. 

That the defendants in the sasen case and the memben of the. family 


though non-existent at the time of testator’s death, were entitled to .. 
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HINDU WILL—(Contd.} m 


reside in the house mentioned in the will, to repair it, if necéssary, 

to get maintenance out of the offerings to the Idol and to enjoy 

certain other rights. As this was adjudicated upon in a previous 
e 


suit; it -also operated as res judicata. PRAMATHA NATH 


MUKERJEE v .AMAR CHANDRA BANERJEE ii Ka 564 
HOMESTEAD portion of agricultural holding, law applicable as ‘to; 
e See Ejectment ... sau se . 307 
ILLEGAL ITY—Non-compliance with provisions of section 5398 cl (2) of 
Criminal, Procedure Code; See Inspection pa es ma 149 
IMMOVABLE property, interest in; transfer of; See Transferability ... 79 
IMPs\RTIBLE estate, if transferable inter vivos and by testament; See 
Alienability or » 20 on ; S 331 
INADMISSIBLE evidence—Erroneous omission to at effect of; See 
Evidence I m A ga A we 39 
evidence, reception of, by lower Coúrt—Áppellate 
Court, duty of; See Evidence, admissibility of eae op 313 
INALIENABILITY, evidence of—Alienation, non-effecting of—Human 
nature; See Alienability  ...- was se eed Daaf 331 
INCHOATE right, transferability of—Test; See Transferability at 79 
' INCOME,’ what is; See Income-tax... oe a bes 110 
INCOME, when taxable under Income Tax Act; See Income-tax ca 110 


INCOME TAX—Liability to assessment—Non-resident company—Profits— 
Indian Income Tax Act (VII of 1918), Secs. 2(3), 3, 5, 3301), (Act XI 
of 1922), Secs. 4, 42(1)—Income from business—‘ Business connection ” 
—“ Income ’—‘ Accrues ’—‘ Arises ’—‘ Receives ’—Consolidating and ` 
amending Act—Law, how ascertained—Reference to previous Act, 


when allowed. 9 


Per curiam: A certain company was incorporated -in the United. States 
of America with its head quarters in the city of New York. The 
company had a branch office in Calcutta to buy gum, shellac and 
other Indian products, and a factory at A in the United Provinces. 
No sales were conducted in India by the company : their transac-® 
tions were limited to the purchase of shellac and other goods, some 
of which were purchased on account of a certain Gramophone Com- 
pany which used to pay the campany a fixed percentage on the pur- 
chase plus expense, while the balance was sold in the open market. 
It is an admitted. fact that no part of the company’s income accrued, 

l aroseʻor was received in British India; it accrued or arose, indirectly 


through or from business connection in British India; ` 
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Held, that the company were liab'e to pay income-tax and super-tax 
“under ‘section -33(1) of the Indian Income Tax Act, 1918, read with 
sections 3 and 5 of that Act, for the period before 1922, and under 
sections 42(1) read with sections 4 and 6 of--the Indian Income Tai 


Act, 1922, for the period 1922 and after. ae ka 


4 


That so far as the factory at A in the United Provinces was concern- 
ed, the company were liable to be taxed, as there was a manufactur- ° 
ing branch of the company. ‘ 

Per N. R. Chatterjea and Chotzner, Jl Under section 2 Cl. (3) of ° 
the Indian. Income Tax, 1918, ‘‘ business ° includes, among other 

things, any ' manufacture.’ An income from such, manufacture is œ. 


N 


an income from "business ” and as such taxable under sections 3 
and 5. 

Per Mukerji, J.: On any, point specifically dealt with in a consolidat- 
ing and amending: Act, the law is to be ascertaine® by interpreting 

_ the language used in the statute in its natural meaning, uninfluenced 
by considerations derived from the previous state of the law. 

Reference to the previous state of the law would be permissible for 

l the purpose of aiding in the construc'ion of a new statute if any provi- 
sion therein is of doubtful import. 

The word ‘income’ implies the idea of receipt, actual or constructive. 

The policy of the Indian Income Tax Act is to make the amount tax- 

_able when it is paid or received either actually or constructively. 

The word ‘accrues’ in section 3(1) of the Indian Income Tax Act, 

; 1918, means growing, or ak E by way of additiori or increase 
or as an accession or advantage; the word ‘arises’ means ` comes 
into exgstence or notice or presents itself.’ The former connotes the 
idea of a growth or accumulation, and the latter, of the growth or 
accumulation with a tangible shape so as to be receivable. Both 
the words are used in contradistinction to the word ‘receive’ and 
indicate a right to receive. They represent a stage anterior to the 
péint of time when the income becomes receivable and connote a 
character of the income which is more or less inchoate. 

sUnder the Indian Income tax, what is sought to be taxed, must be 
income, and it cannot be taxed unless it ehas arrived at.a stage when 
it can be called “income.” In order to determine whether it ‘is 
taxable under the Act, the place where it has accrued or has arisen 
or has been received, has got to be ascertained. Section 3(1) ignores 


the person and only takes into account the place where the income 
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accrues, arises or is received. [ncome may accrue at one place, arise 
at another and be received at a third. Again, it may accrue or 
arise in respect of or out of something situated at one place but 


2 a 4 
accrue or arise to a person at a different place. 


To apply the provisions of sections 3 (|) and 3-of the Indian Income 


*Tax Act to concrete cases, six different classes of cases will have to 


If 


be taken inte account, viz., where the income accrues in British India, 
where it is deemed to accrue in British India, where it arises in British 
Iridia where it is deemed to arise in British India, where it is received 
in British India, and where it is deemed to be received in British 
India. In all these six classes of cases the income, provided it comes 
within one or other of the classes of income mentioned in section 
5 and is not otherwise saved or excepted by the Act, is chargeable 
to tax. Once an income is found to exist, it will have to be examined 
whether it has acerued or arisen or been received in British India. If 
so, it is chargeable. If not, the provisions of the Act will have to be 
looked into to find whether there is any provision under which it is 
deemed to accrue or arise or to be received in British India. If the 
income is received in British India, no matter wherever it may have 
arisen or accrued, that is to say, if it is received by a resident in 
British India from sources that lie outside, it is taxable. If it is income 
derived from an outside source and is received outside British India 
by a person resident in British India it is chargeable if this receipt 
outside is deemed under the Act to A receipt within British India. 
income accrues or arises in British India either to a resident or a 
non-resident, it is chargeable. In the case of a non-resident such 
or so much of his income as arises or accrues to him whether direct- 
ly or indirectly from any bus‘ness connection in British lndta, is 
under section 33(1) to be deemed to accrue or erise in British India, 
and is so chargeable under the Ind'an Income Tax Act. No income 
which? does not represent profits or gains, not accruing Sr arising in 
a point of fact within British India has been made chargeable by this 


section. 


Section 33(1) of the Indian Income Tax Act, 1918, does pót go beyond 


section 3 in any respect: it really makes no income chargeable which 


is not chargeable under section 3; it imposes no liability on a non- 
resident which is not imposed by section 3; it merely explains what 
kind of income, in fact arising or accruing in British India to a 


resident outside is to be deemed as arising or accruing in British 


INCOME. TAX—(Contd.) 





India for the purpose of the Act and provides for a method of 
realisation, namely, by assessing the agent ‘and holding him ‘liable 
for payment of the tax: Under section 3(1) it is the income that 
is charged to tax, in section 33(1) the ‘ profits’ or ‘gains’ = 
deemed to be the income so liable; only so much of the income af 
represents the profits or gains derived under conditions specified in 


the section are so deemed. 


Section 33(1) of the Indian Income Tax, 1918, means that the non- 
résident assesses 1s to be made liable to tax for such profits or gains 
which accrue or arise to him directly or indirectly through or from 
any business connection withia British Irdia. The accrual or arising 
of income to a person is differemt from the receipt of the income 
by him. 

The power of taxation of any State is, of necessity, limited to persons, 
property or business within its territorial jurisdiction. l 

Profits and gains from business connection are included in the general 
expression “income derived from business” used in section 5. 

The word “ business” is, one of large and indefinite import and 
KO note: something which occupies attention and labour of a person 


for the purpose of profit. 


A concern by reason of which one can be said to have connection 
with an occupation continuously carried on for the purpose of profits 
is business connection. ROGERS PRATT SHELLAC CO. v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 

, liability to pay—Income accruing or arisiag in British 


India—Resident or non-resident; See Income tax 


—— e ., liability to pay—Income received in British India— 


outside source; See Income tax ie 
, liability to pay—Manufacturing branch—Company— 


Business connaction in British India; See Income tax... °... 


INCOME TAX ACT, 1918, Sec. 2 cl (3}—' Business '—Manufacture; See 


= 
Income tax 


ees 3, 5—Income from manufacture; See Income 
eax . “dis . iis sido sis r oa 
, 1918, Sec. 3 (IH Aceraes — Arises "—' Receive’; 


See Income tax ... 


a, 1918, Sec. 3 (1}-Person—Place; See Income tax. ... 


, 1918, Secs. 3 (1), 5, applicability of; See Income. tax 
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, 1918, Secs. 3, 33 (1}-Realisation, method of; See 
Income tax sets 
, 1918, Sec. 5—" Income derived from business “— 
Profits and gains from business connection; See Income tax 
—e ]9]8, Sec. 33 (1)—Non-resident company—Income 
i arising or accruing directly or indirectly from business connection in 
e British India; See Income tax As ae 
INDIAN INCOME TAX ACT, policy of, See Income tax ... 
——_*-—_—____—, 1918, Secs. 3, 5, 33 {]}--Income not accruing, 
- arising or receiving in British India directly but indirectly through or 
"irom business connection in British India; See Income-tax a 
INFERENCE—Circumstances—Rent, payable—Dimunition of aiea; See 
Rent, alteration of KA wa e sis ifs 
INHERENT POWER—Court’s General Power—Commissioner's remunera- 
tion; See Appeal ® bas sie age | 
INJUNCTION-—Infringement—Resemblance at names and get-ups. 


180 


“While a Judge should not surrender his own independent judgment to . 


any witness whatsoever in deciding a. question as to resemblance _ 


between two designs of get-up as likely to deceive persons, he must, 


‘disregard the evidence in the particular case before him. 
t Pye eae 
` The persons whom the resemblance is likely to deceive, are persons 


who are likely to become purchasers of the goods in the market. ` 


In finding out the amount of resemblance, not only must the Judge look | 


at the distinguishing features, that is, dissimilarities, ` but he “must 
look at the wholes and come to a decision. 

Not only must the resemblance between two names be taken into gon- 
sideration, but a Judge must look at the two get-ups as wholes and 
while not disregarding the parts which are common to the trade and 
must try to find out whether the plaintiff is able to make out that the 
defendaht’s goods are like ‘the plaintiff's by reason of something 
peculiar to the plaintiff and by reason of the defendant havinge 
adopted some mark or device or label, or something of that kind, 
which distinguishes the plaintiff's goods from other goods®which have, 
like those goods, the featureg common to the trade, IMPERIAL 
TOBACCO COMPANY, LTD. v. ATLANTIC TOBACCO Co. 

JINSPECTION—Note—Criminal Procedure Code (Act V of 1898), Sec. 
539 B. non-compliance with—lIllegality. 
The provisions of the second clause of section 539 B of the Code of 


eer Pal 


230 


642 >. - INDEX OF CASES, [VoL. XL 


INSPECTION—(Conid.) 


Criminal Procedure are mandatory and the failure to comply with 
the express diction of law is an. illegality and not an irregularity 
which -can be cured. 

A note .made by the trying Magistrate after inspection of the sles 
should form part of the record of the case: HRIDOY GOVINDA 
SUR v.. EMPEROR 


note of trying: Magistrate—Record of case; See Inspection 


INTENTION of patties, adman: of—Document, unambiguous; See 


Transferability `... oe se a oe sae 
INTEREST in immovable Sroperty, angka of: See Transferability ... 
INTERFERENCE—High Court—Interlocutory order. 

It is the settled “practice of the Hegh Court to interfere as little as 
possible with interlocutory ofders where an alternative remedy exists. 
The High Court can and will-interfere with interlocutory orders where 
they may lead’ to a failure of justice or to irreparable injury. 


SARAJUBALA DEBI v. MOHINI MOHAN GHOSE 


INTERLOCUTORY orders—Ex'stence of alterative 1emedy—High Gas i 


if can interfere; See Interference ~ .. 


order—Res judicata; See Receiver 





orders, what are, under the Code of, Civil Proce- 





dure; See Jurisdiction 


IRRECGULARITY—A ppellate Ciuc remanding the case keeping- the re- 
cord on the file--Non compliance with the provisions of section 34c 
Criminal Procedure Code (Aci V of 1898;—Revision—Proper order. 

The petitioners were convicted under section 147 and other sections 
of the Indian Penal Code. On appeal, the learned Sessions Judge 
passed the following order: “The learned lower Court will now 
examine all the accused persons afresh under section 342 Cr. P. C. 
and eal upon them to adduce any evidence if they choose to give 
any and after” the examination and cross-examination of the defence 
witnesses, if any, he will resubmit the record to this Court with any 
observations that he may choose to make on the additional evidence, 
a any, adduced ebefore him within a month from the receipt of the 
“ record by him. The appeal will then be heard by me_on its merits.”’ 
The lower Court, after examining witnesses, for the defence submitted 
the record to the Judge with `a few observations on this additional 
evidence. The Judge then affirmed the sentence passed a the lower, 
Court: © KAE | - 


, PAGE, * 


191, 


191 
43 | 


"199 
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Held, that the learned, Judge's procedure was erroneous, that he should 
have ,set aside the convictions and .sentences and remanded the case 
.to the first Court, and that Court, after compliance with the provisions 
of wa 342 of the Code of Criminal Procedure and after giving 
the fetitioners an opportunity of calling evidence, should have dealt 
“with the case on its merits as if it were before that Court for the first 
time. 

The High Court on revision sent the case back to the first Court for 
*compliance with the provisions of section 342 of the Code of Criminal 
Procedure and for the purpose of giving the accused an opportunity 
“of adducing additional evidence. MAHOMED ABDUS SAMAD v. 
EMPEROR “è 

Property in the hands of receiver appointed in partition 





proceeding, execution sale of—Receiver, not objecting—Sale, without 
"consent of Court; ‘See Execution sale TA “es dae 
JOINT TRIAL—Principal, acquittal of—Abettor, if to be acquitted.— 
Repugnancy in record—Penal Code (Act XLV of 1860), Sec. 94-- 
Abetment of murder. : 

Generally where an abettor and principal are tried together, the abettor, 
if charged with having abetted the principal in the commission of an 
offence, is to be acquitted if the principal is acquit 

Mere repugnancy in the record is not by itself sufficient to ensure the 

_ quashing of a conviction. ` 

Under section 94 Indian Penal Code, a plea of compulsion by threats 
which reasonably cause the apprehension of instant death is a good 
defence by a person charged with any offence except murder and 
offences against the State punishable with death. The word “m@rder’ 
in the section does not include abetment of murder punishable under 
section 109 I. P. C. UMADASI DASI v. EMPEROR 

JUDGE, duty of—Intention; See Cheating er T 
, duty of—Resemblance, amount of—Dissimilarities; See In- 
junction sdi ae ak oes a tae 
, duty of—Resemblance between two designs of get-up; See 
‘Injunction E 


, duty of—Resemblance between two names—Get-up—Distinguish- 





ing features of two goods; See Injunction ‘iid 
sitting on the Original Side of High Court, if circumscribed by 
rules laid down in ‘section 45 of the Specific Relief Act—Application 


for injunction; See Suit, maintainability of  ... aa 


319 


78 


143 


0230 


230 


515 
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JUDGMENT-DEBTOR, if can invoke section 24 of the Co-operative 
Society Act in answer to claim of decree-holder to execute the decree; 
See Executing Court aes ad. val a aa 254 
JURISDICTION—A ppeal to wrong Court—High Court—Proper course to 
follow. 


A decree was originally passed for Rs. 9,000. A sum of Rs. 8,000 odd 
was paid and the balance due under the decree together with interest 
thereon was about Rs. 2,033. An objection to the execution of decree 
was allowed. The decree-holder preferred an appeal to the District 
Judge, who dismissed it on the ground that no appeal lay to him 
under section 47 of the Code of Civil Procedure, as the order fell 
within the provisions of order 21, rule 58. On second appeal : 

Held, that the appeal to the Distrig Judge was incompetent. 

That in such an appeal, High Court could not decide the question 
whether the case came under section 47 or under order 21 rule 58 


of the Code of- Civil Procedure. 


That the proper KNA to follow under the circumstances was to allow 
the appeal, to discharge the order of the District Judge, to record 
on the memorandum of appeal presented to that Court an order of 
return for presentation to the proper Court to be signed by the 
Registrar in the High Court on the day the case was heard in the 
High Court. The memorandum would be registered as an appeal 
from original order against the order of the primary Court. 
NAGENDRA LAL CHAUDHURI v. ASHRAF ALI CHOWDHURY 288 

Application under section 491 of the Code of Criminal 
Procedure (Act V of 1898)—Criminal Appellate Bench, if can enter- 

‘tain application—Criminal Procedure Code, Sec. 54(7)—‘Reasonable’ 
—' Credible ’—Arresting police officer, duty of—Reasonable com- 
plaint or suspicion—Present liability to apprehension. 

Për Curiam: The Calċutta Police received two telegrams, the first of 
which, in addition to personal description said “wanted for øm- 
_bezzlement " and the second, in addition to suggestions about 
possible movements, said *' embezzlement of money to the value of 
a couple of lakhg of rupees.” On these telegrams the accused waz 
“arrested without warrant : 


Held, that the arrest was illegal. 


That the Criminal Appellate Bench of the High Court had jurisdiction 
to entertain and dispose of an application made under section 491 


of the Code of Criminal Procedure, 
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That the telegrams did not contain materials which would justify the 
arrest of the accused without warrant. 
That the first of the two conditions mentioned in clause (7) of section 


54 of the Code of Criminal Procedure was not satisfied. 


The apresting police officer has under clause (7) of section 54 of: the. 
“| “above Code, to exercise his own judgment and form his own opinion 


as to whether he should or should not act and to enable him to do ; 


so he must have the necessary facts before him. 

The words ‘credible’ and “ reasonable’ have reference to the mind 
of the person receiving the information. 

Fer Mukerji, J.: To satisfy the requirements of section 54 clause (7) 
two conditions must be present: first, that the person to be arrested 
has been concerned in any act PAE E at any place out of British 
India which if committed in British India would have been punish- 
able as an offence®or against the person a reasonable complaint has 
been made or credible information has been received or a reason- 
able suspicion exists of his having been concerned in such an act; 
and secondly, that the person is liable for such act to be apprehend- 
ed or detained in custody in British India under any law relating 
to extradition or under the Fugitive Offenders Act, 1881 or otherwise. 

The first of these requisites contemplates either the proof of a fact 
namely the fact of the person having been concerned in the act or 
a reasonable complaint, or credible information or a reasonable sus- 
picion of his having been concerned therein. What is a reasonable 
complaint or suspicion, depends on the circumstances of each parti- 
cular case but it must at least be founded on some definite fact 
tending to throw suspicion on the person arrested and not on, mere 
vague surmise or information. 

What constitutes reasonableness in a complaint or suspicion or credi- 
‘bility of an information, depends upon the existence of some tangible 
proof wiki the cognizance of the arresting police officer ad he must 
judge whether it is sufficient to establish the reasonableness or credi 
bility of the charge, information or suspicion. 

The act must be one for which there is a present lialflity to appre- 
hension or detention in custody in British India under the law of 
extradition or the Fugitive Offenders Act or any other law. The issue 
of some sort of process under the law would create such a liability 
though the process may not have arrived: and is not available for 


execution, 
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Even if all the conditions necessary to satisfy the requirements of 
clause (7) of section 54 are made out and an arrest is validly and law- 
fully made, the police must forthwith arrest the person arrested before 
a Magistrate. SUBODH CHANDRA ROY CHOWDHURY v. KING- 
EMPEROR ai ‘a see ace 

z~ Civil Procedure Code (Act V of 1908) Sec. 115, O. 9, 
R, 3, 0.17 R. 2—Suit, dismissal of—Restoration. 

A decree for partition is not a suit within the meaning of order |7 
Rule -2 and order 9 Rule 3 of the Civil Procedure Code and an 


order dismissing proceedings under the decree as suit was without 


jurisdiction and was rightly set aside by the High Court under 
section 115 of the Code of Civil Procedure. LACHMI NARAIN 
MARWARY. v. BALMAKUND MARWARY 

Reference by Rent Controller—Suit—Miscellaneous pro- 
ceeding—Civil Procedure Code (Act V of 1908), Sec. IM, O. 46, R. 1. 

A Rent Controller is not competent to make a reference under order 
46 rule | of the Code of Civil Procedure. 

An enquiry in an application by a tenant for standardisation of rent 
under section 15 of the Calcutta Rent Act, in respect of a suite of 
rooms, is not a suit within the meaning of order 46 rule | of the 
Code of Civil Procedure. ; 

Order 46 of the Code of Civil Procedure does not apply to miscellane- 
ous proceedings: 

Two fundamental conditions are necessary to entitle a Court to make 
a reference under rule | order 46 of the Code’ of Civil Procedure, 
viz. (a) the Court making the reference must be a Court of civil 
jurisdictiog ; and (b) reference must be made in a suit,. appeal or 
execution proceeding. l 

The Court of the Rent Controller is in certain respects a Court of 


civil jurisdiction. D. TANCRED v. RAI BAHADUR D. N. 


MULLICK 5 

Small Causes Court—Order for attachment of immov- 
able property before judgment—Civil Procedure Code (Act V of 
1908), sections 7° 94, orders 38, 39, 50.—Provincial Small Cause 
Courts Act (IX of 1887), section 17. e 

Per Sanderson, C. J., Newbould and Mukerji, J.J. (Walmsley and 
Chotzner, J.J. contra): A Provincial Small Cause Court has juris- 
diction to order an attachment of any property including immovable 


property before judgment, 


PAGE. 


439 


578 
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Per Sanderson, C. J., and Mukerji. J.: The words ‘‘ so far as they 
relate to injunctions and ‘interlocutory orders ” in section 7 of the 
Code of Civil Procedure, are intended to exclude from the jurisdic- 
tion of a Provincial Small Cause Court the matters particularly speci- 
fied fn clause (c) and (e) of section 94 of the said Code. 

"Séction 7 of the Code of Civil Procedure does not prevent a Provincial 

SS Small Cause Court from ordering attachment of any property; such 

order should be of an interlocutory nature. 

Per*Newbould, J. :—The provisions in order 39 of the first schedule of 
the Code of Civil Procedure shall not extend to Provincial Smali 
Cause Courts but do not exclude the’ extension of the provisions in 
order 38 to such Courts. e 

Per Mukerji, J :—To dispel a clear ambiguity in an enactment, it is 
permissible for the Court to look to the earlier enactments. 
Interlocutory orders mean only such orders as are expressly said to 


be interlocutory orders in the Code, that is, those ‘hat are mentioned 


in order 39 of the Code of Civil Procedure. BARADA KANTA 





SAHA ROY v. SHAIKH MAIJUDDI fa G TE 199 
; issue of, Court, when can decide; See Suit, maintain- 
ability of n sa KE i z beg 515 
——————— issue of, decision as to—Discussion as to merits of 
questions involved in suit; See Suit, maintainability of .., a 515 
» meaning of; See Suit, maintainability of .., aa 515 
JURY, unanimous verdict of, when High Court can reverse; See Jury trial 135 


JURY TRIAL—Criminal Procedure Code (Act V of 1898), Sec. 307—Due 
weight to the opinion of the jury—Unreasonable verdict—Penal Code 
(Act XLV of 1860), .Secs. 465, 467—Using document fraudul€ntly 
and dishonestly—V aluable security—F orgery—Handwriting, nón- 
resemblance of. 

Section 307 of the Criminal Procedure Code requires the Hégh Court 
to give due weight to the opinion of the Sessions Judge and of the 
jury after considering the entire evidence and then to acquit a 
convict the accused. It does not require the High Court to attempt 
to reconstruct the verdict of the jury. In giving due weight to the : 
opinion of the jury, the High Court should always hesitate to reverse 
a unanimous verdict unless it holds it to be unreasonable. 

If a document is used fraudulently and dishonestly and if it purports 
w ben valuable security, the punishment provided by section 467 
and not that provided by section 465 I. P. C. will be that to which the 
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accused will be liable under section 47]. 
A conviction of forgery-can seldom be based solely on non-resemblance 

of handwriting. EMPEROR v. SAGARMAL AGARWALLA 

JUSTICE, denial of~—Mixed question of law and fact; See Writ sf 
mandamus a 

LAND, acquisition of —Compensation,, division of+Permanent tenant 
holding on condition that no compensation on resumption by landlord 
—Government landlord; See Compensation NS s 

LAND ACQUISITION ACT, Secs. 11, 12, 18, 19—Objection taken under 
one of the headings mentioned in section 18 of the Land Acquisi- 
tion Act—Award, if can be attacked on some other ground; See 
Award a: tei s 


, Sec. 23—Market value—Tenancy-at-will; See Com- 


pensation 


° 
LANDLORD, co-sharer, if can sue for and recover his share of rent— 


Other co-sharers incompetent to real‘se their share of rent—No 
separate collection; See Rent 

, if entitled in ony litigation to have an enquiry as to exact 
area in occupation of tenant and rent recoverable in 1espect thereof 
for years in suit; See Rent, back 

and tenant--Possession under claim adverse to landlord— 
Claim to a limited extent; See Limitation 

and tenant—Stranger encroaching upon the land of landlord 
~—Open and continuous encroachment; See Limitation 

LAW, ascertainment of—Consolidating and amending Act—Language 

in statute; See Income-tax 


. | ang 
, previous state of, reference to, when permissible; See Income-tax 





LEASE—Lease executed pending mortgage suit~Lis pendens—Transfer 
of Property Act (IV of 1882), Sec. 52—Mortgagor, power of, to 
execute lease®Receiver in mortgage suit—Payment of rent to mort- 
gagor in advance—Lessee, if liable to receiver. 

A case of property covered by mortgage by mortgagor pending mort- 
gage suit is affegted by the doctrine of lis pendens under section 52 
* of the Transfer of Property Act. 


9 
The powers of a mortgagor to grant leases alter the execution of a 


303 


504 


538 


160 


160 


110 
110 


mortgage are very limited. He may make a lease conformable to - 


usage in the ordinary course of management, for instance, he may 
create a tenancy from year to year in the case of agricultural lands 


or from month’ to month in the case of houses; but a mortgagor can- 
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not after the date of the mortgage, and in the absence of an express 
power in that behalf, or the concurrence of the mortgagee, create, 
except as stated above, a lease or tenancy which will bind the mort- 
gagee, and if he purports to create such a lease or tenancy, the 
. mortgagee or his transferee may proceed to eject the lessee or tenant. 
The payment of rent by the lessee from the mortgagor in advance after 
the institution of suit by the mortgagee is not binding upon the mort- 
gagee or on the receiver appointed in the suit. 
Payments made by tenants to a mortgagor after a mortgage, but before 
notice of it, must, in order to be valid against the mortgagee, have 
“been made in respect of rent which was due at the time of payment 
or become due before notice of the martgage; but when a lessee has 
prepaid to his lessor all the rent to become due under the lease and 
the lessor then mortgages the premises to a mortgagee who neglects 
to make proper engaly of the lessee, who is in possession, the 
mortgagee cannot recover any part of the rent reserved by the lease. 
KIRAN CHANDRA BOSE v. DUTT & CO. ... Sh mA 500 
, grant of, by mortgagor, after execution of mortgage; See Lease 500 
, if subsisting—Condition in permanent lease that lessee will not 
be entitled to compensation on resumption—Gov-rnment landlord— 
Land, acquisition of, for Municipality; See Compensation aa 30] 
LEGISLATURE, subordinate, proceedings of, if can be questioned in 
High Court; See Suit, maintainability of Sec a = 515 
LETTERS of administration, grant of—Citation to infant—Guardian-ad- 












litem to be appointed; See Grant, revocation of oA ee 297 
LIFE estate in favour of person not in existence at the time of execution 
of deed; See Compromise ... we 
LIMITATION—A dverse possession—L 
If the person encroaching upon 
mere fact of his open and 


facie be possessio 
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: » PAGE. 
LIMITATION—Limitation Act (IX of 1908), Sch. I, Arts. 73, 80— ` 


Promissory note—‘ At sight ’—Negotiable Instruments Act (XXVI of à 
1661), Sec. 21. 


Per curiam: When a promissory note is made payable at sight, ét 
means payable on demand. A 

Per Suhrawardy, J.: A promissory note that is payable on demand or e 
at sight, is governed by article 73 schedule | of the Limitation Act 2 
and time runs Írom the date of the execution of the instrument. 

Per Duval, J.: A promissory note that is payable ət sight is governed ° 
either by article 80 or article 73, schedule I of the Limitation Act 
and three years’ time runs from the date of the execution of the 2 


instrument, DURGA PROSAD SEN v. KALI CHARAN AICH RAI 84 


Period, if suspended—Suit for putni rent—Putni sale set 
aside—Possession given to putnidar—Appeal by purchaser. 

A certain putni taluk was sold under the provisions of Regulation Vill 
of 1819 for arrears of rent for the year 1321 B.S. and purchased by 
A on the 15th May, 1915. The defendants, putnidars, sued to set 
aside that sale on the 13th May, 1916. That suit was decreed on 
the 4th October, 1917 by the trial Court and this decree was on the 
12th August, 1919, confirmed by the appellate Court. The defendants 
putnidars actually got possession in October, 1917. The plaintiff, 
zemindar, realised rents for 1324 and 1325 by taking proceedings 
under the Putni Regulation. On the 20th March, 1920, the plaintiff 
instituted the present suit for rent for the year 1323 B.S. and for the 
kists up to Falgun 1326 B.S. together with cesses. Subseguently on 


the 4th March, 1921, there was an application for amendment of the 
or the year 1322 were included in the 














the suit was not brought 


ion to possession wok 
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LIMITATION—Revival of previous execution proceeding—Purchase by 


dezree-holder in auction sale—Satisfaction entered—FExecution case 
| ae 
struck off—Subsequent application for execution on the ground that 


he purchased nothing; See Execution 


Suit for recovery or confirmation of. possession of a por- | 


tion ®f tenancy wrongly left out by the Settlement Officer in the 
record-of-rights—Bengal Tenancy Act, Sec. 104H—Court closed; See 
Rent, enhancement of y ae MEA area aie 

‘Suit for recovery of grove; See Suit by. reversioner ~. 


| 4 . 
Trust property sold in execution sale—Possession - ob- 





. 


tained by purchaser—Time, when runs; See Execution ... jess 


6 
, suspension of—Suit for putni rent—Putni sale set aside 


—Appesl by purchaser—Possession “jp putnidar before filing of 
appeal; See Limitation l 
_ when begins to run—Suit for recovery of money paid 


è 
on contract to sell property on ‘possession vesting; See Contract 


LIMITATION ACT, Sec. !0—Purchaser of trust property in execution 





sale—Knowledge of purchaser as to trust property; See Execution ... 


, Sch. I. Arts. 73, 80—Promissory note payable’ on 


demand or at sight—Time, running of; See Limitation ... 
, Sch. I. Arts. 134, 144—Suit by successor of trustee 
to recover- trust property sold in. execution, and of which possession 


~ 


obtained by purchaser; See Execution 


ee Nakal a Sch. I. Art. 182—Purchase by decree-holder ain 


auction sale—Satisfaction entered—Subsequent application for execu- 


tion on the ground that he purchased nothing-—Revival; See Exécution 


LIMITED COMPANY—Mortgagee debenture-holder—Power of sale— 


Validity—Transfer of Property Act (IV of 1882), S. 69—Wrongful 
attachment—Money paid under ‘protest—Right of’ action—Indian 
Contract Act (IX of 1872), S. 72—Registration—Proper presentation— 


Presumption—Indian Registration Act (XVI of 1908), Ss. 33? 34, 35, 87. 


A limited company issued debentures and secured them by mortgage 
> P 


l debenture-holder sold the property which was purchased by the . 


‘ , - ' Tf r l : 
Held, (|) that the ‘provision for-sale was not prohibited by statute,- 


of its immovable propetty in the Punjab. The mortgage contained 


a provision for sale by the mortgagee. ‘The trustees for ipe mortgagee 


debenturecholder. On a question raised as to the validity of the 


provision for sale in the mortgage and of the purchase by the 


debenture-holder : 


246 


451 


97 


10 


84 


20 


246 
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LIMITED COMPANY—(Contd.) 


as the Transfer of Property Act was not extended to the Punjab 
at the time of the transaction, (2) that the decisions in Bhuwanece 
. Churn Miter v. Jykishen Miter and. Keshavram Krishna Joshi v. 

Bhabanjibin Babaji, are not applicable, as they were based on tRe 

view that persons who from their c'rcumstances needed protectiqn 

ought to be protected and that such protection was not intended 

to be extended to limited companies and further the decisions 

were not dealing with mortgages in the English form, and (3) that 

the mortgagee purchaser in the present case was not in any 
fiduciary position in relation to the company as to be disentitled 
from purchasing the property. 

Where the endorsement of the Registering officer bears that the person 
presenting a document for regiftration held a special power of 
attorney, it must be presumed that the power of attorney was a 
proper one and the presumption from registration ef Omnia pres- 
umurntur rite et solemniter acta would apply. 

Money paid under protest to release the plaintiff's property from an 
-illegal attachment is recoverable -under S. 72 of the Indiam Contract 
Act and that statutory right ought not to be rejected on the ground 
that, upon a consideration of the whole circumstances, it was not 
equitable that the` plaintif should recover his money back. 
KANHAYA. LAL v. NATIONAL BANK OF INDIA, LIMITED ... 

LIS PENDENS; See Purdanashin lady ... 


MAGISTRATE, first class, if can depute a Sub- Deputy AN to 


hold investigation or preliminary enquity; See Evidence, 

sibility of she a ge wae 
MAHATRAN grant, nature of; See Alienability ... 
MAHOMEDAN Wido, right of—Dower 


` 


admis- 


debt—Possess'on—Consent; 
See Dower 
MANAGEMENT, direcion as to, if E in of akak 


inoperative; ee Hindu will e... 


, mode of, by receiver—Procedure to be followed by party 

dissatisfied; See Receivers account ... oe adie See 

MANUFACTURE, income from—Income Tax Aes Secs. 3, 5; See 

e Income-tax a we t sie =” a 

MIXED question of a and fact—Denial “of justice; See Writ of 
mandamus : 


MONEY, recovery of, suit for, paid on contract to sell property on 


possession vesting—Cause of-action, when arises; See Contract 


eas 


331 


564 ` 


28 


110 
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MORTGAGE—Conditional sale—Sale with a condition. 


A, transaction which in form was a esale with a condition of 
repurchase, on review of surrounding circumstances such as inade- 
quacy of money advanced as price, reservation of mineral rights 
was held to be a mortgage by conditional sale, a form of mortgage 
known and entered into largely in India. RAJA BAHADUR NARA- 
*SINGERJI GYANAGERJI v. RAJA PANUGANTI PARTHASAR- 
ADHI RAYANIM GARU ... Ses gfi a 

Objection, if can be heard, when no cross-objection—Con- 

"tract Act (IX of 1872), Sec. 19-—-Undue influence—Stranger to deed, 
if can avcid—Evidence Act (I of 1872), Sec. 92—Agreement between 
*mortgagee and would-be purchaser of equity of redemption—Oral 
evidence, if admissible—Contract—Consideration—Estoppel. 

It is not open to a respondent to urge an objection as to a bar of 
suit, when such objection was disallowed by the primary Court and 
no cross-objection was filed, as it was not in support of the decree 
made but which, if sustained, would render the decree invalid. 

A transferee of a portion of the mortgaged property is not competent 
to avoid a deed on the ground of undue influence exercised on 
the mortgagor, when the mortgagor did not at any time avoid the 
contract nor did he seek to do so in the suit brought against him 


and the transferee on the deed. 


Section 92 of the Evidence’ Act has no application to an agreement: 


between a mortgagee and a would-be purchaser of the equity of 
redemption, as regards terms which would assign or release the 
mortgagee’s incumbrance on the property. -Oral evidence is admis- 
sible to prove such agreement. 

The “would-be purchaser of the equity of redemption went tg the 
mortgagee first for ascertaining the consideration to be paid to him 
in order to obtain a release of the mortgagee’s interest, and both of 
them came to an agreement with regard to the matter ; a 

Held, that this amounted to a contract which might be said to be 
contingent on the would-be purchaser’s purchasing the equity of 
redemption. . 

That the statement of the mortgagee might be taken t® be an offer 
made by the mortgagee which was never withdrawn and was 
accepted by the purchaser when the equity of redemption was 


purchased. 


That the purchase of the property and the alteration of the position of 


the mortgagor and his assignees on the faith of the offer by the 


461 
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*MORTGAGE—(Conid.) 


mortgagee was a good consideration for the contract, and was 
therefore binding on the parties. 
An undertaking may operate as an estoppel though in the absence 
of consideration it cannot amount to a contract. : 
“A man may be estopped not only from giving particular evidencë, 
but from doing any act or relying upon any particular .rgument or 
contention, which the rules of equity and good conscience prevent 
him from using as against his opponent.” SHAILESH CHANDRA 
GUHA v. BECHAI GOPE — ad 
by conditional sale—In form, a sale with a condition of 
re-purchase—Surrounding circumstances; See Mortgage ... 
containing provision for, sale by. the mortgagee—Transfer 
of Property Act not applicable; See Limited Company ... 
MORTGAGEE. purchaser, position of, as regards limited company; See 
Limited company bi a - : 
MORTGAGOR’S' power to grant leases after execution of mortgage; 
See Lease =. iiss ea si 
MOTHER, if can be appointed guerdian-ad-litem without her express 


consent; See Evidence 


MUNICIPAL tax—Water rate—Latrine fee—Co-sharer—Occupier—Rate- : 


able occupation. 

A co-sharer who is not in actual possession and enjoyment of a holding 
within the jurisdiction of the Municipality, is not liable for water 
rate ənd latrine fee. 

Bare ownership does not constitute rateable occupation. 

Every owner is not an occupier, Just as every occupier *s not an owner. 
In order go constitute rateable occupation, there must be a use and 
enjoyment which is or is capable of being. beneficial KHAJE 
SAMSHUDDIN v. PEARI LAL DAS 


MURDERER, if can succeed to the estate of murdered ; See Hindu 


law— Succession 
NAIKS in Panch Mikal Cason of territory, Ja of. 
Naiks in Panch Mahals do not hold heriteble taluks. 
Oh cession the right recognised by the sovereign state is alone to be 


considered irrespective of the arrengeme nt by the ceding state. 


NAYAK VAJESINGJI JORAVARSINGJI v. SECRETARY | OF. 


OF STATE FOR INDIA IN COUNCIL ; MEH 
in Panch Mahale—Taluke—Heritability ; See Naiks ... 


PAGE. 
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39 
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NON-ALIENABILITY—Presumption—Absence of transfer by will; See 


Alienability eee eee 
NOTE by trying Magistrate after inspection—Record of case: See 


Inspection 


NOTICE’ of contract of sale of land—Subsequert purchaser—Suit for ' 


specafic performance of contract of sale of land; See Burden of proof 
OBJECTION, as to bar of suit—Objection disallowed by primary Cout— 
No cross-objection—Objection, if and when can be urged in appel- 


late Court; See Mortgage ... 


6 
as to bar of suit; if and .when can. be urged in appellate 


Court in the absence of cross-objection—Objection disallowed by 


*primary Court; See Mortgage 


OCCUPANCY RIGHT—Bengal Tenancy eAct (VIII of 1885), Sec. 20— . 


‘Land situate in any village’—Land in Sunderbans. 

In order that an occupancy right may be acquired the land must be 
held in a village for a period of 12 years and if the land has not 
been comprised in any village in the statutory sense,’ the condition 
of acquisition of the occupancy right has not been complied with. 

The lands in suit were lands in the Sunderbans.. No notice was 
issued by the Collector declaring the area as constituting villages 


until some date in 1912. The tenants were supposed to be in posses- 


sion for more than 12 years before the institution of the suit in or - 


about 1919 and did not acquire any right of occupancy at the. time 
when the Bengal Tenancy Act of 1885 was passed : 

Held, that the tenants did not acquire any rights of occupancy, as they 
did not hold any lands in villages for 12 years. 

That they could not fall upon other systems which prevailed before 
the passing of the present Bengal Tenancy Act. o 

That the statutory meaning of the word ‘village’ in the first clause of 


section 20 did not give rise to any impossible construction or to any 


repugnance. JANABALI MOLLA v. THE PORT CANNING AND 


LAND IMPROVEMENT COMPANY, LTD. ... = 
OCCUPATION, rateable—Bare ownership; See Municipal tax- 
——, rateable, what constitutes; See Municipa] tax . 
OFFENCE against public justice—Penal Code. (Act XLV of 1860), Sec. 

213—Proof, Tae cere ee or screening. 


For a conviction under section 213 Indian Penal .Code the facts should 


prove that there has been. an actual compounding of an offence, and - 


there is superadded to it an acceptence or attempt to obtain or 


149 


184 


67 


67 
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OFFENCE—(Contd:) 


? 


for the compounding. Actual concealment or screening even for a 


short time may be sufficient, but there must be some concealmegt 


or screening actually proved. The fact that the very same person 

subsequently did prosecute even to conviction would not purge Me 

offence. HEM CHANDRA MUKHERJEE v. KING-EMPEROR 
OMISSION ‘to object to inadmissible evidence, effect of; See Evidence ... 


ON demand, payable—Promisso1y note payable at sight; See Limitation 


ORDER: setting aside abatement and ‘allowing substitution, passed either 
before or simultaneously with decree if can be challenged in appeal 
from decree; See Appeal . sss . 

ORDERS, interlocutory, what are, “unger the Code of Civil eire 
See Jurisdiction 


PARTIES, addition of—Court’s power; See er 


, other, when can appeal—Some of the parties compromising 


the suit; See Appeal 


, transfer of—Court's power; See Appeal 


PARTITION suit—Decree, if to contain order for remuneration to the 


commissioner; See Appeal => a 


PARTNERSHIP accounts—Suit ba widow of pariner—Compromise— 


agreement to accept of a gratification or restitution as a consideration . 


Advocate’s consent—Order—Liability to be set aside sata Coni l 


Statement of facts and conclusion—Presumption. 

In a suit for accounts of a partnership by the widow of a deceased 
partner, her advocate consented to an order being made for an 
agreed amount which was supposed = mistake to have been cal- 
culated up to the date of death of the plaintiff’s husband but was in 
reality the amount adjusted some two years before his death : 

Held, that the consent order cannot be set aside unless serious and 
substantial injustice to the client is shown. 

The alemin of facts and the conclusion as to those facts stated “by 
the High Court, must be presumed to have been based upon 
materials before the Court. JAMNABAI v. FAZALBHOY 

` HEPTOOLA o. at 
° at {ill Dissolükon- Legal right—Gross misconduci— 
Falsification of accounts. 

A partner’s right to dissolution of a partnership at will is a legal right 

which cannot be denied to him on the ground that he fraudulently 


falsified the partnership accounts. RAM SINGH v. RAM CHAND 


272 


276 
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PARTY—Persons interested in easement—Civil Procedure Code (Act V 
of 1908), O. 1, R. 9. 

PA Suhrawardy, J.: In order to determine whether a suit is main- 
tainable and whether certain parties are necessary parties or not, it 
is netessary to ascertain the nature of the plaintiff's case as set out 
in the plaint., 

e Osder | rule 9 of the Code of Civil Procedure applies to cases where 
there may be multiplicity of suits. _ i 

The plaintiffs alleged that as proprietors of the soil they had the -right 
to fill up the hollows and to make the pavement, and, that by doing 
so, they did not obstruct the flow of water in any way. They ad- 

„mitted that the defendants had the right to the flow of water over 

their land but they had not interfered with that right. They sought 

a declaration of their proprietary right &gainst the persons who denied 

it in a criminal case before the institution of the present suit. The 

` defence was that ap the plaintiffs by constructing the pavement had 
obstructed the flow of water to which the defendants and the resi- 
dents of five other villages had a right of easement, the latter 
should be made parties : 

Held, (ber Suhrawardy, J.), that, having maa to the frame of the 
suit, and the main cause of action being for recovery of damages, 
all other persons who might be interested in the easement were not 


necessary parties. 


Per Graham, J. : The cause of action on the pleadings was against 


those persons only who weré alleged to have interfered with, the 


plainte right. The persons who had the- right of easement were 
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not, necessary parties so long as their rights were not interfered _ 


with. SURJA NARAIN BERA v. CHANDRA BERA ... 
, necessary, how determined; See Party ... Oe x 
PAUPER APPLICATION—Rejected for defauli—Second mi on 
same relief, if maintainable—Civil Procedure Code (Act V of 1908), 

O. 336R. 15. e 
An order rejecting an application for default, operates as a bar under 
rule 15 of order 33 of the Code of Civil Procedure, to entertain a 
second application on the same relief to sue in fogna pauperis. 

KHONDKAR ALI AFZAL v. PURNA CHANDRA TEWARI 

PAYABLE on demand Papak ano note payable at signt; See Limitation 
PENAL CODE, Sec. 71—Separate sentences under S. 147 and under 

S.S. 342/149 I.` P. C.; See Sentence s 
c Sec. 94—Murder—Abetment of murder See Joa trial 


74 
74 


. 188 
84 
306 
143 
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PENAL CODE—(Contd.) 


, Sec. 114—Conspirator present at the commission of 


offence; See Charge, framing of 
. Sec. 201, offence under, if committed—Offences under 
sections 147, 148, 149, 304; See Charges, misjoinder of ... 
| Sec. 213—Proof, necessary—Actual concealment—Screcr!- 
ing for a short time—Prosecution to conviction ; See Offence against 
public justice ... ie x 
, Sec. 408, charge under—Finding, necessary; See 
Embezzlement 
, Sec. 415—Damage or harm caused or likely to be caused 
—-Necessary consequence of act done—Remote possibilities flowing 
from act; See Cheating MG 
=, Sec. 415—Dishonest concealment of fact; See Appeal, 
maintainability of Gsi 
; sec. 420—Dishonesty in transaction ; See nee 
_ Secs. 465, 467—Valuable security used fraudulently and 
dishonestly—Punishment; See Jury trial l 
PERSON, if can trace succession through murderer; See Hindu ` law— 
Succession ` l 
PERSONS interested in Ęi1ight of easement, when, necessary parties ; 
See Party 


POSSESSION—Proceeding under section 145 of the Code of Criminal, 


` Procedure (Act V of 1898), if relevant—Title by adverse posses- 


sion—Co-owner—Declaration of title for unknown share. 


The fact that there was a proceeding under section 145 of the Code of 
Giana Procedure, that there was an enquiry into the matter and that ~~ 


there wag a decision adverse to the alapa a of the plaintiff, is a 


relevant fact in a suit for possession of the disputed land in a civil 
Court. 

In order to establish title by adverse possession’ in favour of one co- 
owner against another, it must be . established by unambiguous 
evidence that there was a complete ouster to the knowledge of the 
co-sharer. | 

A party cannot clfim a decree for declaration of title in respect of an 

unknown share. HASIM ALI v. ABJAL KHAN ots 

PREFERENCE—Bandhus—Male and female; See Hindu law—Succession 

PRESIDENT of the Bengal Legislative Council —Decision on a point 
of order, nature of; See Suit, maintainability of | 


of Bengal Legislatve Courcil, if immune from jurisdiction 


74 


30 
447 


515 


VoL. AL. I THE CALCUTTA LAW JOURNAL. . 


PRESIDENT—(Contd.) 
pi High Court;:See Suit,: maintainability of con ve 
PRESUMPTION—Endorsement of Registrar- that the person presenting 
the document for registration held a special! power of attorney; See 


Limited company 


s Enty in record-of-rights—Bengal Tenancy ‘Act (VHI 
of 1885), sections 50, 102 (b), 115—Entry as settled raiyat. 

If the a in the record-of-rights do not record or wrongly record 
Particulars under the provisions of section 102 (b) of the Bengal 
Tenancy Act, as it stood before amendment, the presumption under 

+ section 50 arises and section’ 115 has no application. 
Ne entry of a person as a settled raiyat can be made in the record- 


of-rights under section 102 (b). Such entry is a compliance with that 


section and consequently the presumption under section 50 does not - 


rise. 
a e 


Provisions, of section 102 are not mandatory. The section provides 


that certain matters may be. included either without or in addition 


to the other particulars set out in the section. MOFIZUDDIN 
CHOWDHURY v. RAJENDRA NATH SANYAL 

Non-alienebility—Absence of transfer by will; See 
Alienability 

Record-of-rights not recording or wrongly recording 
particulars mentioned in section 102(b}—Bengal Tenancy Act, Secs. 
50, 115; See Presumption 

Statements of facts and conclusions as to those facts 


by High Court; See Partnership accounts 


-PROBATE AND ADMINISTRATION ACT, Sec. 50—' Just cawe — 


Grant, revocation of 


Grant of letters of administration without citing reversioner; See 





es jian Sec. 50—Matter to be considered on application; 
See Grant, revocation of ... . 

PROCEEDING, continuance of, will cause abuse of process of Court? 
High Court, if to delas See Cheating... ar 

PROCEEDINGS, stay of{—Suit for recovery of rent at enhanced rate ad 
additional rent—Order under section 101 B. T. A. directing prepara- 
tion of record-of-rights; See Stay of proceedings 


of subordinate legislature, if can be questioned in High 


-> Court; See Suit, maintainability of ... or gee "N 
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297 
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PAGE. 
PROCEDURE—Party dissatisfied with mode of management by receiver: ' 
See Receivers account... 28 
PROMISSORY note payable at sight-Payahle on Tama See insets 84 
PROVINCIAL Small Cause Court, if can order attachment of immovable 
property before judgment; See Jurisdiction ... | S Ko 199 
PURCHASE money, refund of, suit for, against decree-holder and judg” 


|) 
ment-debtor, if maintainable; See Suit, maintainability of es 57 





by person standing in fiduciary relation by means of mixed 


fund—Charge, extent of; See Purdanashin lady s KN 393 
PURCHASER, if entitled to accretion—Specification of area and name of í 
estate in sale notification; See Sale certificate ... oe a 322 
, subsequent, if notice of contract of sale of land—Suit for 
specific performance of contract of eale of land; See Burden of proof 184 


PURDANASHIN lady—Deed of settlement—Man standing in fiduciary 
position purchasing property with mixed money—Charge—T ransfer 
of Property Act (IV of 1882), Section 52—Purchase jenderi lite. 


Per Sanderson, C. J.: Where A stands in a fiduciary relation to B 
and purchases a certain property by means of a mixed fund belorg- 
ing to him and B, the latter is entitled to a charge on the property 
purchased for the amount of his money laid out in the purchese. 

Per Curiam: The transfer by A pending a contentious suit (being 
actively prosecuted}, in which the right to property is directly and 
specifically in question, cannot affect the right of B and his suc- 
cessors. 

Per Walmsley, J.: In a suit by an old and almost literate purda- 
nashin lady for cancellation of a deed of settlement, the defendant 
should prove that she understood the nature of the deed. The deed 
should be explained to her in such a manner that she should give . 
an intelligent assent to its provisions. A word by word translation is 
inadequate. A clear statement of the general effect ‘of the deed is 
necessary and®hy way of comparison suggestions as to the possibility 


of making other arrangements for managing her affairs without paring 
e 


with her rights and her control. BHOLANATH SEAL v. BHUT 


NATH SEN 4 EN j ês aT m 393 

: lady, suit by, for cancellation of deed of settlement— 
Burden of proof; See Purdanashin lady wha pi ia 393 
QUIA TIMET Bills, nature of; See Suit, maintainability a Wes 515 


RAIYAT, if can question the validity of sale of ieee interest ; 
See Transferability es oe KA hi bee 90 
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RATEABLE occupation—Bare ownership; See Municipal tax ... ner 295 
E occupation, what constitutes; See Municipal tax ... 295 


RECEIVER—Civil Procedure Code (Act V of 78) O. 34 R. PE 
perties included in decree. 

A receiver is entitled to take charge of all properties included in the 
decret for the administration of which he was appointed under order 
"Sa sales 4 of Code cok: Gul Procedure. MAHARAJADHIRAJ 

°° SIR RAMESHWAR SINGH BAHADUR v. HITENDRA SINGH ... -444 
Consent of decree-holder—res judicata—Interlocutory matter. 
A receiver appointed by consent of the decree-holder can only be dis- 
charged for malfeasance or for futility of the administration. 
The dismissal of an application in execution proceedings is res judicata. 
MAHARAJADHIRAJ SIR RAMESHWAR SINGH BAHADUR v. 
HITENDRA SINGH oa a se we bas 43] 
Proper course for the party dissatisfied with mode of manage- 

ment; See Receives account PA ai ee oo 28 
, if to take charge of properties included in decree; See 

Receiver a ii sae tis me wis 444 
appointed by consent of decree-holder, how discharged; See 

Receiver s ji 43] 
RECEIVER’S ACCOUNT.—Voucher-Soundnes or darts of system 

of management. 

An account is vouched by the production of the proper vouchers, such 
as receipts. The vouchers will be admitted as evidence of the pay- 
ment of the sums therein specified, and credit given to the account- 
ing party in the account, unless the other side shows some reason- 
able ground for impeaching the vouchers; but if any party objects, 
the affidavit or oral evidence of the person who received the money 
is required; and if this cannot be had, then proof must be given of 


his signature to the voucher. 


The soundness or prudence of the system of management adopted by 
a receiver or charges of wilful default or neglect are not matters 
that can be disposed of in the shape of exceptions to accounts. Thé 
proper course open to a party who is dissatisfied with the mode of 
management is to draw up a scheme and to submit it for the orders è 

of the Court. HAJI TELLER RAHMAN v. GOLAM GONE lis 28 
mode of management—Procedure to be followed by rarty 

dissatished; See Receiver's account ... oF oy wis 28 
RECORD-OF-RIGHTS not recording or wrongly recording particulars 
tnentioned in section 102(b) of the Bengal Tenancy Act—Presump- 
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tion—Bengal Tenancy Act, Secs. 50, 115; See Presumption 
REFERENCE—Case resting on oral evidence—Verdict of jury. 

In a reference under section 307 of the Code of Criminal Procedure, 
the High Court, when the case rested entirely on oral evidence, up- 
held the verdict of the jury, for as they saw and heard the witnesses, 
they were the most competent to judge as to the value of what they 
said. EMPEROR v. FARATULLA MANDAL 

to previous state of law, when permissible ; See Income-tax 

REFUND of purchase money, suit for, against doses holder and judg- 
ment-debtor, if maintainable; See Suit, maintainability of 

REGISTRATION ACT, Secs. 33, 34, 35, 87—Proper presentation—Re- 

gistration—Person holding special power of attorney; See Limited 


company 


RELEVANT fact—Suit for possession in civil Court—Proceeding under 
section 145 Cr. P. C.—Enquiry and adverse decision; See Possession 
REMAND of a criminal case by appellate Court, keeping the record 
on its file; See Irregularity sa 
RENT—Co-sharer landlord suing for share of sai eee of the 
names of ‘some of the ‘co-sharers in the landlord's book—Bengal 
Tenancy Act (VIII of 1885), Secs. 15, 16—No separate collection by 


co-sharer—Costs. 


A co-sharer landlord can, in the presence of other co-sharers who are 
incompetent to realise their rent on account of the provisions of sec- 
tions 15 and 16 of the Bengal Tenancy Act, sue for his share of rent 
and recover it although there had been no separate collection before. 

Ordinarily the parties should get their costs according to their success 
or otherwise in the litigation. NIBARAN CHANDRA ROY v. 
NABIN CHANDRA ROY 

First suit for adjustment of rent—Subsequent suit “at old rate; 
See Rent, ba& . sae ; °... 
alteration E Tenancy Act + vm P 1883), Sec. aa Nbr 


Rent payable—Inference. 





In order that a tegant may bring his case within clause (b) of sub- 

* section (1) of section 52 of the Bengal Tenancy Act, he must establish 
a deficiency in the area for which rent had been previously paid by 
him. 

There was no proof of diminution of area; the tenant did not prove 
that, at the time of the original settlement, the rent was fixed at a 


specified rate per unit of measurement or at different rates according 
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to the quality of the land; he did not prove that in fact and in sub- 
stance the agreement was that he should pay at a specified rate or. 
rates for all the land of which he was put in possession according 
to itS true area; but on the other hand, the circumstances amply 


justify the conclusion that the rent fixed was a consolidated rent: 


* Held, that the fact that the area E the tenancy as-stated in 1899. was 


found to be less in 1918, did not, by itself, justify the conclusion 
that the tenant held at a fixed rate which was to be applied to area 


*ascertained by measurement in order to determine the rent payable 


by him. ALI NAWAZ v. KARIM BAKSH CHOUDHURY 


—,s—, assessment of, claim for, at enhanced rate, if suspends similar 








claim in respect of subsequent period covered by second suit—First 

suit, where claim made for aamen ol rent in respect of additional 

land, pending; See Rent, back yah Dai 55% 

, back—Excess ftund—A djustment of tent, claim for—Subsequent 
suit for rent at old rate—Additional sum, if can be recovered. 

In respect of excess lands in the occupation of a tenant, the landlord 
is entitled to recover what is called back rent; in other words, the 
landlord is entitled in any litigation to have an enquiry as to the 
exact area in the occupation of the tenant and the rent recoverable 
in respect thereof for the years in suit. 

During the pendency of the first suit where a claim was made for ad- 
justment of rent in respect of additional land, a claim for assessment 
of rent at an enhanced rate does not suspend the assertion of a 
similar claim in respect of the subsequent period covered by the 
second suit. 

In the first suit, the plaintiffs prayed for adjustment of rent, that is, 
rent in respect of excess land in the occupation of the tenants a also 
for settlement of rent at a higher rate than that paid before. In a 
subsequent suit they claimed rent in respect of the original lands of 
the teffancy at the old rate: 7 

Held, that the plaintiffs could not claim in respect of the period 
covered by the second suit, a sum in addition to what they recovered 
in that litigation. MANMATHA PAL CHOWDHURY v. SUREN- 
DRA NATH BOSE sees wa eas n isi 

, enhancement of—Settlement of fatr and equitable rent—Limitation 

~Suit under section 104H of the Bengal Tenancy Act (VIII of 1885) 

—Court closed—‘A ggrieved’—Revision of rent—Bengal Tenancy Act, 

Secs. 50, 104H, Cls. (3) and (4). 


Per Woodroffe, J.: A suit for recovery or confirmation of possession 
o 


62 


538 


* 538 


664 œ "INDEX OF CASES. [ VOL. XL. 
š . PAGE. 
RENT—(Contd.) E l 


of a portion of tenancy wrongly left out by the Settlement Officer in § 
the record-of-rights, is to be brought within six months from the date 
of the final publication of the record-of-rights under section 104H of 
the Bengal Tenancy Act and if this period expires on a day when the 
Court is closed, the suit may be instituted when the Court re-opens. ° 

Section 50° of the Bengal Tenancy Act has no application to a case 
where the origin of the tenancy is known. 

Per Suhrawardy, J.: Section 104H of the Bengal Tenancy Act only 
contzmplates a case where a person has been aggrieved so far as an 
entry of rent is concerned. If a person is not really affected by an 
entry of rent in the record oinas and if he can bring his case under 
any of the sub-clauses of clause (3),of section 104H, he is not entitled 
to claim a revision of rent under clause (4) of that section. SECRE- 
TARY OF STATE FOR INDIA IN COUNCIL v. SARAT CHAN- 
DRA HAJRA ... ne 7 sa ey wig seh 235 

, enhancement of—Tenure-holder—Bengal Tenancy Act (VIII of 

1885), Sec. 7 (2}—Question of fair and equitable rent, when can be 


entered into. 





In a suit for enhancement of rent of a tenure under section 7 of the 
Bengal Tenancy Act, it is only when a Court finds that customary 
rent does not exist, that the rent can be enhanced up to such 
limit as it thinks fair ənd equitable. JOGESH CHANDRA ROY v. 
IZZAT ALI oe ae or a sat es 585 


, payable—Diminution of area—Conclusion from circumstances; 





See Rent, alteration of ... see int A Ms 62 


, payment in advance of, by lessee from mortgagor after the 





institutiorg of mortgage suit, if binding on the mortgagee or the 
: receiver appointed in the suit; See Lease me ; Bi 500 
, suit for—Bengal Tenancy Act (VIII of 1885), Secs. 105, 107— 
Settlement of air and equitable rent—Decision of Revenue Officer, 
effect of. 
Under #clause (6) of section 105 of the Bengal Tenancy Act, where the 





parties agree among themselves, by compromise or otherwise, as to 
athe amount of fair rent, it is incumbent upon the Revenue Officer 
to satisfy himself that the amount agreed upon is fair and equitable; 
and it is only if he is so satisfied that he can record the amount 
_ agreed upon as the fair and equitable rent; if he is not so satished, 
he has to settle a fair and equitable rent as provided in sub-sec- 
tions (4) and (5). The decision of the Revenue Officer operates as 
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decree of a civil Court in a suit between the parties and under 
section 107 so long as this decree remains in force, effect should be 
given to it, DHARANI MOHAN RAY v. ASUTOSH MUKER]JI ... 


a LI r . . . « 
suit—Decision in previous suit, effect of, on a reni su't for sub- 





sequent period; See Res judicata ... oe 
RESEMBLANCE—Who deceived; See Injunction 





junction 


aes t. ene ors 


—_s—_______— between two designs of get-up—Judge, duty of; See 


Injunction aan 7 fen La 


——_s——_—_—___———. between two names—Get-up—Distinguishing features of 
two goods—Judge, duty of; See Injunction TA 


RES JUDICATA—Application in senior proceeding—Intezlocutory 
order: See Receiver ... ...... i sige Ks MAN 
Civil Pr@cedure Code (Act V of 1908), Sec. 11 Expl. 

IV—‘ Ought ’"—Tesit—Ex parte rent decrees—Joint or separate tenancy. 

Per curiam: In a suit for rent, the defence was that as there was a 
division of the tenancy with the consent and knowledge of the land- 
lords, the defendants were not jointly but severally liable for the rent. 
The plaintiffs or their predecessors obtained two ex parte rent decrees 
against the defendants, one in 1903 and the other in 1914. These 
decrees were joint decrees against all the defendants in respect of the 
entire rent: 

Held, that the defendants were estopped from setting up the case of a 
separate tenancy. 

Per Suhrawardy, J.: There is no hard and fast rule as to what ques- 
tions should be regarded as questions that ought to have been gaised 
in the previous suit. But there are several tcsts which have been 
applied from time to time when such questions have come up for 
decision.. One of the tests is whether by raising the question the 
decree” which was passed in the previous suit could Rage “ been 
defeated, varied or in any way affected. If the question is of such 
a nature it must be deemed to be a question which ought to have 
been raised on the previous suit. . 

When a matter which ought to have been raised was nat raised, it 
must be taken to be a matter which also ought to or must have been 
heard and finally decided in the previous suit. 


The decision in a previous suit for rent, whether ex parte or inter 


parties, operates as res judicata in a subsequent suit for rent, even 


, amount of—Judge, duty of—Dissimilarities; . See In-- 


34 


507 
230 


230 


230 


230 


431 
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for a different period, if it decides any question which arises in 
the suit or if it omits to decide any question which ought to have 
been decided if objections were taken by a party. SHIB CHANDRA 
TALUKDAR v. LAKHI PRIYA GUHA 5 


Declaratory decree by reversioner, if binding on pur- 





l chaser—Actual jevérdoner Alienation. by widow werent legal neces- 
sity; See Hindu law—Suit by reversioner 
RETRACTED confession—Accomplice, testimony of—Evidence Act, Sec. 


133; See Confession, retracted 


confession—Corroboration ; Sie a Conlescion: retracted 





confession, nature of; See Confession, retracted 


REVENUE OFFICER, decision of, effect of; See Rent, suit for 


REVIEW—Civil Procedare Code (Act V of 1908), O. 47, R. I Other 


~ 


sufficient reason '—Adjournment—Discretion. 
°. 


By the words “ other sufficient reason ` in order 47 ale | “si the Code 
of Civil Procedure is meant that reason must be one having sufficiency 
of a kind analogous to the two specified cases, that is to "say, ana. 
logous to excusable failure to bring to the notice of the Court new 
and important matter or analogous to error on the face of the record. 

Where for no adequate reason or for reason that can be considered 
excusable, the party was not ready on the date fixed for hearing and 
had no real excuse for not being ready, the Court has no power to 


grant review of judgment under order 47 rule | of the Code of 


- u 


Civil Procedure. 

A Judge has a very wide discretion as to granting adjournments, but 
it should always be based upon something reasonable. BINDU 
BASINI ROY CHOWDHURY v. SECRETARY OF STATE FOR 
INDIA IN COUNCIL . Sate 

REVISION—-Question whether a ee was eer eae not Me in 
lower Court, it can be raised—Revision ; See Suit, maintainability® of 
RIGHT, einchoate, transferability of—Test ; See Transferability 


5 statutory—Consideration of circumstances—Equity ; See Limited 





company e. 
arising out of contract, - if unassignable ; See Transferability 
to dissolution of partnership at will, if can be denied—Fraudulent 


falsification of partnership: accounts; See Partnership at will 


163 


to take account and to recover amount to -be found due, if - 


transferable ; See Transferability | O ak fe oy 


79 
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SALE, a nullity—No date and time fixed for sale after postponement— 


dequacy of price fetched on sale subsequently held; See Execution 
sale | ; ; ; 
certificate—Notification—Construction—Name of the estate—Area— 
Evidence of conduct subsequent, if admissible. 
Where a char mehal which was diminished by diluvion was sold at 
* auction by the Collector who apprised the public of the existing area, 
his specification of such area did not limit the terms of the certificate 
of sale or restricted the right of the purchaser or his legal representa- 
fives from claiming thereafter any accretion to the estate. 
Evidence of conduct subsequent is admissible where the terms are 
ambigous. KUMAR SANKAR ROY CHOWDHURY v. THE SEC- 
RETARY OF STATE FOR INDIA IN COUNCIL 
‘in execution of property in the hand of receiver appointed in 
partition proceeding—Receiver, not objecting—Sale, without consent 
of Court; See Exec@tion sale A os a aan 
SECOND APPEAL—Competency—Finding of fact—Inference from docu- 
menis, i j 
To ascertain the date at which a particular holding first began as a 
definite holding, is essentially a question of fact, even if ‘t is entirely 
dependent on documentary evidence and no second appeal lies to the 
High Court from the decision of the District Judge on appeal upon 
such a question, unless it can be shown that he has misdirected him- 
self in point of law in dealing with it. 
It is not sufficient to show that a different conclusion might have been 
drawn from the documents. THE MIDNAPUR ZEMINDARY COM- 
PANY, LIMITED v. UMA CHARAN MANDAL 
eppeal—First appeal to wrong court, decided on merits ; 
See Jurisdiction 
appeal, if competent—Question of fact dependent on docu- 
mentary evidence—Different conclusion from documents; See Second 
appeal ° on 
appeal, if competent—Question of fact dependent on docu-, 
mentary evidence—Misdirection in point of law; See Second appeal 
application to sue in forma pauperis, if maintaif~table—Order 


rejecting first application for default; See Pauper application 


SENTENCE—Separate sentences, if legal—Rioting and wrongful con- 


finement—Penal Code (Act XLV of 1860), Secs. 71, 147, 342, 149. 
Separate sentences for rioting under section 147 and for wrongful con- 
finement under section 342 read with section 149, Indian Penal Code, 


311 


322 


78 


288 


188 
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are illegal under the provisions of section 71 of that Code. AMEER- 
UDDI: PRAMANICK v. EMPEROR . 


SERVICE—Summons—Civil Procedure Code re V of sah O. 5, R. [7 


—Personal service—Substituted service, 


It is the duty of a serving peon, when he is told that the party, eho 
he is seeking to serve, is not living at that time at that place but at 
another place, to endeavour to effect personal service upon him either 
by proceeding to that place or returning to the Court from which he 
came and stating the facts in order that fresh notice may issue for 


service on the party. 


The provisions of order 5 rule 17 of the Code of Civil Procedure are 


í em. i 
not complied with by the peon’s affixing a notice at the entrance of. 


the house of the party. The service, if possible, should be personal 
unless there is an agent empowered to accept seiviog and it is only 
when personal service cannot be effected, a peon will be justified in 
proceeding in accordance with the other provisions of order 5 rule 
17. CHOWDHURY DINA NATH PATI v. CHOWDHURY 
UPENDRA NANDAN DAS MAHAPATRA si 

, substituted, when to be ee nee ont Procedure Code, O. 5 
R. 17; See Service 


SETTLED raiyat, entry as, in record-of-rights—Bengal Tenancy Act, 
Sec. 102 (bY; See Presumption ; 
SETTLEMENT, deed of, by purdanasiin lady, how to be glana 
TT See Purdanashin lady 
Khewats, entries in, if admissible—Bengal Tenancy Act, 
Sec. 102,-Evidence Act, Sec. 35; See Alienability Ki 
SHEBAITSHIP—Gift to unborn person—Shebaitship without emolument; 
See Hindu will ... 
a devolution of, inoperative—D’rection as to manage- 
ment, if specie: See Hindu will . 
SMALLe CAUSE. COURT, if can entertain a suit against a eae for 
- recovery of half the pioduce of land; See Suit, maintainability of ... 
SPECIAL citation—Application for letters of administration—Reversioner ; 
“See Grant, revocation of ... «(8 
SPECIFIC performance of contract of sale of land, suit for—Subsequent 
purchase’, if notice of contract of sale of land; See Burden of proof 


SPECIFIC RELIEF ACT, Sec. 45—Application .for injunction—Judge 


sitting on the Original Side of High Court; See Suit, maintainability of ` 


154 
248 
- 393 
331 
564 
564 ; 
197 
297 
184 


512 
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SPECIFIC RELIEF ACT, Sec. 45—'‘Injury’—Vote supplies, right to; See ` 
iit, maintainability of ... ms cee T isi 515 
, Sec. 45—Jurisdiction, discretionary; See Writ of 
g me mandąmus see er Ka siie sii Jei 44 
, Sec. 45 Proviso (a)— Franchise “—Powes to vote 
6 a on matters coming before a legislative body; See Writ of mandemus 44 
, Sec. 45 Proviso (a}— Franchise '"—Right to vote 
for Indian Legislative Assembly; See Writ of mandamus ... 44 


— —, Sec. 45 Proviso (a) Injury to franchise ‘Right 
io vote; See Writ of mandamus ie ae eu T 44 
, Sec. 45 Proviso (a)—' Injury to property '—Salaries 
imel from payment of Government revenue; See Writ of mandamus 44 
——, Sec. 45 Proviso (b), eapplicability of; See Writ of 


mandamus a ve Ja Si ee Kak 44 


; Sec. 45 Proviso (a), applicability of: See Writ of 


mandamus ad re ve se Wee ate 44 
, Chap. VHI—Principles to be followed; See Writ 
z of mandamus _... : 44 
STAMP DUTY _Non-payment, Gee of Indian Shee Act u of 1899), 
Sec. 35 (a). 


Non-payment of stamp duty does not -invalidate the instrument but sub- 
jects it to a penalty on’ payment of which it becomes effective. 
LACHMI NARAYAN AGARWALLA v. RAMESHWAR PROSAD 

SINGH kh ii PE ; bss A 443 

STAMP duty, non-payment of, effect of; See R duty us We 443 
STATEMENT made by witness in the course of police investigation and 
recorded by a Sub-Deputy Magistrate deputed to hold investigation 

or preliminary enquiry, if admissible; See Evidence: admissibili#y of 313 
made by witness to the investigating Sub-Inspector of 


Police in the course of investigation, if admissible; See Evidence, 


admissibility of ... vet ar en WÉ ii 313 
STATUTE, new, construction of—Reference to previous state of law; 

See Income.tax ... k 110 
STAY OF PROCEEDINGS— Bengal Tenancy Act wm of 1885), Sic 

101, 111—*" Shall not entertain ’’—Declaration -under Ae 101 made . 


after insfitution of suit. . ° 


After an order has been made under section 101 of the Bengal Tenancy 
Act, a civil Court shall not, under section 111, try any suit, if such 
suit has already been instituted, until three ‘months after the final 
publication of the recordo rights: 


> - i > 
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"The expression ‘shall not entertain’ in section III of the Bengal 4 
Tenancy Act includes cases not only not already instituted hut cases 
where suits have already been instituted but not tried. 
A suit was instituted for recovery’ of rent at an enhanced. rent es 

section 30 of the Bengal Tenancy Act as well as for additional refit 
under section 52 of that Act. Subsequently an order was made under 
section 10] directing the preparation of the record-of-rights:: 

Held, that the proper course for the Court was to adjourn the trial of 
the suit until three months after the final publication of the record- 
of-rights. RAJA PROMODA NATH ROY BAHADUR v. BASI- 
RUDDIN QUAZI gê X gs a w SE 

SUB-DEPUTY Magistrate deputed to, hold investigation or preliminary 

enquiry, if can record a statement of a witness made before him in 
the course of police investigation—Criminal Procedure Code, Sec. 
164 (1); See Evidence, admissibility of 7 313 

_ SUBSTITUTED service, when to be made—Civil Procedure Code, O. 5 


R. 17; See Service a oi en +e an 154.6 
SUCCESSION- Murderer, if can succeed to the estate of murdered; 
See Hindu law—Succession 447 
SUIT, if properly valued, how determined—Plaint—Other circumstances ; 
l 150 


See Court-fee .... 


maintainability of—Jurisdiction, question of—Discussion on merits 





— Proceedings of subordinate legislative body, if can be questioned 
in High Court—High Court, a superior Court of Record—Jurisdiction, 
meaning of—President of Bengal Legislative Council, if immune from 
jurisdiction of High Court—Supplementary estimate—Government of 
India Acġ Sec. 72-D and Rules 15 and 94 of the Rules and Standing 
Orders—Demand for grant—Decision of President—‘ Final ’—Quia 
Timet action—Necessary ingredients—Discretion—Right to vote sup- 
plies—‘ Injury «Application for injunction—Judge, power of—Speci- 
fic Relief Act (I of 1877), Sec. 45. 

A discfission as to merits of the questions involved in a Sait is necessary 
before a Court’ can determine the issue as to jurisdiction. 

The proceedings of. a subordinate legislature like the local legislature 
can be questioned in the High Court. ° 

High Court. is a. superior Court of Record and Srima facie no matter 
is deemed to be beyond the jurisdiction of the High Court, unless 
it is expressly shown to be so. ‘ 

The word ` jurisdiction’ means the authority which the Court has to 


Oh a, 


KN 
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decide matters that are litigated belore it, or to take cognizance of 
matters presented in a formal way for its decision. l 

The President of the Bengal Legislative Council is not immune from 
the "jurisdiction of the High Court. 7 

A suit lies against the President of the Bengal Legislative Council for 

° a declaration that the motion contained in an item in the printed list 
of business of the Bengal Legislative Council is incompetent, illegal 
and ultra vires and cannot affect the rights of the plaintiffs. 

A figure in an estimate once passed by the Legislative Council cannot 
be altered except as provided by the statutory rules. If therefore 

e Government subsequently find that any item has heen inadvertently 
omitted from the demands for grants, or that demands which could 
not be foreseen at the time of meses the Budget have since 
arisen, or that the provision made for any item is likely to prove 
insufficient, the safhe formality has to be gone through as in the case 
of the original demand and Government has to make a fresh demand 
known as a supplementary or additional demand and submit a fresh 
estimate to the Legislative Council. 

Supplementary estimates are always looked upon with particular, 
jealousy by popular legislature because they tend to diminish the 
control of the- legislature, and if for large sums, really amount to a 
breach of contract between the e and the legislature. 

Save and except what is provided for in section 72-D of the Govern- 
ment of India Act and rule 94 of the Rules and Standing Orders, 
there cannot be made any demand for grant even if His Excellency 
the Governor makes a recommendation for appropriation of provincial 


revenues on occasions not provided for in the said section and the 


said rule. 


Rule 15 does not exclude the jurisdiction of the High Court. It is a 


rule by which the members of the Bengal Legislative Council are 
bound. 

When the President has given his decision on a point of order, hjs 
decision is final, so far as the-members of the Council are concern- 
ed, and it cannot be questioned by anybody within te Council. 

Quia Timet Bills are in the nature of Writs of Prevention, to accom- 
plish the ends of precautionary justice and are ordinarily applied to 
prevent wrongs or anticipated mischiefs and not merely to redress 
them when done. There are two necessary ingredients for a Quia 


Timet action. There must, if no actual damage is proved, be proof 
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“of imminent danger, and there must also be proved that the appre- 
hended damage, will, if it comes, be very substantial and irrepar- 
able, that is, it must be shown that if the damage’ does occur at any, 


time, it will come in such a way and under such circumstances that 


me A 6 
it will be impossible for the plaintif to protect himself against it, 


if relief is denied to him in a Quia Timet action. The power is 
čntrely discretionary. It is a large power; the greater the power, 
the more cautious must be the exercise of it. 

The Court in the exercise of its discretion, is under an obligation 
to take large and liberal views, so that the rights of the subject may 
þe preserved and the constitution as laid down by the Government of 
India’ Act safeguarded by such means as are in the power of the 


Court. 


The right to vote supplies is the greatest privilege accorded to a legis- 
lative body and any infraction of the rules and regulations guarding 
the provision as to the voting of supplies is an ‘injury’ which the 
plaintiffs in a representative suit are entitled to be protected from. 

In disposing of an application for an injunction, the powers of a Judge 
sitting on the Original Side of the High Court are -not wholly cir. 


cumscribed by the rules laid down in section 45 of the "> * Specific 
Relief Act. KUMAR SHANKAR ROY CHOWDHURI v. THE 
HON’ BLE MR. H. E. A. COTTON . side T N 





, maintainability of—Small Cause Court—Suit for r:covery of price 
of produce—Bargadar, if a tenant—Question not raised in lower 


Court—Question, if can be raised in revision. 


A suit for reçovery of price_of half the produce of land against cibe 


| 
defendant as bargadar is maintainable in the Small Cause Court. 
4 A 


The Gan whether the defendant as a bargadar is a tenant not being 
raised in the- lower Court, the High Court in revision refused to en- 
tertain the question, as it involves a consideration of the terms of 
the camtract between the parties and as there is no evidence on the 
point, RAHIMUDDIN MOLLAH v. NIRODBARANI DEBI “aie 

——,, maintainability 8/—Suit for refund of purchase money—Auction 


sale-—-Rent decree. . 


A suit for refund of purchase money by the auction-purchaser at a sale 
in execution of a decree for rent, against the decree-holder’ and the 
judgment.-debtor, on the ground that the latter had no saleable in- 


terest in the land, is not maintainable. There is no warrant: of 
@ 
N 


PAGE. 
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į title in the case of a sale under rent decree. . BANKU: BEHARI 
DAS v. GURUDAS DHAR 


—, maintainability of, how determined; See Party ee 
—— for declaration against the President of the- Bengal ‘Legislative 
Cotncil, if maintainable—Item in printed list of business, incom- 


d 
petent, illegal and ultra vires: See Suit, maintainability of 





for putni rent—Putni sale set aside—Appeal by purchaser—Pos- 


' session .to putnidar before filing of appeal—Time, running of; 


See Limitation 





for recovery of half the produce of land against a burgadar, if 


* maintainable in Small Cause Court; See Suit, maintainability of 





purchaser, if notice of contract; See Burden of proof bs 
SUPPLEMENTARY demand, when can be made—Procedure; See Suit, 
maintainability ae 
estimate—Legislature; See Suit, maintainability of ... 
TAXATION, power of, of any State; See Income-tax 
TENANCY, origin of—Holding, nature of; See Ejectment ... 


» separate or joint—Joint decrees obtained by landlord 





Exparte rent decrees; See Res judicata 
TENANT, in occupation of excess land; See, Reni, back l 
TERRITORY, cession of, effect of—Right—Arrangement by ceding sate 
See Naik ; 
TITLE,- warranty of 
of 





Sale under rent decree; See Suit, maintainability 





TOLL, grant of right to—Exclusive right of fishing; See Fishery® 
TRANSFER of interest in immovable property; See Transferability 
TRANSFER OF PROPERTY ACT, section 6 (e} Contract by Hindu 


to sell property on possession vesting, if binding; See ©ontract 





, Sec. 52—Lease by mortgagor of property, pending 


$ 
mortgage suit; See Lease ... 


TRANSFERABILITY Transfer Pesen da av of 1862), $50.6 (e 


Right to sue for accounts and to recover sums to be found due.— 
Rights arising out of contratt—Delivery of document of title, if con- 
stitutes transfer—Document, unambiguous—Intention of parties. 
The right to take accounts and to recover such sums as may be found 
to be due on an account being taken, is not transferable. 
One test for determining the transferability or otherwise of an inchoate 
è 


for specific performance of contract of sale of land—Subsequent 


by adverse possession—Co-owner—Complete ouster; See Possession 


74 


- 515 


197 


500 
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TRANSFERABILIT Y—(Contd.) 
right is whether it can be attached in the execution of a decree. ` 
-Right arising out of cortract may, like those arising out of torts, be 
unassignable. 
Where the document is not itself ambiguous, the intention of the 
parties should not be taken into consideration. 
= Mere delivery of a document of title, does not constitute a transfer of 
the right to the property. ; 
There are certain rules selating to the mode of transfer of interest 


in immovable properties and transfer of such interest can be effected 


in no other way. PROHLAD CHANDRA DAS v. BISWAS NATH 


BERA 


Under-raiyati interestEstoppel. 





An under-raiyati interest is not transferable. 
A raiyat can question the validity of sale of an under-gaiyati interest 
Subsequent conduct or word cannot operate as estoppel. JNANENDRA 
NATH MUSTAPHI v. DUKHIRAM SANTRA 
of inchoate right—Test; See Transferability 
TRUST property—Sale in execution of decree—Declaration that the pro- 
perty purchased is trust property—Purchaser, if can set up his own 


title; See Execution me oi is aay 


UNDER-RAIYATI interest, if transferable: See Transferability 

UNDUE. influence exercised on mortgagor, if can be pleaded by a trans- 
feree of portion of equity of redemption—Mortgagor not avoiding 
contract; See Mortgage poe cae 

USAGES of family—Opinion of living person,- grounded on the state- 
ment of deceesed person, if admissible; See Alienability 

VALUE for purpose of Court-fee—Suit for declaration that decree ob- 
tained was fraudulent, for injunction to restrain interfering with pos- 
session and for confirmation of possession; See Court-fee 

VOTE supplies, right to—‘' Injuries "—Specific Relief Act, section 43. 
See Swit, maintainability of 

VOUCHER, evidence of what—Account; See Receiver’s account 

WARRANTY of title@Sale under rent decree; See Suit, maintainability 


of sds a S3 aa ae eae 


WATER, PUBLICI ren of fishing in navigable river; See 


Fishery i aed “ibe sh us 
WATER rate and latrine tax, when payable Ls co-sharer; See Muni- 
cipal tax 2 E Pre ese E s.s . pee 


r 


79 


90 
79 
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90 


67 


331 


150 


515 
28 


157 
238 
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ik Wi Mahomedan, right of—Dower debt—Possession—Consent ; 


ee Dower eat Ng 


WILL—Execution—Interpretation—W itnesses. 


e A 
Where a will was made in favour of son-in-law whose wife would 


have*been cut out in case of intestacy and which was produced at 


“once on death and acquiesced in by the widow contrary to her 


own estate : 


Held, that it was a genuine and natural will and that it was mere spe- 


‘culation to say as to who ought to "have witnessed it. THAKUR 


CHANDRIKA BAKHSH SINGH v. MADHO SINGH . w 


——»—, construction of—Clause as to residence, repair of house and main- 


tenance, of unborn person; See Hindu will ... ies ies 


Sy genuineness of, question as to, sihan arises; See Grant, revoca- 





tion of se suk aus ig 
, validity of —WiR executed when estate not under the operation 


of Encumbered Estates Act—Estate under the operation of Encumber- 


ed Estates Act at the time of the death of the testator; See Alienability 


WITNESSES, who should be—Will in favour of son_in-law—Will ac- 


guiesced in by widow contrary to her own estate; See Will ts 


(a) and (b}—High Court, jurisdiction of—Discretion—Writ of Manda- 
mus, when issues—Rights to be enforced—Applicant, what to prove 
—Refusal— Injury to property ’—Salary met from Government re- 


venue—‘Franchise’—Right to vote at election—Power t. vote on 


466 


564 


WRIT OF MANDAMUS—Specific Relief Act (I of 1877), Sec. 45 Provisos 


matters coming before Legislative body—F ranchise in electoral sense . 


—Injury to franchise—Denial of justice—Mixed question of fact and 


law, 


a 


The jurisdiction of the High Court to make orders under section 45 


-of the Specific Relief Act is entirely discretionary, and in dealing 


with an application under Chapter- VIII of the Specific Relief Act 


the principles applicable to a writ of Mandamus should, “nengah 


speaking, be followed. 


The writ of Mandamus is a highly pic.ogative writ- and ‘s granted to 


ampliate ente and to preserve a right where there if no specific 


legal remedy. The Court, in she cxercise of this authority to grant. 


the writ of Mandamus, will render it, as far as it can be, the supple- 


tary means of substantial justice in. every. case where heres is no 


other specific legal remedy- for a. legal right, and will provide 


as effectively as it can, that others exercise their duty „wherever the 


subject matter is properly withir its saa é 
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WRIT OF MANDAMUS—(contd.) 


The writ of Mandamus cannot be demanded ex debito justitiae but it 


issues only in the discretion of the Court. The rights to be enforced 


must be of a public nature, affecting the public at large, and also 
those, which although of a public nature, specially affect the rights 
of individuals. The person applying must show that he has a foal 
and apecial interest in the Sul edi matter and a “apike legal righb 
to enforce. In addition to these conditions precedent to the issuc 
of the writ, there must be a sufficient demand to perform ie act 
sought to be enforced and o refusal to perform it. It is not. necessary 
that the word ‘refuse’ or any equivalent to it should be used, but 
_ that there should be enough to show that the party withholds com- 
pliance and distinctly determines fot to do what is reguired of him. 
Refusal may be inferred from conduct. There must RR be the 
possibility of effective enforcement of the writ and the writ will not 
issue if alternative remedies or remedy are and is open to the 
applicant. These principles are embodied in sedtion 45 of the Greet: 
fic Relief Act. 
_ Five conditions are laid Seven n section 45 of the Specific Relief Act, 
i being provisos (aj to (e), which the applicant invoking the jurisdic- 


tion must satisfy. These conditions are cumulative, and all of them 


must be fulfilled. The Court is invested with very large powers, and 


the remedy is of a summary nature and coercive in its character. 
The wider the power, the greater must be the caution with which 
the power is exercised. 

Proviso (a) to section “45 of the Specife ‘Relief Act requires that the 
applicant - must be some person whose ‘property,’ ‘franchise’ or 
* personal Hight " would be injured by the forbearing or do'ng, as the 
case may be, of this specific act to be done or forborne. 

Proviso (b) to section 45 lays down that the applicant must alsə show 
that such doigg or forbearing is, under any law for the time being 
in force, clearly incumbent on the respondents. 

Salaries met from payment of Government revenue by the applicant in 
respect of his immovable property, does not, by itself, constitute such 

e" injury’ to his ? property ' as proviso (a) to section 45 contemplates. 

The right to vote at the election for Parfiament or for the Indian 


Legislative Assembly or for the various provincie] Legislative Councils 


is a ‘franchise’; but ‘ franchise ° does’ not include the power to 


vote on matters coming before a legislative "body. 


The term es in its eledtoral sense denètes both the right of 
5 ; 


- 
st 
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WRIT OF MANDAMUS—(contd.) 


i voting at election and the qualifications upon which that right is 
based, 
The *injury to franchise" must be some act in interfering with the 
exercise of the applicant’s franchise, namely, his right i vote. 
e Whether there has been a denial of justice or not, is a mixed question 
Ste of law and fact. IN RE. JATINDRA MOHAN SEN GUPTA 
WRIT of mandamus, if can be demanded ex debito justitiae; S e Writ 
. of mandamus 


of mandamus, nature of; See Writ of mandamus 





of mandamus, when granted: See Writ of mandamus ... 
‘ZEMINDAR, if can levy tolls or taxes with regard to the right of dies 
by fishermen in public navigable rivtér; See Fishery 





ERRATA. 


Page 2 line 9 for “the” Read “be”, 
Page 284 line 17 for ““delivered” Read ‘‘dec-ived.”’ 


44 
44 
44 
44 


238 


Page 412 line 28 for ** Messrs. S. C. Bose and A. C. Batra for the Appellant "' 


Read “ Messrs. S. C. Bose and N. C. Chatterjee for the Appellant.” 
Page 412 line 29 for ** Messrs. B. L. Mitter, A. N. Chaudhuri, H. C. Mazumdar 
and H. D. Bose for the Respondent’ Read ‘* Messrs. S. R. Das, J. N. 


` Mitter and H. C. Maj :mdar for the Respondent." 
Page 439 line 25 for ‘‘ Appeals allowed ” Read * Appeals disallowed.” 
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° CIVIL JUSTICE COMMITTEE, 1924. 
Questionnaire and Answers. 


3. Apart from any addition to the existing cadre of judicial 
officers, or the opening of temporary courts, what remedies ould you 
suggest for shortening the period during which civil proceedings 
are now pending ? KN g 

A. Since the root cause ofthe delay in the disposal of suits 
is the insufficiency of Courts and officers, any attempt to remedy 
the evil by manipulatihg the rules of procedure will only aggravate 
it. It will only worsen the quality of the justice dispensed by the 

e Courts without attaining real expedition. 

4. Doyou think it is necessary to alter the present method 
of recruitment of the different grades of judicial officers, namely, 
District Munsiffs, Sub-Judges, District Judges, and High Court 
Judges, for the purpose of speeding up proceedings? If so, how 
would you change the present rules ? 

A. We do not think that the present method of recruitment of 
the different grades of Judicial Officers has anything to do with the 
question. 

5. Do you think any special training is necessary for District 
Munsiff ? If so what sort of training would you suggest ? 

6. Is justice impeded by the too frequent transfer of jifdicial 

` officers from one district to another ? 

7. How would you prescribe a standard of efficiency for an 
officer aseegards amount of work done? What steps Would you 
suggest to insure its attainment ? 

A to 5—7. These enquiries too. seem to us to be beside the 
point. ‘ 

8. Isthe present delay partly due to the concentration of e 
many civil courts in one place, and the consequent waiting for 
members.of the legal profession ? 

A. In our opinion it is not. 

9. Do you think any change in the jurisdiction of the several 
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classes of courts working at present will lead to more speedy and 
less costly justice ? 

10. Would yuu enhance the jurisdiction of the District Mun- 
siffs in your province in original suits and small causes ; if softo 
what extent ? 

11, Would you give special enhanced jurisdiction to gelected 
District Munsiffs, and, if so, to what extent ? 

12. Do you think it is necessary to relieve the Distric? Judge, 
of miscellaneous work, (a) judicial, (4) administrative, which he is 
now doing, to give him more time to attend to important work ? 
What is the kind of miscellaneous work which you would thus 
transfer from the District Judge and to whom ? 

13. Would the investing of Sub-Judges and District Munsifts 
with jurisdiction to try probate and succession certificate proceed- 
ings and Jand acquisition proceedings be acceptable to the public ? 
Would you invest all such officers with such powers, or only select- 
ed officers ? 

A. to 9—13. Unless the change in the juñsdiction of Judicial 
officers involves the cutting down of appeals and substitution of the 
summary for the ordinary procedure, we do not see how it will help 
in working off arrears. In this province at any rate, we are not 
aware of any class of Judicial officers not having enough work to 
occupy their whole time ; and merely getting A's work done by B 
and vice versa will not make any impression on arrears. 

1s, Would you restrict the scope of section rg of the Presi- 
dency and Schedule (ff) of the Provincial Small Cause Courts Act 
and give Small Cause Courts jurisdiction over some and what 
classes of suits excluded from their jurisdiction at present? Is 
there any objection to suits to enforce simple mortgages by the 
saie of the mortgage property as also suits relating to partnership 
with small capital being dealt with by these courts ? 

16 (a) Do you consider that summary procedure as contem- ~ 
plated by section 128 (2) (7) C. P. C. could be introduced in the 
lower cour&, and if so, with what limitations ? ° 

(4) Would it be desirable (in Bengal and Behar) to include 
suit for rent on a registered Kabulyat or where there has been a 
previous decyee establishing the relationship and the rate of 
rent. ` 

17. Would the investing of Sud-Regiséravs with jurisdiction 
iv try certain classes of cases which are not contested make for 
speedy and less costly justice? If so, what would you suggest as 
to the limits of thal jurisdiction ? ; 
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18. Do you'think that at present the right to appeal is granted 
in too many cases? If so, in what classes of cases would you 
curtail it ? 

A. to15—18. To invest Sub-Registrars with jurisdiction to try 
any class of civil suits is unthinkable. We do not favour any of the 


- changes guggested by these questions. 


As it is, litigants are not getting their money’s worth of the 
heavy court-fees they are being made to pay to support other 
services whilst the Judicial services are being starved. Cutting down 
appeals and summarising the procedure will further adulterate the 
article for which they are being made to pay on an increasing scale 
because the Government badly needs money for other purposes. 

19. (a) As regards the High Court, do you think the curtail- 
merft of the right of appeal under letters patent from the judgment 
of a single judge is necessary, and, if sa, in what cases, if any, would 
you curtail it? 

(b) What do you think of the suggestion that in revisions and 
appeals from the moffusil of the value of Rs. 1,000 and under, no 
letters patent appeal should be allowed ? ; 

e 20. Are very many frivolous second appeals filed in the High 
Court of your province ? If so, how would you prevent it? What 
do you think of the suggestion that in suits for property worth (a) 
Rs, 1,000 and less or (4) Rs. 500 and less or (¢) Rs. 230 and less, 


. no second appeal should be allowed, whatever the class of the 


suit ? 

A. to1g—20. We disapprove of the suggestions conveyed by 
these questions for the reasons given in the previous answer and 
also on their merits. 

21. Would you agree to the suggestion that the appellant 
should be compelled to deposit in full the decretal amount before 
the second appeal is allowed to be filed ? 

A. This is absolutely unnecessary. The preliminary hear- 
ing under Or. 41. r. 11 is sufficient to keep down „frivolous 


` appeals. ° 


22. Isthe power given under Order 4r Rule 11, duly and, 
systematically exercised? If not, what would you suggest to 
ensure this ? o 

A. Yes. No change is necessary. ° 

33. Is the right of application in revision to the High Court 
mucù abused, and, if so, how would you curtail it? Would you 
accept the suggestion (1) that in cases of revision under the Provin- 
cial Small Cause Courts Act, the decretal amount should be depo- 
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‘sited in Court before a revision ‘petition can be presented, and (2) 


that no revision petition under section 115 should lie. against such 
interlocutory orders as can be attacked in an appeal against the 
decree in the suit. 


e 
A. The right of application in revision is not abused. No. 


change is called for. 

With reference to the questions last answered, we would state gene 
rally that there is public danger in closing the higher Courts to the 
litigants in too many cases and ina wider extension of the summary 
procedure which in Small Cause Court cases is just tolerated but: 
thoroughly disliked. 

24. In what ways would you change the present procedure as 
regards the trial of original and small cause suits, with a view to 
make justice more speedy and economical. | a 

A. „We have stated already that what is wanted is more officers 
to try cases. No inferference with the procedure is called for. 

27. Are the provisions of the Civil Procedure Code in Orders 
VII and VIII as regards pleadings neglécted much in your 
province P 


31. What provisions would you suggest to ensure the better 


framing of issues ? 
32. Are the provisions of Orders X, XI and XII C. P. C. as 


regards the examination of the parties, discovery and admission of 


documents, neglected in your province? If so, what is the reason 
for such neglect? What would you suggest as the remedy ? 

33. Would the examination of both the plaintiff and the defend- 
ant, not merely with a view to ascertaining what the points in con- 
troversy are at the first hearing, but as part of the trial at the begin- 
ning of it, before any Witnesses are examined, tend to minimise the 
calling in of irrelevant evidence and of witnesses unnecessarily ? 


‘Would you agree to the suggestion that it is only after the examina- 


tion of the parties in that form, that any steps for the summoning 


of witnessgss should be taken? . 


A. to 27, 31, 32; 33 We do not think very much turns upon | 


the proper working of the provisions of the law referred to in these 


questions. Compulsory examination of parties is not possible or even | 


called for in most cases. We would not interfere with the Court’s 
discretion in this matter. gi i 


35. Is much unnecessary and avoidable oral evidence let in in. 


the Courts of your province ? What would you suggest to prevent 
the calling-of several witnesses who ullimately prove nothing ? Can 


| 
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® 
you suggest any means by which the court can control the citing of 
a large number of witnesses and examination of them ? 

A. You cannot prevent unnecessary witnesses being examined 
sb long as you appraise a Judge’s work for statistical purposes by 
the number of witnesses who have been examined by him during 
a given period. Parties and their pleaders may as a rule be trusted 
not to cite unnecessary witnesses to their own expense. 

36. What is your opinion on the suggestion that in all cases 
Where there is no appeal (except small causes) such as enquiries into 
claims, succession certificate proceedings, proceedings for remov- 
ing an obstruction to delivery of property, as also in ex parte 
proceedings, affidavits, should be the primary mode of proof, and 
no oral evidence should be allowed, except with the special leave 
“of the court on pre-payment of special costs ? 

A. Wethink a larger use may be made of affidavits in the 
classes of cases referred to. But the Court’s discretion in the matter 
of allowing evidence to be taken shculd not be fettered in the way 
suggested. i 

37. What do sou think of the suggestion that courts should 
have discretion to fix a time-limit for the examination and crosse 
examination of witnesses ? 


A. We consider this suggestion absurd and impracticable. 

40, Ils it possible and desirable to throw the duty on a legal re- 
presentative to come forward and request the court to add him asa 
party, on pain of his being bound by. the decree, in case he was 
aware of tha proceedings ? Ifso, what would you suggest, as the 
most practical way of doing this ? 


A. We think this proposal should be given a trial. 

41. Is much delay caused in the courts of your province by 
the difficulty of appointing a proper guardian ad Hem for mpinot par- 
ties ? If so; what would you suggest to remedy the defect ? What do 
you think of the suggestion that instead of successive petitions 
being filed, as each proposed guardian refuses to act, the plaintiff 
should be made to name all the possible guardians in one petition 
and notice should be ordered to go to them simultaneously and the 
court should appoint at the hearing of the petition the one best 
fitted to safeguard the interests of the minor? e 


A. We see no objection to the course proposed in the latter 
part of the question, 


43. Are judgments of the courts in your province unduly long 
in any appreciable number of cases and does such length interfere 
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with the speedy despatch of business ? lf so, what would you sug- 
gest to shorten them P s 


A. No. We strongly disapprove of any interference with 
the Courts method of writing judgments in the manner suggested; 

sa, What amendments would you suggest in the procedure 
for obtaining execution of the different classes of decrees? |, | 

What is your opinion on the following :— 

s3. Extension of the principle of section 21, Civil Procedure 
Code, to proceedings in execution. 


s4. Investing of courts to which a decree is transferred for 
execution, with the powers which a court which passed the decreg 
has, as to addiog of legal representatives, recognition of assignments 
of the decree, transfer for execution and similar matters. 

55. So modify the language of section 47 as to include proceed: 
ings taken by a s¢vanger purchaser ata court sale to obtain deli- 


very of the property which he has purchased. 


56. (a) Curtailing the period given in section 48 C. P. C. for 
the execution of money decrees to six years, (2) altermg Article 
182 of the Limitation Act by substituting one year for three years 
therein, (A altering of the starting point from the date of the last 
application to the date of the last order on the last application. 
What do you think of the suggestion that it shall not be necessary 
for a decree-holder to apply every three years or one year, and 
that he should be allowed to execute the decree at any time he 
finds it convenient to do so, provided he does not exceed the 6 or 
72 years limit. 

sy, Altering section 66 of the Civil Procedure Cade so as to 
prevent any party to the suit in execution of which sale took płace 
from saying that the apparant purchaser is not the real purchaser 
and any owe except the dona fide creditor of the real purchaser from 
setting up such a plea whether he is plaintiff or defendant, or is one 
who claims under either. 

58. Altérigg Order 21, Rules 3 1 and 2, in such a mannewas to 
restrict pleas of payment out of court, to payments through Jos? 
office ox a registered bank or the vakil of the party to whom the pay- 
ment is made or in the presence of the Sub. Registrar. 

e 59: Allowing the transferee of a decree on filing an affidavit by 
the transferor to the fact of the transfer to°have execution as though 
he were the original decree-holder pending issue of a notice to the 
transferor. Is there any objection to the second proviso to Rule 
16 of Order az being deleted or modified ? 


| ° 
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60, Is there any objection to the deletion of Order 21, Rule 
21 altogether? 

61. (a) Isa special notice under Order 21, Rule 22, necessary? 
Can it not be made part of the notice of the execution petition in 
_which the substantial relief is asked for? 

| (6) ,Is there any objection to the deletion of Order 21, Rule 22, 
altogether ? 
, 62." In Order 21, Rule 26, will a provision that there shall be 
no interim stay in the case of money decrees work hardship? Would 
you agree that in the case of money decrees, the proviso of Order 
21, Rule 26 should be modified so as to give a greater discretion to 
the court? 

63. Is there any necessity for special notices in the different 
stages of execution proceedings in the case of money decrees sought 
to be executed by the sale of immoveable properties? Will it not 
be enough, as in the case of suits, if the judgment-debtors are 
given one notice at the beginning of the execution proceedings, 
and it is ordered that they should be called to be present in court 
at all subsequent stages in respect of that execution petition, (¢. g., 
for settling of the proclamation, fixing of the sale, grant of permi- 
ssion to the decree-holder to bid) ? 

64. Would you be in favour of a rule that in all cases the 
judgment-debtor should be served with a copy of the proclamation 
of sale? Is there any reason why writs of attachment and sale 
proclamation should not issue simultaneously in all suits? Can it 
be made a rule that notice of execution petition may be served on 
the vakil who appeared for the judgment-debtor in the suit and 
that that will be sufficient service? Can it be made a rule that 
_ refusaf by the vakil to receive such notice is tantamount to refusal 
by the party? à 

65. Would you approve in your province of the system of the 
execution of arrest warrants by village officials, such as the village 
headman, or the village accountant ? 

A. t8 52—65. We are not satisfied that any of the proposed 
changes of procedure in execution are called for or will materially 
shorten proceedings. They are based on the assumption that the 
judgment-debtors in this country are a peculiarly pegverse lot and 
make it their business to delay execution for the pleasure |° 
of it, Asa matter of fact in most instances the difficulty in Bring- 
ing a litigation to an end arises from the judgment debtor 
being unable to satisfy the decree-holder. The decree holder applies 
to Court to keep alive his claim and the judgment-debtor’s devices 
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to gain time are condoned when the decree-holder knows thit exe- 
cution if pushed home immediately will bring no results. Hustling . 
in such circumstances will not aid the decree-holder. © In 
- particular we do not see any necessity for the change suggested jn 
question 55 and strongly object to the deletion of Or. 21, r. 21 and 
Or, 21, r. 22. = | 

66. What suggestions would you make for so altering the. 
present procedure as regards mortgage suits as tO make the sale in 
execution of a mortgage dec’ee cloathe the purchaser with a right to 
the property free from future litigation as much as possible? What 
is your opinion on the following suggestions :— | 

(a) that with the plaint, the plaintiff should file an encum: 
brance certificate’ in respect of the property mortgaged 
for the period for which such certificate is available in 
the Registration offiees. l 

(4) that the persons whose names appearin such encumbrance 
certificates or their legal representatives should as a 
rule, be made parties to such a suit and that the failure 
to do so should make the suit liable to dismissal for 
non-joinder of parties ? 

(c) that all parties to the suit should be allowed to plead their 
rights to the mortgaged property, and that such rights 
should be finally determined in that suit, at all events, 
if the plaintiff so desires. | 

(d) that all sales in execution of mortgage decrees shall be 
free of all encumbrances. and that the rights of puisne 

' and prior encumbrancers should attach only to the 
money 10 court. ` 

(e) Is too much time frequently granted by the preliminary 

oè decree in mortgage suits for payment? “Is: any time 
necessary ? 

In simple mortgage suits is there any necessity for a final — 
decree? Iit necessary to have a separate personal decree w here 
the security has been exhausted ? = 

eA. We think the procedure in mortgage suits does call for 
improvement on the lines suggested. -All parties in mortgage 
, suits should b&allow.d to plead their rights and such rights should 
be finally determined irrespective ofe the wishes of the plaintiff. 
All sales of property in execution should be free from incumbrances 
and the rights of puisne and prior incumbrancers should attach 
to the sale proceeds provided the interests of persons not parties 
to the suit are duly safeguarded. 
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67. Is much avoidable delay cansed in the disposal of execn- ii 


tion proceedings by frequent orders staying auch proceedings made 
by the appellate courts in your province ? What would you suggest 
to prevent such orders being asked for and made? Would you 
invest the appellate courts with jurisdiction to award exemplary 
compensation in cases in which they are satisfied that they have 
been asked fer on insufficient grounds ; if so, what is the nature of 
the compensation which you would award? 
- A. We ‘think the existing law if properly worked can be made 
to serve ihe interest of the delayed decree-holder better than the 
changes proposed. If proper security be insisted on in every case 
of stay pending appeal, half the troubles of the decree-holders are 
got over through the voluntary act of the judgment-debtor putting 
sufficient property in the Court’s hand to meet all contingencies. 

68. “Would: you curtail the power of co-ordinate or inferior 
courts to grant Injunctions to stay execution of other courts’ money 
decrees by imposing restrictions and terms-—such as that the money 
| decreed should be deposited cr security fo the satisfaction of the 

court which is executing the decree should be given? 

A. We would not fetter the discretion of Courts in these 
matters in any way. 

69. Does the present Jaw as io insolvency stand in the way of 
a decree-holder getting the fruits of the decree speedily? If so, in 
what way does it hamper? Is there any avoidable delay in the 
disposal of insolvency fetitions and realization of assets by receivers 
In your province? Would the devolution of the exclusive jurisdic- 
tion which a District Judge has in some cases under the presentAct 
make for speed in such matters? What kind of devolution and on 
whom, would you suggest ? 

A. The real difficulty in working the Insolvency Act in the 
mofussil arises from parties pleaders and Judges there not under- 
standing it through want of familiarity. They should be given more 
time to work the law as recently amended before further changes 
are proposed or made. 

y2. As regards mortgage suits, is it necessary to retain the 
provision that the plaintiff suing on it must call an attesting witness, 
if available? Cannot the provision be so changed as to make every 
document of mortagage, presumably paid, and make the person 
who disputes its validity prove his case ? 

A. Yes, so far as regards proof of attestation only.. 

43. As regards secondary evidence is it not desirable to allow 
the parties ta consent to secondary evidence, being given in any 
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form, even as regards public documents, for example, papers printed e 


by the High Court in a previous litigation? , How much time is 
taken by insisting on what are called “ certified copies” ?- 


A. Yes. l 
76. Would you agree that all future partitions of iņmovable 


property should be evidenced by a registered document ? 


47, What is your opinion upon a similar provisiog in the case |, 


of partnerships started with a capital of one hundred rupees and 
more, and as to the compulsory registration of all contractual. 
partnerships ? i 

A. to 76—77. We do not see the urgency of these proposals. 

48. Do you agree that the doctrine of “part performance 4 
practically negatives the provisions of the Transfer of Property Act 
as to creation of titles in immovable property and should not be 
allowed scope in this country, but that every transaction relating to 
immovable property in which rights of the value df one hundred 
rupees and more are created and to which at present section 17 of 


the Registration Act would apply if there is a document, should be ° 


entered into only by a registered instrument ? 

A. The doctrine of part perfermance prevents the turning of 
the provisions of the Transfer of Property Act requiring registeved 
documents for creating certain kinds of title to fraudulent purposes 
and is beneficial. The suggestion for its abolition and the further 
suggestion that every transaction, where if there is a document, sec- 
tion 17 of the Registration Act require it to be registered, must 
be by a registered instrument fail to take account of the wide- 
spread absence of literacy in this country. 

yọ. That the discharge of obligations created by registered 
document should be valid only if there is a registered document 
to evidence it ? (The cost of the registration may be made uniform 


—esay one rupee—as in the case of the value of stamps for a re- , 


ceipt, whatever the, value of the obligation). 

A. Such a provision will be open to abuses. 

809 That no Court should entertain a plea that any’ party 
executed a document, unless it is registered, in the case of persons, 


who cannot sign their names? What limitations would you suggest” 


to such 2 rule in case you accept the general proposition’? 
A. The suggestion in this question also fails to take -account 


of the extent of illiteracy in this @ountry. 


Sr. What is your opinion on the system of allowing a person - 


who is a patty to a document or a transaction to say that a 
document executed by him is a sham and was never intended to be 
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acted upon ; that the apparent owner of property in whose name e 


the title deeds stand, is not the real owner? Will the enactment of 
a rule that wo party to a ¢ransaction shall be allowed to plead that it 
is benami, assist in the realisation of the fruits of a decree speedily 
and prevent unnecessary claimants ? 
A. The changes proposed would be too upsetting in view of 
wational habits. 
82. Do you think frivolous suits can be put down by enhancing 
«the rate of ourt-fees in suitable cases, and if so, what suggestions 
would you make on this matter ? 
“A. The Court-fee is deterrently high already in all cons- 
cience. 
83. ° Is it necessary to retain the provision in the case of mort- 


gage documents that they should be attested, and is there any justi- 


fication’ for making difference between them and sale deeds and 


leases of equal value ? x 
A. No. ; 
84. What suggestions would you make to prevent champerty 


' and maintenance in Indi??? 


A. The law upon this matter as laid down by the Privy 
Cauncil should not be interfered with. 

85. Would you give the court powers to refer to referees any 
class of cases, and if so what? 

A. If by referee is meant a permanent official, to take the 
place of commissioners appointed ad hoc, the experiment is worth 
"trying, —if financial considerations do not stand in the way. 


86. Has the multiplication of law reports interfered with speedy 
justice ? What would you suggest to minimise their number ? 

A. Nog because indiscriminate citation of cases is the excep- 
tion rather than the rule and the Courts exercise discretion 


- in allowing or disallowing such citations. ° 


87. Do you think that codification of law # a larger extent 
than heretofore would help to make justice speedy and economical? 
If so what beanches of law would you suggest for immediate 
codification ? 


A. Codes are useful provided they are drawn up with care, 
knowledge and insight. The Transfer of Property Act is very badly 
drafted and so are some parts of the Contract Act. The law of 
torts may be taken up for codification. But if the result be any 
thing like the various Tenancy Acts, the law had better be left as 
it js, 
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SHORT NOTES. 


Service of notice— Want of an tkentifier—Dismissal of suit, if 

justified. l 

ln this case the plaintiff brought a suit for rent in the Court of 
the Subordinate Judge at Suri against the defendant. The suit 
was instituted on the rath February, r924. The order of the ‘Court, 
on that date was that process fee should be filed within a week and 
the case be fixed for hearing on the zoth March, 1924. 
fee was duly paid and notices were issued to the defendant? The 


identifier, sent by the plaintiff to identify the defendant, fell ill and. 
. could not on that account 


identify the defendant. The notices 
were returned unserved on the ground that there was no id€ntifier 
present. On goth March, the plaintiff made an application for 
fresh service on the defendant and deposited the process fee.. The 
learned Judge however made an order calling upon the plaintiff to 
show cause by 24th March why his suit should not be dismissed 


‘Phe process | 


on the ground that he failed to supply an identifier. The plaintiff e 


filed an affidavit setting forth the reasons ato why the identifier was 
not present and prayed for fresh service of notices. The Subordi- 
nate Judge however on the 24th March dismissed the plaintiff's sujt 
on the date on the ground that the plaintiff failed to supply an 
identifier at the time of the service of notice. 

- On these facts the plaintiff obtained a rule from the High Court 
and the said rule came up for final hearing before Greaves and 
Grakam jJj. on the 18th June, 1924. . 

Babu Sitaram Banerjee (with him Babs Shyamadas Bhutta- 
charya) for the Petitioner argued that the learned Subordinate 
Judge had no jurisdiction to dismiss the plaintifs suit. The 
judge apparently purported to act either under O. 9, f. 5 or r. 6 
Civil Procedure Code. In either case the Court had no juristiction 
to dismiss the plaintiff's suit. The only course open to him was to 
order fresh service. Dhe Subordinate Judge’s order was -most arbi» 
trary and could not be supported by any provision of law. 

No œe for the Oposite Party. © 

The order of the Court was as follows :—We make the rule 


"absolute and direct that fresh services shall issue. 


R.M. Me Rule made absolute 


- The Calcutta Law Journal. 


THE LATE MR. B.N. BASU. 


“It is our painful duty to mourn the loss of some of our friends 
“in the profession immediately after the long vacation, Mr, 
Bhupendra Nath Basu one of the reputed solicitors of Calcutta and 


one of the leading public men passed away on Tuesday, the 6th of’ 


September last. He died in the fullness.of years and almost in hare 
ness. But India is undoubtedly poorer to-day as in him we have 
lost a veteran statesman and an able and cool-headed politician. 
= We also deeply mourn the death of two of our junior friends of the 
Vakil Bar—Babus Mohesh Chandra Banerjee and Jyotir Mohan 
Bhattacharjee. BottPof them were promising young men and the 
cruel hand of death has suddenly snatched them away. We convey 
e Our sincere condolence to the members of the bereaved families. 


~ Reference tn Court. 


Before the commencement of ordinary business after the re- 
opening of the Court, the Chief Justice accompanied by the other 
judges assembled in the Chief Justice’s Court room when the 

j following references were made to the late Mr. Bhupendra Nath 
“Basu. 

The judges having taken their seats Mr. Mohini Mokan 
Chatterji, President of the Incorporated Law Society, said that 
«Mr. Basu was a very remarkable man in many spheres of life. Apart 
from his profession, his success in the field of politics and %s an 
educationist was very well known. Mr.. Base took an interest in 
almost every college in Calcutta not under Government control 
and he almost died in harness as Vice-Chancellor of theeUniversity 
of Calcutta. Mr. Basu also took a great interest in the physical 
education of Bengali youths and at one time was president of the 
famous Mohan Bagan Club. By merit and ability he rose to one 
of the highest positions in the Government of this country to 
which his countrymen could aspire. No man ever appealed to him 
for assistance which he did not render without grudge and without 
expecting any recognition. In every way Mr. Basu’s life was a 
luminous example of self-exertion, industry, ability and above 
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all character left open to all bis countrymen who were desirdus of 


treading in his footsteps. 
Mr. S. R. Das, the Advocate-General on behalf of the Bir, 
associated himself with every thing which Mr. Chatterji had said. | 
Dr. Dwarka Nath Mitter, on behalf of the vakils, also asso- 
diated himself with the expressions of sorrow. He said that while 
Mr. Basu was working for his own personal aivancement he was 


not unmindful of his duty to his “country aad so in early life he 


devoted himself to politics. In 1914 his countrymen bestowed 
on him the highest honour which it wasin their power to bestow 
and elected him as the president of the Intian National Congréss 
in Madras. In 1917 Mr. Basu was appointed a Member of the 
Council of the Secretary of State for India and it was generaily 
believed that in that capacity he finally shaped the policy which 
inaugurated the Reforms in this country. Apart from law and 
politics Mr. Basu was as enthusiast in the cause of education, while 
his congenial temper and his courtesy to peofle in all ranks of life 
were proverbial not only in Calcutta but in the whole of Bengal. 
The Hon'ble the Chief Justice said: My learned brothers and 
I desire to associate ourselves with the expressions of regret which 
have been made this morning at the death of Mr. Basu When 
the court rose for the vacation the information which I had then 
was that his health was rather better, and I myself hoped that he 
would entirely recover from the illness from which he was suffe ring. 
It was with feelings of great regret that I heard of his death during 
the vacation. He was personally known tous all andl am quite 
sure [ am expressing the feelings of my learned brothers when Il 


@e 


say that we all feel that through his death we have lost a Bersoral 


friend. There is no doubt that the profession has through his 
death Tost one of its most distinguished members. But I think every 
one will agree with me Yhat it was in public life that he chiefly 
made his mark and that itis in public life that his loss will be most 
severely fel He was pre eminently a man of well-balaneed mind 
and he was a far-sighted politician. I personally fe.1 that at the 
present juncture of public affairs his experience, judgment and 
foresight would have been invaluable to those who are responsible 
for the government of this presidency. It is, therefore with very 
great regret that my learned brothers and I have heard of his 
death. We would be glad, Mr. Chatterji, if you will convey to the 
members Of his family our sincere sympathy in the loss they havo 
sustained. 
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“ Hindu Law—by Golap Chandra . Sarkar Shastri 5th Edition 
brought up to date by his son Rishindra Nath Sarkar, Vakil; pub- 
‘ished by the Eastern Law House, Calcutta, Price Rs. 12 8:—We 
welcome this new and careful edition of the learned treatise, as the 
profession has for several years been looking out fora new edition 
eof -this valuable book at once erudite and clear. Prof. Shas- 
tri’s statement of the law has always received the greatest respect 
from the Bench and the Bar. The new edition has the great virtue 
of caution. The criticisms and opinions of the author embodied 
in the book have not been touched or altered in this edition. 
elhe new feature of this edition, viz., the incorporation of 
references to cases other than those of the Chartered High Courts 
and also to unauthorised reports, the introduction of marginal 
notes, have added much value to this work. 


® 
The editor criticises the Privy Council decisions regarding the 
rule that Stridhan property makes but one descent as such. The 


criticism is launched on the plea that the case of Sheo Sankar Lail. 


was heard exparte The later Indian rulings that find favour with 
the editor ignore the rule which they cannot explain away. The 
rule again is one of Hindu Law proper and not an innovation sought 
to be introduced by the Judicial Committee. 


The get up is excellent. The notes of new cases give the book 
a fresh lease of life and utility. We are sure the new issue would 


find a place on the shelves of every lawyer in India. 
d 


Civil Court Practice and Procedures Atul Chandra 
Ganguli of the Bengal Judicial Service, Zhird Zditior® Weekly 
Notes Printing Works, Rs. 4-12 :—Theæt this little book should 
within a short space of time have run to a third edition is proof 
positiye of its popularity. It must be serving a eseful purpose, 
One can hardly think ofa book on a better plan as a vade mecum 
for the junior practitioner. The treatment of the different head- 
ings would show considerable research. The book. does not pretend 
to be anything like exhaustive. Yet one misses in the compilatidn 
the latest rulings of the® Calcutta High Court on the duties and 
responsibilities of legal practitioners. (35 C. L. J. 356). -- 
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This is a handy edition of the Acts, May we suggest that in view ` 
of the variety matter dealt in the book in general and its appendices 
in particular a table of contents would be- an improvement. We 
have no doubt the book will prove useful to those for whom it ig 
intended. The notes are copious“ and case law pretty exhaustive. 


Bengal Tenancy Act—Supplement to the Fourth edition of 
Mr. Surendra Chandra Sen's B. T. Act ; published by Messrs.”Das 
Gupta & Co., price Rs. 3-8. The Profession is much indebted to Mr. 
Sen for bringing out this valuable supplement. It is handy enough to 
incline the lawyer to carry it in the brief bag. Itis full enough to 
make frequent reference to other book; unnec2ssary. It is erudite 
enough to bring up suggestions about and establish associative 
conversion with the earlier cases It is full of valuable extracts” 


from illuminative judgments of the High Courts, stating the basic ` 


principles of the law inthe words of the judges. The get up is 
really commendable. A table of: cases,-an index and the five appen- 
dices containing the Notification Rules and Prit lists make this 
Supplement almost an indispensible companion to every lawyer in 
this province. 


The Law of gift in British India—by Bimala Charan Law, 
M. A, B. L. 3 published by Messrs Thacker Spink & Co. Calcutta, 
1924, Price, Rs. 3:—The learned author of this handy Volume has 
done a very useful service to the profession in bringing out this 
book on the Law of gift as applicable to Hindus and Mahomedans. 
The book shows considerable industry in collecting the text and 
the case law on the subject and Mr. Law may very well be congra- 
tulated for the production of this work. The book has been appro- 
priately divided into three parts—first part dealing with the law 
applicablee to Hindus, second part dealing with the law applicable 
to Mahomedans and the «hird dealing with the provisions of the 
Transfer of Property Act. The appendices at the end of the book 
will also be fougd useful. 2 g 


The Legal Maxim Diary, 1925—published by the University 
Book Agency, Lahore :—We have received a copy of this pocket 
diary, size 44” x 38’, one day to a page. The paperfused is`quite good 
and the get up is satisfactory. The legal maxim given’ at the 


beginning of every page has increased the usefulness of the diary. 
z “4 5 
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